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PEEFACE. 


If  any  apology  is  needed  for  this  book,  it  is  furnished 
by  the  fact  that  hitherto  no  separate  work  has  been 
published,  by  an  English  lawyer,  on  the  law  of  Estoppel. 
A  great  many  of  the  cases  on  the  subject  are  indeed 
collected  and  discussed  in  the  very  able  and  learned  note 
to  the  Duchess  of  Kingston's  Case,  contained  in  Smith's 
Leading  Cases.  But,  notwithstanding  this,  we  have  felt 
that  by  writing  a  book  dealing  exclusively  with  the  law 
of  Estoppel,  we  should  be  supplying  a  want  which  no 
doubt  exists  in  the  legal  profession.  This  want  has  been 
already  to  a  certain  extent  supplied  in  America,  by 
Bigelow's  work  on  the  subject. 

In  arranging  this  work,  we  have  followed  Lord  Coke's 
three  principal  divisions  of  the  subject.  We  have  not 
bound  ourselves  to  any  fixed  style  of  composition.  Some 
parts  of  the  subject,  notably  those  which  deal  with  the 
Estoppel  arising  from  Foreign  Judgments  and  from 
Representation,  ?>.,  Representation  which  is  eitlier  express, 
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or  may  be  implied  from  conduct,  might,  we  thought,  be 
appropriately  treated  of  by  means  of  propositions,  sup- 
ported by  illustrations  carefully  classified,  and  arranged, 
as  far  as  possible,  in  chronological  order  ;  and  we  have 
accordingly  so  dealt  with  them.  In  other  parts  we  Jiave 
contented  ourselves  with  simply  stating  the  law,  and 
giving  a  reference  to  the  authorities  in  the  notes.  We 
should  have  dealt  somewhat  more  fully  with  some  of  the 
older  cases,  had  space  permitted  us  to  do  so. 

In  the  Introductory  Chapter  we  have  made  an  attempt 
to  clear  the  character  of  our  subject  from  that  odium  in 
which  it  has  been  supposed  to  be  enveloped.  In  the 
Appendix  is  contained  a  concise  report  of  the  Duchess 
of  Kingston's  Case,  together  with  full  citations  of  the 
numerous  authorities  referred  to  by  the  various  counsel 
in  the  case ;  and  this  is  preceded  by  a  short  account  of 
the  nature  of  the  jurisdiction  of  the  ecclesiastical  courts 
previously  thereto. 

In  citing  the  cases,  only  one  reference  is  used,  as  a 
rule,  in  the  body  of  the  work.  But,  in  the  Table  of 
Cases,  fuller  references,  usually  at  least  two,  are  given, 
and  every  case  has  been  dated,  an  important  detail  which 
every  lawyer  will  appreciate. 

We  fully  acknowledge  the  assistance  we  have  derived, 
in  the  preparation  of  this  work,  from  the  note  in  Smith's 
Leading  Cases  above  referred  to,  which  directed  us,  in 
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tlie  first  instance,  to  many  sources  of  information  which 
we  might  otherwise  have  passed  over.  The  task  of  writ- 
ing the  book  has  nevertheless  involved  a  considerable 
amount  of  original  research,  both  amongst  old  and 
modern  authorities;  and,  notwithstanding  the  fact  that 
the  cases  connected  with  the  subject  are  very  numerous, 
we  have,  as  far  as  possible,  made  reference  to  those 
which  seemed  to  us  of  sufficient  importance. 

L.   F.   EVEKEST. 
E.    STRODE. 

Farrar's  Building,  Tkmple, 
May,  1884. 
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THE 


LAW    OF    ESTOPPEL. 


CHAPTER    I. 

ESTOPPELS    GENERALLY. 


"EsTOPPE,"  says  Lord  Coke  (a),  "cometh  of  the 
French  word  estoupe,  from  whence  the  English  word 
stopped;  and  it  is  called  an  estoppel  or  conclusion, 
because  a  man's  own  act  or  acceptance  stoppeth  or 
closeth  up  his  mouth  to  allege  or  plead  the  truth." 

There  is  also  a  general  definition  of  the  term  estop- 
pel given  in  "  Les  termes  de  la  Ley  '*  (6),  as  follows : 
"  Estoppel  is,  when  one  is  concluded  and  forbidden  in 
law  to  speak  against  his  own  act  or  deed,  yea,  though  it 
be  to  say  the  truth." 

The  above  definitions  are  satisfactory  as  far  as  they 
go,  but  they  are  not  sufficiently  comprehensive.  For 
instance,  they  do  not  appear  to  include  the  estoppel 
arising  from  the  judgment  m  rem  of  a  court  of  record. 
It  is,  indeed,  a  matter  of  some  difficulty  to  give  a  good 
general  definition  of  the  term  estoppel.     It  inay  suffice 

{a)  Co.  Litt.  352  a  ;  see  also         {h)  Tit.  Estop. ;  and  see  Asfij)i- 
Vin.  Ab.  Estop.  A.   2,   p.  421 ;     id  v.  Br^an^  3  B.  <fe  S.  474. 
citing  Bro.  Estop,  pi.  136. 
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for  the  present  to  say  that  it  is  a  legal  result  or  "  con- 
clusion "  arising  from  an  admission  which  has  either  been 
actually  made,  or  which  the  law  presumes  to  have  been 
made,  and  which  is  binding  on  all  persons  whom  it  aflFects. 
Or  we  may  adopt  the  definition  of  estoppel  given  by 
Bramwell,  L.  J.,  in  a  recent  case  (c),  in  which  he  says : 
"  An  estoppel  may  be  said  to  exist  where  a  person  is 
compelled  to  admit  that  to  be  true  which  is  not  true,  and 
to  act  upon  a  theory  which  is  contrary  to  the  truth. 
This  formula  nearly  approaches  a  correct  definition  of 
estoppel." 

It  may  be  as  well '  here  to  point  out  the  difference 
between  estoppels  and  mere  admissions ;  as,  although 
every  estoppel  arises  from  an  admission  of  some  kind  or 
another,  that  is,  either  from  an  actual  admission  or  from 
one  presumed  by  the  law  to  have  been  made,  it  does  not 
follow  that  every  admission  operates  as  an  estoppel.  One 
difference  is  that  admissions  can  be  made  use  of  by 
persons  who  were  not  parties  to  the  action  in  which  such 
admissions  were  made,  whereas  estoppels  are  only  binding 
on  the  parties  or  their  privies  (d).  For  instance,  a 
deposition  taken  under  the  old  system  of  Chancery  pro- 
cedure, and  made  use  of  by  a  party  to  a  Chancery  suit, 
was  held  to  be  admissible  against  him  in  a  subsequent 
common  law  action,  brought  against  him  by  a  stranger 
to  the  suit  (e). 

The  principle  on  which  admissions  are  thus  used  has 

(e)  Simm    v.    Anglo-Annerican  ever,  binding  also  on  strangers. 

Telegraph  Co,,  L  R.  5  Q.  B.  D.  {e)  See  a  case  referred  to  by 

188.  Blackburn,  J.,   in  HuicJUnswt  v. 

id)  Judgments  in  rem  are,  how-  Glover^  L.  R.  1  Q.  R  D.  140. 
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Jbeen  explained  by  Cockburn,  C.  J.,  as  follows  (/) :  "  A 
party  seeking  to  establish  a  fact  by  evidence,  must  be 
taken  to  assert  the  fact  he  seeks  to  prove :  so  that 
evidence,  whether  oral  or  documentary,  will  be  admissible 
against  tha  party  using  it,  in  a  subsequent  proceeding 
with  a  different  party,  not  for  the  purpose  of  proving  all 
the  statements  it  contains,  but  only  so  far  as  it  appears 
to  have  been  used  to  establish  a  given  fact  or  facts. 
The  evidence  is  so  used  against  the  party  producing 
it,  as  an  admission  by  conduct,  and  as  having  been 
in  effect  his  own  statement." 

The  nature  of  admissions  is  also  explained  by  Lord 
Tenterden,  C.  J.,  as  follows  {g) :  **  A  receipt  is  an 
admission  only,  and  the  general  rule  is  that  an  admission, 
though  eviden-ce  against  the  person  who  made  it,  and 
those  claiming  under  him,  is  not  conclusive  evidence, 
except  as  to  the  person  who  may  have  been  induced  by 
it  to  alter  his  condition''  (A).  The  principle  here 
enunciated  is  similar  to  the  one  on  which  estoppels 
in  pais  depend,  as  will  be  seen  hereafter,  and  perhaps  the 
.distinction  between  estoppels  in  pais  and  admissions  is 
rather  a  fine  one  (/). 

"The  reasons,"  says  Lord  Coke(/c),  "why  estoppels 
are  allowed,  seem  to  be  these.  No  man  ought  to  allege 
anything  but  the  truth  for  his  defence,  and  what  he  has 

(/)  Ricliards  v.  Morgan,  4  B.  cussion  of  the  difference  between 

«k  S.  G4 1 .  estoppels  and  admissions,  Bringloe 

(p)  Graves  v.  Key,  3  B.  &  AA  v.  Goodson,  5  Bing.  N.  C.  738 ; 

318.  and  Smith's  L.  C.  (8th  ed.)  vol.  ii. 

(A)  See  also  per  Bayley,  J.,  in  p.  802. 

Heane  v.  Rogers,  9  B.  <fe  C.  577.  (k)  Co.  Litt.  352  a,  note  (1). 


(i)  See  also,  for  a  further  dis^ 
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alleged  once,  is  to  be  presumed  true,  and  therefore,  he 
ought  not  to  contradict  it :  for,  as  it  is  said  in  the  4  Inst. 
272,  *  AUegans  contraria  non  est  audiendus.' 

"  Secondly,  as  the  law  cannot  be  known  till  the  facts 
are  ascertained,  so  neither  can  the  truth  of  them  be 
found  out  but  by  evidence :  and  therefore,  it  is  reasonable 
that  some  evidence  should  be  allowed  to  be  of  so  high 
and  conclusive  a  nature,  as  to  admit  of  no  contradictory 
proof." 

Again,  Lord  Coke  writes  thus,  concerning  the  three 
principal  divisions  of  the  subject (Z);  "Touching  estoppels, 
which  is  an  excellent  and  curious  kind  of  learning,  it  is 
to  be  observed  that  there  be  three  kinds  of  estoppels,  viz., 
by  matter  of  record,  by  matter  of  writing  (w),  and  by 
matter  in  paiis. 

**  (a)  By  matter  of  record,  viz.,  by  letters  patent,  fine, 
recoverie,  pleading,  taking  of  continuance,  confession, 
imparlance  (n),  warrant  of  attorney,  admittance. 

*'  (fi)  By  matter  in  writing,  as  by  deed  indented,  by 
making  of  an  acquittance  by  deed  indented  or  deed  poll, 
or  by  defeasance  by  deed  indented  or  deed  poll. 

"  (y)  By  matter  in  paiis,  as  by  liverie,  by  entry,  by 
acceptance  of  rent,  by  partition  and  by  acceptance  of  an 
estate :  whereof  Littleton  maketh  a  special  observation, 
that  a  man  shall  be  estopped  by  matter  in  the  country 
without  any  writing." 

Lord  Coke  then  proceeds  to  lay  down  the  following 
general  rules  regarding  estoppels.     "  To  make  the  reader 

(l)  Co.  Litt.  352  a,  352  b.  Lampon  v.  Corke,  5  B.  &  Ad.  606; 

(w)  I.e.,  by  deed    only.     See      Graves  v.  Key,  3  B.  <k  Ad.  313. 
Siratm  v.  Eastall,  2  T.  R.  366 ;         (w)  Yin.  Ab.  Estop.  K.  (3). 
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more  capable  of  tlie  learning  of  estoppels,  these  few 
rules,  amongst  others,  are  to  be  known. 

"  First,  every  estoppel  ought  to  be  reciprocal,  that  is, 
to  bind  both  parties  (o),  and  this  is  the  reason  that 
regularly  a  stranger  shall  neither  take  advantage  nor 
be  bound  by  the  estoppel  (p).  Privies  in  blood,  as  the 
heir  {q)j  privies  in  estate,  as  the  feoffee  (7-),  lessee  (5),  &c. : 
privies  in  law,  as  the  lord  by  escheat  and  tenant  by  the 
curtesie,  tenant  in  dower  (^),  the  incumbent  of  a  benefice, 


(o)  See  also  Sheppard's  Touch- 
stone (8th  ed.)  p.  275  ;  Cro.  Eliz. 
37  ;  Gaunt  v.  Wainmanf  3  Bing. 
N.  C.  69 ;  tullm  v.  Furbeck,  12 
Mod.  361.  This  applies  only  to 
cases  where  both  parties  are  in- 
tended to  be  bound,  since  other- 
wise there  could  be  no  estoppel 
by  deed  poll,  see  Bac  Ab.  Tit. 
Leases  (o) ;  or  in  some  cases  of 
representation,  see  jx)st,  p.  386. 

(jy)  The  general  rule  is  that 
everyone,  who  claims  under  an 
estoppel,  shall  take  advantage  of 
an  estoppel,  see  Com.  Dig.  Tit. 
Estop,  p.  195  :  and  instances 
there  given.  See  also  Heane  v. 
Rogers,  9  B.  &  C.  577  ;  Richards 
V.  Johnston,  4  H.  &  N,  660;  Gaunt 
V.  Waininan,  3  Bing.  N.  C.  69  ; 
Doe  d.  MarcJiant  v.  Errington,  6 
Bing.  N.  C.  79  ;  Lady  Wenman  v. 
Mackenne,  5  £.  tSs  B.  447  ;  Si)eticer 
V.  Williams,  L.  R.  2  P.  &  D.  230. 

(</)  See  Viu.  Ab.  Estop,  p.  447, 
et  seq,,  and  p.  478.  It  appears, 
however,  that  no  estoppel  of  the 
father  binds  the  heir  in  tail.    See 


Jenkins's  Rep.  p.  113,  Case  XX., 
and  Statute  De  Donis.  Moreover 
a  personal  estoppel  does  not  bind 
the  heir,  see  Jenkins's  Rep.  8th 
century,  p.  330,  Case  LIX. 

(r)  See  Vin.  Ab.  Estop,  p.  447. 
Thus  an  assignee  of  a  set  of  cham- 
bei*s  in  Lincoln's  Inn  was  held 
not  to  be  estopped  from  denying 
the  title  of  his  assignor,  as  he  held 
from  the  trustees  of  the  Inn,  and 
there  was  consequently  no  privity 
of  estate  between  him  and  the 
assiguor :  JJoe  d.  MarcJiant  v. 
Errington,  6  Bing.  N.  C.  79 ;  see 
also  Pahner  v,  Eldns,  2  Ld.  Ray- 
mond, 1551  ;  Treviuian  v.  Laio^ 
re  nee,  1  Salk.  276. 

(s)  But  not  disseisees  :  se^  Yin. 
Ab.  Estop,  p.  432. 

(t)  A  widow  continuing  in  pos- 
session of  her  husband's  property 
after  his  death,  is  bound  by  es- 
toppels respecting  the  title  to  the 
property  which  would  have  bound 
him  :  see  Doe  v.  Shirrow.  2  N.  & 
P.  123. 
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and  others  that  come  under  by  act  in  law,  or  in  the  post, 
shall  be  bound  and  take  advantage  of  estoppels  (tc) ;  and 
a  rebutter  (v)  is  a  kind  of  estoppel." 

Persons  deriving  their  titles  through  others,  are 
estopped  by  the  same  matters  as  estopped  the  parties 
through  whom  they  claim  (w).  But  there  is  no  estoppel 
on  persons  who  are  not  parties ;  e.  ^r.,  if  A.  and  B. 
are  named  executors  in  a  will  they  are  not  estopped 
afterwards  from  saying  that  they  were  not  executors,  as 
they  are  not  parties  to  the  will,  but  are  named  by  the 
testator  (x). 

"  Secondly. — That  every  estoppel,  because  it  con- 
cludeth  a  man  to  allege  the  truth,  must  be  certain  (y)  to 
every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference." 

There  is  a  rule  laid  down  in  Viner's  Abridgment  to  a 
similar  effect,  viz.,  that  a  man  shall  not  be  estopped  by  a 
generality,  otherwise  by  a  particularity  (z). 

"Thirdly. — Every  estoppel  ought  to  be  a  precise 
afErmation  (a)  of  that  which  maketh  the  estoppel,  and 
not  to  be  spoken  impersonally;  as  if  it  be  said,  'ut  dicitur, 


(m)  See  also  per  Ld.  Ellen- 
borough  in  Outram  v.  Morewood^ 
3  East,  346;  and  see  Ward  v. 
WilkimoUf  4  B.  &  Ad.  412  ;  Siinp- 
son  V.  Pickering,  1  C.  M.  tS^  H. 
529. 

{y)  For  a  definition  and  deriva- 
tion of  the  term  Rebutter,  see  Co. 
Litt  303  b  (A),  and  365  a. 

{w)  Vin.  Ab.  Estop,  p.  443, 
citing  Bro.  Estop,  pi.  142. 

{j)  Ibid, 


{y)  Vin.  Ab.  Estop.  A.  2,  p.  421, 
citing  Bro.  Estop,  pi.  172,  and 
pi.  177. 

{z)  See  Vin.  Ab.  Estop,  pp.  465, 
et  seq.  See  also  Doddington^s  Case, 
Co.  Rep.  vol.  i.  519  ;  Kiiig  v. 
Percevally  I  RoUe's  Rep.  430. 

(a)  €.g.f  If  I  grant  all  my  lands 
I  had  by  my  father,  this  is  no 
estoppel,  but  if  it  be  Blackacre, 
it  is,  see  Vin.  Ab.  Estop,  p.  462. 
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quia  mpersonalitas  non  concludit,  nee  llgatr  impersonalis 
dicitur,  quia  sine  person^.*  Neither  doth  a  recital  con- 
clude, because  it  is  no  direct  affirmation  (b). 

"Fourthly. — A  matter  alleged  that  is  neither  tra- 
versable nor  material  shall  not  estoppe  (<!)."  So  also 
mere  surplusage  does  not  act  as  an  estoppel  (d). 

"  Fifthly. — Regularly  a  man  shall  not  be  concluded  by 
acceptance  or  the  like,  before  the  title  accrued. 

"Sixthly. — Estoppel  against  estoppel  doth  put  the 
matter  at  large  (c). 

"  Seventhly. — Matters  alleged  by  way  of  supposal  (/) 
in  counts  shall  not  conclude  after  non-suit :  otherwise  it 
is  after  judgment  given :  and  after  non-suit,  albeit  the 
supposal  sliall  not  conclude,  yet  the  bar,  title,  replication, 
or  other  pleading  of  either  party,  which  is  precisely 
alleged,  shall  conclude  after  non-suit  {g\ 

"  Eighthly. — Where    the   veritie   is   apparent  in   the 


(b)  See,  however,  WUloughhy  v. 
Brook,  2  Cro.  Eliz.  756  ;  Bowman 
V.  Taylor,  2  A.  &  E.  278  j  and 
other  cases  which  will  be  refen*ed 
to  in  a  later  chapter.  These  cases 
decide  that  a  recital,  in  order  to 
be  binding  as  an  estoppel,  must 
be  the  recital  of  a  particular  fact. 

(c)  See  Viu.  Ab.  Estop,  pp.  432, 
435,  citing  Bro.  Estop,  pi.  103, 
and  pi.  458 ;  also  Estop.  M.  (3), 
M.  (4),  citing  Bro.  Estop,  pi.  13, 
and  pi.  165.  See  also  Morgan  v. 
Vanglian,  Sir  T.  Raymond,  456. 

{d)  See  Vin.  Ab.  Estop,  p.  458 ; 
Bro.  Estop,  pl.27;  AUomey-Gene7*al 
V.  King,  5  Price,  195. 

(e)  **If  one  party  pleads  an 


estoppel,  and  the  other  pleads 
another  estoppel  against  him 
again,  this  is  estoppel  agahist 
estopjjel  which  puts  the  matter  at 
large,"  Bro.  Estop.  pL  183.  For 
an  instance  of  an  estoppel  against 
an  estoppel,  setting  the  matter  at 
large,  see  Baker  v.  Willis,  Cro.  Car. 
I.  476  ;  see  also  1  Bo.  Ab.  Tit 
Estop.  874. 

(/)  See  Vin.  Ab.  Estop,  p.  441; 
and  for  an  explanation  of  the  term 
Supposal,  see  Com.  Dig.  Tit. 
Pleader,  G.  13,  and  Vin.  Ab. 
Supposal,  H.  2. 

(g)  See  Vin.  Ab.  Estop.  Sub- 
heading, Supposal,  p.  441,  citing 
Bro,  Estop,  pi.  194,  and  pi.  39, 
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same  record,  there  the  adverse  party  shall  not  be 
estopped  to  take  advantage  of  the  truth  :  for  he  cannot 
be  stopped  to  allege  the  truth  when  the  truth  appeareth 
of  record  (h). 

"  Ninthly. — Where  the  record  of  the  estoppel  runs  to 
the  disability  or  legitimation  of  the  person,  there  all 
strangers  shall  take  benefit  of  that  record :  as  out- 
lawrie  («),  excommengement,  profession,  attainder  of 
praemunire,  of  felony,  bastardy  (/),  mulierty  :  and  shall 
conclude  the  parties  though  they  are  strangers  to  the 
record  (k).  But  of  a  record  concerning  the  name  of  the 
person,  quality,  or  addition,  no  stranger  shall  take 
advantage,  because  he  shall  not  be  bound  by  it  (Z)." 

There  is  one  exception  to  the  rule  that  estoppels  ought 
to  be  reciprocal,  that  is,  should  bind  both  parties,  and 
that  is  in  the  case  of  the  crown  ;  for  it  appears  from  the 
authorities  that  the  king  is  not  bound  by  estoppels,  though 
he  can  take  advantage  of  them.  Thus,  it  is  laid  down  in 
Viner's  Abridgment  (m)  that  the  king  is  not  bound  by 
estoppels  (?i),  .and  that  the  king  is  not  estopped  by  his 


(h)  For  examples  of  this,  see 
Co.  Litt.  352  b.  (n)  and  (o) ;  and 
Com.  Dig.  Tit.  Estop,  pp.  196, 
197. 

(i)  Vin.  Ab.  Estop,  p.  450, 
citing  Bro.  Estop,  pi.  15. 

(J)  Vin.  Ab.  Estop,  p.  443, 
citing  Bro.  Estop,  pi.  15. 

(k)  So  if  a  man  confesses  the 
deed  of  his  ancestor  pleaded 
against  him,  it  is  estoppel  for  all 
the  world  to  plead  it,  Bro.  Estop* 
pi.  15. 


(/)  For  an  exception  in  the 
case  of  mnlierty,  see  Co.  Litt. 
352  b.  {p), 

(m)  Vin.  Ab.  Estop,  p.  432, 
citing  2  Ro.  Rep.  304. 

(»)  See  also  Sheffield  v.  JRaicHfe, 
Hobart,  at  p.  339,  citing  Altoti 
WooiVi  Casey  reported  in  2  Ander- 
son, 154 ;  Jenkins's  Rep.  6th  cen- 
tury, 251,  case  42,  and  Co.  Rep. 
vol.  i.  p.  68.  See  also  i?.  v, 
Dehuey  10  Mod.  200,  cited  in 
PetersdorflF's  Ab.  Tit.  Estoppel. 


ESTOPPELS   GENERALLY.  9 

patent  (o).  It  is  also  stated  in  Brooke's  Abridgment  {p) 
that  the  king  shall  not  be  concluded,  if  he  has  matter  to 
serve  him.  ''  The  king/'  says  Holt,  0.  J.,  in  Sir  Edward 
Coke's  Case  (g),  "  is  not  bound  by  estoppels  nor  recoveries 
had  betwixt  strangers,  nor  by  fundamental  jurisdiction  of 
courts,  as  appeareth  38  Assize  20,  where  a  suit  was  for 
tithes  in  the  Exchequer,  being  a  mere  spiritual  thing : 
and  shall  he  be  bound  by  a  conveyance?"  On  the 
other  hand  "  tlie  king  shall  take  advantage  of  an  estoppel, 
though  he  be  not  party  to  the  record ;  for  he  is  always 
present  in  the  court "  (r). 

The  question  sometimes  occurs  whether  the  law  is. 
opposed  to  estoppels  or  in  favour  of  them,  and  the 
expression  "estoppels  are  odious/'  has  occasionally  been 
cited  as  applicable  to  estoppels  generally,  as  pointed 
out  by  Lord  Blackburn  in  the  case  of  Burhinshaw  v. 
Nicolls  {s).  Thus  in  the  case  of  Baxendale  v.  Bennett  {t\ 
Bramwell,  L.  J.,  says,  "  Estoppels  are  odious ;  and  the 
doctrine  should  never  be  applied  without  a  necessity  for 
it."  But,  on  referring  to  the  older  authorities  in  which 
the  expression  occurs,  it  will  be  found  that  it  is  not 
applicable  to  every  class  of  estoppel.  The  expression 
occurs  in  Co.  Litt.  365  b,  at  the  end  of  a  discussion  on 
the  difference  between  warranties  and  estoppels.  "  A 
warranty,"  says  Coke  (t^), "  is  a  covenant  real  annexed 
to  lands  or  tenements,  whereby  a  man  and  his  heirs  are 

(o)  Vin.   Ab.    Estop,    p.  461,  as  to  this,  and  see  Vin.  Ab.  Estop, 

citing    D'Anver's    Ab.     vol.    iii.  p.  478. 

p.  267,  and  Sir  Miduiel  Stanhope's  (r)  2  Inst.  p.  39. 

Case  (dubtiatur),  («)  L.  R  3  App,  Cas.  at  p.  1026. 

( p)  Bro.  Estop,  pi.  206.  (t)  L.  R.  3  Q.  B.  D.  at  p.  529. 

(q)  Godbolt,  295.     But  query  («)  Co.  Litt.  365  a. 
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bound  to  warrant  the  same ;  and  either  upon  voucher  or 
by  judgment  in  a  writ  of  waiTantiai  cartas,  to  yield  other 
lands  and  tenements  to  the  value  of  those  that  shall  be 
evicted  by  a  former  title,  or  else  it  may  be  used  by  way 
of  rebutter,"  that  is,  it  may  be  presumed,  as  an  estoppel 
against  the  heir,  in  case  he  brings  an  action  of  ejectment 
in  contravention  of  his  ancestor's  Avarranty. 

And  again,  he  says  (r),  "  Note,  there  is  a  diversity 
between  a  warranty  on  the  part  of  the  mother,  and  an 
estoppel ;  for  an  estoppel  on  the  part  of  the  mother,  shall 
not  bind  the  heir,  when  he  claimeth  from  the  father. 
•  .  .  .  Note,  that  warranties  are  favoured  in  the  law, 
being  part  of  a  man's  assurance ;  but  estoppels  are 
odious." 

So  that  evidently  what  Lord  Coke  intends  to  say  is 
that,  whereas  on  the  one  hand  it  is  fair  and  right  that  a 
man's  express  covenant  or  warranty  should  bind  him 
and  those  claiming  under  him,  it  is  unfair  that  a  man's 
tortious  acts  should  bind  his  successors  and  prevent 
them  claiming  their  just  rights  (y). 

And,  although  Lord  Coke  writes  of  estoppels  in 
one  passage,  that  they  are  odious,  in  another  place  he 
says  that  they  are  an  excellent  and  curious  kind  of 
learning  (2). 

The  above  expression,  ''estoppels  are  odious,"  occurs 
again  in  the  argument  of  counsel  for  the  defendant,  in  a 

(x)  Co.  Litt,  365  b.  and  an  estoppel.   And  see  further, 

(y)  See  also  St/ms^s  Case,  Co.  for  a  discussion  as  to  warranties, 

Rep.  vol.  iv.  p.  245,  where  a  dif-  Doctor  and  Student,  pp.  262  et 

ference  is  pointed  out  between  seq, 

the  effect  of  n  collateral  warranty  (z)  Co.  Litt.  352  a. 
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case  of  Skipwith  v.  Green  (a)  ^  and  it  was  adopted  by 
Pratt,  C.  J.,  in  his  judgment  in  the  same  case,  where  he 
says,  "  It  has  been  truly  said  at  the  bar,  that  estoppels 
are  odious  in  the  law :  and  it  would  be  very  hard  that 
the  defendant  should  be  bound  by  this  description  :  and, 
though  all  the  parties  to  an  indenture  are  bound  by  the 
words  thereof  in  point  of  law,  because  they  agree  to  it : 
yet  that  must  be  intended  of  material  words,  and  not  to 
every  minute  and  descriptive  words  and  circumstances." 
The  estoppel  however,  in  the  above  case,  arose  out  of  the 
description  of  the  parcels  in  an  indenture,  and  was  of  a 
very  technical  nature  {b). 

The  above  are  the  older  authorities  in  favour  of  the 
odiousness  of  estoppels.  Estoppels  have  also  been 
condemned  in  modern  times,  and  by  eminent  judges. 
Thus,  in  the  case  of  The  General  Finance  Co.  v.  Liberator 
Building  Society  (c),  where  an  estoppel  by  deed  was 
again  in  question.  Sir  G.  Jessel,  M.  R.,  said  "  I  think  that 
I  ought  not  to  attempt  in  any  way  to  extend  this  doctrine 
(i.  e.,  of  estoppel),  by  which  falsehood  is  made  to  have 
the  effect  of  truth.  In  my  opinion  it  should  not  be 
carried  further  than  a  judge  is  obliged  to  carry  it." 
And  in  a  still  more  recent  case,  viz. :  Keate  v.  Phillips 
{(i),  where  it  was  attempted  to  apply  the  highly  technical 
-  doctrine  of  an  estoppel  being  fed  by  the  subsequent 
acquisition  of  a  legal  estate.  Bacon,  V.-C,  speaks  very 

(a)  1  Str.  610 ;  see  also  Vin.  Telegraph  Co.,  L.  R  5  Q.  B.  D. 

Ab.  Estop,  p.  423.  188,  at  p.  206. 

(6)  And  see,  as  to  the  dictum  (c)  L.  R,  10  Ch.  D.  15. 

of  Brett,  L.  J.,  on  estoppels  by  (d)  L.  R  18  Cb.  D.  560. 
deed;    k^imvi    v.    An ylo- American 
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harshly  of  estoppels.  He  says  (at  pp.  668,  669)  "  The 
common  law  doctrine  of  estoppel  was,  as  I  have  said,  a 
device  which  the  common  law  courts  resorted  to  at  a  very 
early  period  to  strengthen  and  lengthen  their  arm ;  and 
not  venturing  to  exercise  an  equitable  jurisdiction  over  the 
subject  before  them,  they  did  convert  their  own 
special  pleading  tactics  into  an  instrument  by  which 
they  could  obtain  an  end  which  the  Court  of  Chancery, 
without  any  foreign  assistance,  did  at  all  times  put  into 
force,  in  order  to  do  justice.  But  the  doctrine  of  estop- 
pel is  purely  legal "  (e).  And  Brett,  L.  J.,  in  a  recent 
case  (/),  speaks  as  follows  of  an  estoppel  by  deed :  "  I 
incline  to  think  that  Avhen  the  word  '  estoppel '  is  used 
with  reference  to  deeds  of  conveyance  or  of  a  similar 
nature,  it  is  merely  a  phrase  indicating  that  they  must 
be  truly  interpreted.'' 

The  doctrine  of  estoppel  may  have  been  in  its  origin, 
as  Vice-Chancellor  Bacon  says,  purely  legal,  but  it  does 
not  appear  to  have  been  altogether  ignored  in  the  Court 
of  Chancery  in  early  times.  Thus,  it  appears,  from  the 
case  of  Weale  v.  Lotjcer  (g),  that  an  estoppel  which  binds 
the  estate  was  not  unfavoured  in  equity.  And  though 
it  is  stated  in  Pierce  v.  Johns  (A),  that  a  judgment 
at  law    is    no    estoppel   in   equity,   yet   in   a   case   of 


{e)  But  Chauceiy  proceedings  Vin.  Ab.  Estop,  p.  453. 
do  not  appear  to  have  been  recog-  (/)  Simm  v.   Anglo-American 
nised  at  common  law  so  far  as  to  Telegraph  Co.y  L.  R.  5  Q.  B.  D. 
create  an  estoppel.     Thus  a  writ  188,    atp.206. 
of  the  Chancery  reciting  a  man  to  (g)  Pollexf.  67. 
be  an  infant,  was  not  an  estoppel  (h)  Bunbury's  Rep.  p.  1 1 ;  I/ol- 
io anyone  to  allege   the  truth  :  land  v.  Clark,  1  Y.  &  C.  C.  C.  151. 
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Vick  V.  Edwards  (e),  where  there  had  been  a  reference 
to  the  master  respectmg  title,  the  Lord  Chancellor  was 
of  opinion  that  trustees,  by  joining  in  a  fine,  would  pass 
a  good  title  to  the  purchaser  by  estoppel.  The  principle 
of  estoppel  was  also  applied  in  Chancery  in  the  cases  of 
Bond  Y.  Hopkins  (/»:),  and  of  Datre  v.  Beversham  (l). 

The  following  passage  from  an  old  authority  gives,  it 
is  submitted,  a  correct  statement  of  the  origin  of  estoppels, 
and  of  the  reason  for  their  existence.  "  Estoppel  was 
devised  and  allowed  in  law  for  the  maintenance  of 
verity,  and  to  restrain  a  man  from  saying  a  thing  if  it  is 
false,  and  it  shall  conclude  him  from  saying  against  that 
which  he  before  affirmed  "  {in). 

The  following  remarks  of  FitzGibbon  (Attorney- 
General)  arguendo,  in  another  old  authority  (w),  on  the 
origin  and  doctrine  of  estoppels,  are  also  in  point.  "The 
objection  is  that  this  is  an  estoppel,  and  should  have 
been  pleaded,  and  then  gentlemen  tell  your  lordships  that 
estoppels  are  odious,  inasmuch  as  the  legal  definition 
an  estoppel  is,  that  it  stops  a  man's  mouth  from  speaking 
the  truth.  My  lords,  however  this  may  be  found,  if  you 
divest  the  maxim  of  the  quaintness  and  pedantry  of  the 
day,  and  translate  it  into  plain  English,  it  will  be  found 


(t)  3  P.  Wms.  371. 

\h)  1  Sch.  ik  Lefr.  413 ;  cited 
in  Cora.  Dig.  vol.  viii.,  Appendix, 
p.  558. 

{I)  Nelson's  Chanc.  Rep.  76, 
and  Cary*s  Rep.  p.  27  ;  cited  also 
in  Vin.  Estop,  pp.  487,  462,  as  a 
case  of  estoppel  in  Chancery. 
And  see,  as  to  the  light  in  which 
estoppels  should  be  regarded  in 


Equity,  Doctor  and  Student, 
chap.  xix.  p.  5^. 

(wi)  Edwards  v.  Roge^s^  Sir  W. 
Jones's  Rep.  459;  see  also  Ca 
Litt.  352  a,  noter(l) ;  see  cmtra, 
per  Lord  Kenyon,  C.  J.,  in  R,  v. 
LiMenham,  4  T.  R.  251. 

(n)  Hume  v.  Burton,  1  Ridge- 
way's  P.  R.,  at  p.  247. 
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to  contain  much  good  sense  :  for  in  plain  English  it  is 
nothing  more  than  this.  The  law  cannot  be  known  until 
facts  are  ascertained :  and  facts  can  never  be  ascertained, 
unless  you  allow  some  evidence  to  be  of  such  a  nature  as 
not  to  be  contradicted :  and  therefore  it  is  that  estoppels 
are  allowed." 

The  apparent  odiousness  therefore  of  some  classes  of 
estoppel,  chiefly  estoppels  by  deed,  seems  to  riesult  not 
so  much  from  the  nature  of  an  estoppel,  as  from  the 
highly  technical  rules  of  real  property  law  upon  which  it 
operated,  and  with  which  it  was  associated. 

Estoppels  by  record,  indeed,  stand  upon  a  considerably 
higher  footing  than  estoppels  by  deed,  and  are  of  great 
importance,  especially  in  their  bearing  on  the  eflect  of  the; 
judgments  of  foreign  and  colonial  courts.  It  is  impossible 
therefore,  at  any  rate,  to  consider  such  estoppels  as 
**  odious,"  or  to  apply  to  them  the  same  strictures  as  have 
been  imposed  upon  the  doctrine  of  an  estoppel  by  deed. 

Estoppels  in  pais,  or  equitable  estoppels  as  they 
have  sometimes  been  called  (o),  are  also  of  an  im- 
portauce  which  is  growing  daily,  and  far  from  being 
odious,  are  certainly  equitable  in  their  nature,  and  ought 
to  be  regarded  with  favour  in  courts  of  equity.  Thus, 
in  the  case  of  The  Citizen^ s  Bavik  of  Louisiana  v. 
First  National  Bank  of  Orleans  (p).  Lord  Selborne 
says,  "  I  apprehend  that  nothing  can  be  more  certain 
than  this,  that  the  doctrine  of  equitable  estoppel  by 
representation  is  a  wholly  different  thing  from  contract, 

(o)  See  Bigelow  on  Estoppel,  360;  and  see  per  Wilde,  B.,  in 
2nd  ed.,  chap,  xviii.  Swany,  I^^orth  BritM  Australasian 

{p)  L  R.  6  H.  L.  352,  at  p.      Co.,  7  H.  &  N,  603. 
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or  promise,  or  equitable  assignment,  or  anything  of  that 
sort.  The  foundation  of  that  doctrine,  which  is  a  very 
important  one,  and  certainly  not  one  likely  to  be 
departed  from,  is  this,  that  if  a  man  dealing  with  another 
for  value  makes  statements  to  him  as  to  existing  facts, 
which  being  stated  would  affect  the  contract,  and  without 
reliance  upon  which,  or  without  the  statement  of 
which,  the  party  would  not  enter  into  the  contract, 
and  which,  being  otherwise  than  as  they  were  stated, 
would  leave  the  situation  after  the  contract  different 
from  what  it  would  have  been  if  the  representations 
had  not  been  made ;  then  the  person  making  those 
representations  shall,  so  far  as  the  powers  of  a  court  of 
equity  extend,  be  treated  as  if  the  representations  were 
true,  and  shall  be  compelled  to  make  them  good." 

To  the  same  effect  are  the  remarks  of  Lord  Blackburn 
in  his  judgment  in  the  recent  case  of  Burlcinshaw  v. 
Nicolls  ((/),  where  the  learned  Judge  says,  "  Now  some- 
times there  is  a  degree  of  odium  thrown  upon  the 
doctrine  of  estoppel,  because  the  same  word  is  used 
occasionally  in  a  very  technical  sense,  and  the  doctrine 
of  estoppel  in  pais  has  been  thought  to  deserve  the  odium 
of  the  more  technical  classes  of  homologation.  But  the 
moment  the  doctrine  is  looked  at  in  its  true  light  it  will 
be  found  to  be  a  most  equitable  one,  and  one  without 
which,  in  fact,  the  law  of  the  country  could  not  be  satis- 
factorily administered.  When  a  person  makes  to  another 
the  representation  '  I  take  upon  myself  to  say  such  and 
such  things  do  exist,  and  you  may  act  upon  the  basis 

{q)  L.  R.  3  App.  Cas.  1004,  at  p.  1026. 
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that  they  do  exist/  and  the  other  man  does  really  act 
upon  that  basis,  it  seems  to  me  it  is  of  the  very  essence 
of  justice  that,  between  those  two  parties,  their  rights 
should  be  regulated,  not  by  the  real  state  of  the  facts,  but 
by  that  conventional  state  of  facts  which  the  two  parties 
agree  to  make  the  basis  of  their  action  ;  and  that  is  what 
I  apprehend  is  meant  by  estoppel  in  pais  or  homologation. 
But  whether  the  term  be  used  in  its  more  or  less 
technical  sense,  I  take  it  that  one  common  idea  runs 
through  the  whole,  namely,  that  your  rights,  as  between 
yourselves,  must  be  regulated  upon  the  basis,  that  that  is 
accurate  which  you  induced  the  other  side  to  take  as 
the  basis  upon  which  he  was  to  act." 

And  apart  from  the  authorities  that  have  been  cited  to 
controvert  the  "  odium  thrown  upon  the  doctrine  of 
estoppel/'  there  is  the  additional  reason  that  this  branch 
of  law  has  grown  up  from  the  sound  basis  of  judicial 
decision ;  and,  with  one  or  tw^o  exceptions,  is  almost  un- 
touched by  legislation.  The  importance  of  the  doctrine  is 
shown  by  the  wide  and  increasing  area  over  which  it 
extends,  and  its  necessity  is  recognised  even  by  judges 
who  have  been  most  cautious  in  applying  its  principles. 
As  Lord  Bramwell  says  in  the  case  of  Simm  v.  The 
Anglo-American  Telegraph  Company  (r),  when  speaking 
of  estoppels,  "  I  do  not  know  how  the  business  of  life 
could  go  on,  unless  the  law  recognised  their  existence." 

(r)  L.  R.  5  Q.  B.  D.  188,  at  p.  effect  was  inserted  in  the  New 

202.    In  Pitt-Taylor  on  Evidence  York  Code  of   Civil   Procedure 

(7thed.),vol.i.p.l06,note(8),iti8  (1850),   §  1792,    but    it    never 

stated  that  estoppels  are  abolished  passed  into  law. 
in  America.     A  provision  to  that 


CHAPTER    II. 

RECORDS. 
"  Res  judicata  pro  veritate  aocipitur." — Ulpian. 

In  this  chapter  we  shall  endeavour  to  explain  by 
illustrations  taken  from  the  older  authorities  and  text 
books,  what  is  the  nature  of  a  record,  and  what  is  a 
sufficient  record  for  the  creation  of  an  estoppel,  but 
although  the  illustrations  given  relate  only  to  the  pro- 
ceedings of  *'  courts  of  record,"  strictly  so  called,  viz., 
those  courts  which  have  power  to  fine  and  imprison  (a), 
yet  certain  other  judicial  proceedings,  although  not 
emanating  fi-om  courts,  strictly  speaking  of  record,  have 
come  to  be  regarded  as  of  equal  efficacy  with  them  for 
the  purpose  of  raising  an  estoppel. 

These  proceedings  are  classed  by  the  learned  editors 
of  Smith's  Leading  Cases  (i),  under  the  general  heading 
of  Proceedings  of  Quasi  Record,  and  they  include, 
amongst  other  things,  Decrees  in  the  old  Court  of 
Chancery,  Judgments  of  the  Ecclesiastical  Courts, 
sentences    in    matrimonial    suits,   sentences   of   college 

(a)  See  Grcenvelt  v.  Burwelly  1  (6)  See  the  note  on  the  Duchess 
Ld.  Rajmd.  454  ;  12  Mod.  386  ;  of  Kingston's  case,  2  Smith's  L. 
&  Carth.  491.  C.  (8th  ed.),  p.  826. 

c 
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visitors,  &c.,  &c.  At  what  period  they  first  came  to  be 
so  regarded  it  is  difficult  to  determine.  The  old  Court 
of  Chancery,  liowever,  seems  never  to  have  been,  on  its 
equity  side,  a  court  of  record  (c),  and  yet  its  decrees  have 
from  comparatively  early  times,  stood  on  the  same  level 
with  the  judgments  of  the  common  law  courts  (d). 

Again,  foreign  judgments  are  not,  strictly  speaking, 
records,  nor  are  foreign  courts  regarded  in  England  as  on 
the  same  footing  as  English  courts  of  record  (e),  and  yet 
foreign  judgments  are  treated  in  England  as  judgments 
of  courts  of  record,  in  so  far,  that  they  are  not  examin- 
able upon  the  merits  (/),  except  under  special  circum- 
stances, which  will  be  explained  in  a  later  chapter. 

"  The  rolls/'  writes  Lord  Coke  (^),  *'  being  the  records 
or  memorials  of  the  judges  of  the  courts  of  record,  import 
in  them  such  uncontrollable  credit  and  verity,  as  they 
admit  of  no  averment,  plea,  or  proof  to  the  contrary. 


(c)  See  Co.  Litt.  p.  260.  But 
see  now  the  Judicature  Act  of 
1873,  68.  16, 18. 

((/)  Buller's  N.  R  p.  243;  Man- 
chester MUh,  1  Dougl.  222  ;  Trot- 
ter V.  Blake,  2  Mod.  231 ;  Allason 
V.  Stark,  9  A.  &  E.  255 ;  Farl  of 
I/opetounY.  Ratamy^Q  Bell's App. 
Coses,  69 ;  see,  however,  Carpenter 
V.  TJijomton,  3  B.  &  Aid.  52 ; 
deciding  that  an  action  at  law  was 
not  maintainable  upon  a  decree  of 
a  court  of  equity  for  a  specific 
sum  of  money,  founded  on  equit- 
able considerations  only,  and  made 
in  invitum.  But  the  dismissal  of 
a  bill  was  a  bar  to  an  action  at 


law ;    Tredegar  v.  Windus,  L.  R. 
19  Eq.  607. 

{e)  Walker  v.  Witter,  1   Dougl. 

5  ;  Galhraith  v.  Neville,  1  Dougl. 

6  a  (note) ;  Chajmian  v.  Sherrie^ 
5  Jr.  R.  C.  L.  36. 

(/)  Per  Tindal,  C.  J.,  in  Smith 
V.  Nicolls,  5  Ring.  N.  C.  208  ;  The 
Bank  of  Australasia  v.  Harding, 
9  C.  B.  661  ;  Tfie  Bank  of  Aus- 
tralasia V.  Nias,  16  Q.  B.  717; 
Kelsall  V.  Marshall,  1  C.  B.  N.  S. 
241  ;  Casfrique  v.  Behrens,  30  L. 
J.  Q.  B.  163.  On  this  point, 
great  difference  of  opinion  has 
existed. 

(g)  1  Inst.  260. 
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And,  if  such  a  record  be  alleged,  and  it  be  pleaded  that 
there  is  no  such  record,  it  shall  be  tried  only  by  itself: 
and  the  reason  hereof  is  apparent,  for  otherwise  (as 
our  old  authora  say,  and  that  truly)  there  should  never 
be  any  end  of  controversies,  which  should  be  incon- 
venient'*(^). 

Again  Willes,  J.,  in  Irwin  v.  Sir  G.  Gi'ey{i)^  says, 
"  the  record  of  a  superior  court  is  the  conclusive  state- 
ment of  a  proceeding  conducted  with  all  the  formalities 
required  for  a  judgment,  and  it  states  either  expressly  or 
by  necessary  implication  that  the  proceeding  was  one  in 
which  the  court  exercised  its  jurisdiction  in  a  judicial 
way,  and  therefore  that  the  jury  was  one  not  merely  in 
name,  but  in  law  and  in  fact ;  and  that  the  court  sat  at  a 
time  when,  and  was  otherwise  constituted  so  that  it  could 

« 

properly  exercise  its  jurisdiction."  Moreover,  it  is  pointed 
out  in  the  older  writers  that  an  estoppel  by  record  is 
stronger  than  any  other  kind  of  estoppel  (k). 

Records    admit  of  no   alteration  (/). — "  During    the 


(A)  See  also  Viii.  Ab.  Estop, 
p.  420;  and  Sliarp  v.  Paslow, 
cited  at  the  ead  of  Vemoris  Case, 
Co.  Rep.  vol.  ii.,  260.  See  also 
Gosling  v.  Warburtotiy  1  Cro.  Eliz. 
p.  128;  see  also  per  Ld.  Ellen- 
borough  in  Ranishottom  v.  B\u:k- 
hurst,  2  M.  &  S.  565  ;  and  Hvfer 
V.  Allefiy  L.  R.  2  Ex.  15. 

(i)  L.  R.  1  C.  P.  17;  L.  R.  2 
H.  L.  20. 

(k)  Green  v.  Moody,  Godbolt's 
Rep.  384;  James  v.  Landon,  1 
Cro.  Eliz.   36:  Moo.   181;  and 


see  Co.  Litt.  47  b.  And  see  the 
note  to  James  v.  Landon,  referring 
to  PUadalVs  Case,  Moo.  96 ;  see 
also  Bro.  Ab.  Tit.  Brief,  pi.  420 ; 
and  see  in  Co.  Litt.  170  b,  note  3; 
171  a.  There  is,  however,  an  ex- 
ception made  in  the  old  authorities 
in  the  case  of  estoppels  which 
stand  upon  recompense :  see 
Sym^s  Case,  Co.  Rep.  vol.  iv.  at 
p.  246 ;  and  Erington  v.  Erington, 
2  Bulstr.  at  p.  43. 

(0  Per  Holt,  C.  J.,  in  Turner 
V,  Burnahy,  2  Salk.  567 ;  where 

c  2 
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term  (m),"  writes  Lord  Coke  (w),  *'  wherein  any  judicial 
act  is  done,  the  record  remains  in  the  breast  of  the  judges 
of  the  court,  and  in  their  remembrance :  and  therefore 
the  roll  is  alterable  during  that  term  as  the  judges  shall 
direct :  but  when  that  term  is  past,  then  the  record  is  in 
roll,  and  admits  of  no  alteration,  averment,  or  proof  to 
the  contrary."  And  it  follows  from  this  that  records 
cannot  be  contradicted  by  error  in  fact(o).  Thus,  it  is 
laid  down  in  Bacon's  Abridgment  (p),  that  nothing  can 
be  assigned  for  error  that  contradicts  the  record ;  for  the 
records  of  the  courts  of  justice,  being  things  of  the 
greatest  credit,  cannot  be  questioned  but  by  matters  of 
equal  notoriety  with  themselves :  Avherefore,  though  the 
matter  assigned  for  error  should  be  proved  by  witnesses 
of  the  best  credit,  yet  the  judges  would  not  admit  of  it. 

Thus  even  a  false  verdict  or  an  erroneous  judgment 
may  work  an  estoppel,  so  long  as  it  remains  in  force,  and 
is  not  upset  by  writ  of  error  or  attaint  (q).     On  the  same 


a  distinction  is  pointed  out  be- 
tween an  act  of  the  Court  done 
on  record,  and  an  act  of  the  party 
recorded  by  the  Court. 

(m)  As  to  terms,  see  the  Judi- 
cature Act  of  1873,  8.  26  ;  and 
R.  S.  C.  1883,  Order  LXIV., 
rule  14. 

(n)  Co.  Litt.  260  a ;  Dickson  v. 
FisJier,  1  Sir  W.  Bl.  QQi: ;  R.  v. 
Shaw,  Russ.  <fe  Ryan,  C.  C.  R. 
526. 

(o)  R  V.  CarlUey  2  B.  &  Ad. 
362  j  WliUtUr  v.  Lee,  Cro.  Jac. 
359  ;  Helbut  v.  Held,  2  Ld.  Ray- 
mond, 1414;  referring  in  note  to 


Phmmer  v.  Webb;  Molins  v. 
Werhy,  1  Lev.  76  ;  1  Siderfin,  94  ; 
1  Keble,  355  ;  Bow&e  v.  Canning- 
ton,  Cro.  Jac.  244  ;  Cole  v.  Greenly 
1  Lev.  309  ;  Irwin  v.  Sir  G.  Gi^y, 
19  C.  B.  N.  S.  585  :  L.  R  1  C. 
P.  171. 

( p)  Error  {k),  3  ;  and  see,  as  a 
modem  example,  Conradi  v.  Con- 
radi,  L.  R.  1  P.  <fc  D.  514. 

(q)  Vin.  Ab.  Estop,  p.  435, 
citing  Bro.  Estop,  pi.  81 ;  Vin. 
Ab.  Record,  p.  173,  citing  Bro. 
Record,  pi.  4  ;  see  also  Overton  v. 
ffervey,  9  C.  B.  p.  324 ;  Todd  v. 
StewaH,  9  Q.  B.  759 ;  Buffer  v. 
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principle  a  judgment  is  not  void,  even  by  reason  of 
interest  in  the  judge,  but  voidable  only  by  proper 
proceedings  being  taken  to  set  it  aside  (r).  As  illustrating 
the  principle  that  records  are  conclusive  evidence  of  the 
facts  therein  contained,  we  may,  besides  the  autliorities 
referred  to  in  the  note  (.s),  cite  the  case  of  Ex  parte 
Newton  (#),  where  a  prisoner  was  tried  and  convicted  at 
the  Central  Criminal  Court.  After  sentence,  an  applica- 
tion was  made  to  the  Court  of  Common  Pleas,  for  a  writ 
of  habeas  corpus  for  his  discharge,  on  the  ground  that 
the  offence  was  not  committed  within  the  jurisdiction  of 
the  Central  Criminal  Court,  as  alleged  in  the  indictment. 
Held,  that  the  record  was  an  estoppel  and  the  writ 
refused. 

Another  illustration  of  the  above  principle  is  furnished 
by  tlie  well  known  rule  of  law,  that  what  a  party  recovers 
from  another  by  legal  process  without  fraud,  the  loser 
shall  never  recover  back  by  virtue  of  any  facts  which 
would  have  availed  him  in  the  former  proceedings  (w). 


Allen,  L.  R.  2  Ex.  15.  But  a 
reversed  judgment  does  not  raise 
an  estoppel,  Rickets  Case,  3  Leon. 
52  pi.  75. 

(r)  Dimes  v.  Grand  Junction 
Canal  Co.,  3  H.  L.  Gas.  785  ;  re- 
ferred to  in  Wikles  v.  Russell,  L. 
R.  1  C.  P.  744.  See,  however, 
as  to  the  judgment  of  a  referee 
appointed  by  the  agreement  of 
the  parties,  Ranger  v.  Gu  West 
Rail.  Co,,  5  H.  L.  Cas.  172. 

(«)  Wildes  V.  Russell,  L,  R  1 
C.  P.  722 ;  Grcenvelt  v.  Bunvtll, 


Ld.  Raymond,  454 :  12  Mod.  38G ; 
Green  v.  New  River  Co.,  4  T.  R. 
589  ;  R.  V.  Hebden,  Buller's  N.  P. 
231  ;  PritdMrd  v.  HUclicock,  C 
M.  &  G.  151  ;  Phillipps  on  Evi- 
dence,  vol.  ii.,  p.  2,  et  seq. ;  Reed 
v.  Jackson,  1  East,  355. 

(t)  24  L.  J.  C.  P.  148. 

(?<)  Per  Ld.  Denman,  0.  J.,  in 
Wilson  V.  Ray,  10  A.  &  E.  82,  at 
p.  88,  referring  to  the  principle 
established  in  Marriott  v.  Hamp^ 
ton,  Smith's  L.  C.  (8th  ed.)  vol.  ii. 
p.  421. 
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Tlius,  where  money  was  paid  by  a  bankrupt  under  com- 
pulsion of  law,  his  assignees  in  bankruptcy  were  bound 
by  it  and  could  not  recover  it  back(ic);  but  the  law 
appears  to  have  been  otherwise,  where  the  legal  pro- 
ceedings under  compulsion  of  which  the  money  had 
been  paid,  had  been  taken  in  a  foreign  country  (y). 

Again,  on  a  similar  principle,  in  an  action  of  trespass 
against  a  magistrate,  a  conviction  by  him,  if  no  defect 
appears  on  the  face  of  it,  is  conclusive  evidence  of  the 
foots  contained  therein  (z). 

So  also,  if  one  party  brings  an  action  against  another 
for  maliciously  and  without  probable  cause  signing  judg- 
ment and  issuing  execution  against  him,  he  is  estopped 
from  denying  the  correctness  of  the  judgment  and  of  the 
execution  (a). 

Again,  if  A.  brings  an  action  against  B.  in  England, 
and  it  is  in  issue  between  the  parties  whether  or  not  a 
judgment  was  obtained  against  them  by  some  third  party, 
not  a  party  to  the  present  action ;  and  to  prove  that  it 
was,  one  of  the  parties  puts  in  evidence  a  foreign  judg- 


(x)  Belclier  v.  Mills,  2  C.  M.  k 
K.  150;  Reynohh  v.  Wedd,  4 
Bing.  N.  C.  694  ;  Le  Chevalier  v. 
Lynchy  1  Doiigl.  170  :  and  the 
references  in  tlie  judgments  in 
PhiHin  V.  llnnUr,  2  H.  Bl.  402, 
414  ;  contrUf  Follett  v.  Hoppe,  5 
C.  B.  226.  But  it  was  otherwise 
where  the  debtor  had  committed  a 
secret  act  of  bankruptcy,  Balme  v. 
JMtoHy  9  Bing.  471. 

(y)  See  judgment  of  majority 
in  Philips  v.  Hunter,  2  H.  Bl. 
402;  Huntei'  v.   Potts,   4  T.  R, 


182  ;  andCooke*H  Bankrupt  Laws^ 
vol.  i.  (ed.  1823). 

(z)  Brittaiii  v.  Kinnaird,  B.  & 
B.  432  ;  referred  to  in  Re  Clarle, 
2  Q.  B.  633 ;  and  see  j^od,  pp. 
49,  50. 

(rt)  Uuffer  V.  Allen,  L.  R.  2 
Ex.  15.  The  same  principle  ap- 
pears to  apply  to  an  action  brought 
in  England  for  unlawfully  and 
maliciously  conspiring  to  obtain 
a  foreign  judgment  in  rent,  see 
Castriqtie  v.  Behrens,  30  L.  J.  Q. 
B.  163. 


RECORDS. 


23 


ment,  then  this  is  conclusive  evidence  against  the  other 
party,  and  he  is  not  at  liberty  to  shew  that  the  proc  eevU 
ings  were  erroneous  (J). 

The  old  fictitious  action  of  ejectment  serves  as  a  good 
illustration  of  Ihe  matters  on  which  a  judgment  is,  and 
on  which  it  is  not  conclusive.  Generally  speaking,  a 
judgment  in  one  action  of  ejectment  was  not  conclusive 
in  another,  in  consequence  of  tlie  fictitious  nature  of  the 
proceedings.  However,  it  was  conclusive  evidence  of 
the  plaintiff's  title  against  the  tenant  in  possession,  in  an 
action  for  mesne  profits,  for  it  concluded  the  parties  as  to 
the  right  to  the  immediate  possession  ;  but  it  proved 
nothing  beyond  the  time  laid  in  the  demise  (r)  ;  nor  did 
it  prove  anything  as  to  the  length  of  time  during  wliich 
the  tenant  had  occupied,  or  as  to  the  value  of  the  land  (d). 

So  also  a  judgment  may  be  used  to  prove  tlie  fact  that 
a  party  had,  by  process  of  law,  been  compelled  to  pay 
damages  to  a  certain  amount,  but  not  to  prove  the  circum- 
stances under  which  they  were  paid  (e). 

Averments  which  stand  with  the  record  are  allowed. — 
Thus,  although  a  man  may  not  aver  anything  against  the 
purport  of  a  record  (/),  he  may  against  its  operation  {g). 


(h)  Tarleton  v.  Tarleton,  4  M. 
&  S.  21. 

(c)  Sec  I/arris  v.  Mvlkernj  L.  II. 
1  Ex.  D.  31,  at  p.  36  ;  and  per 
Cleasbj,  B.,  in  Pearse  v.  C'xiker, 
L.  R.  4  Ex.  92,  at  p.  101. 

{(i)  Phill.  Ev.vol.  ii.  pp.9.10; 
Adiii  V.  Parkin,  2  Burr.  665.  And 
as  to  judgments  by  default  in 
rjectment  in  Ireland,  see  Knina 
V.  Nvgenty  Ir.  K.  7  C.  L.  464 ; 


Le  Cierc  v.  Greene^  Ir.  R.  7  Eq. 
371. 

{f)  Phill.  Ev.  vol.  ii.  p.  4,  citing 
Green  v.  yew  River  Co,^  4  T.  K, 
589  ;  and  Pritchanl  v.  Hitchcock, 
6  M.  &  G.  151. 

(/)  Sir  T,  llowanVs  Case, 
Owen  138  ;  Giljbom  v.  Malii/ftrd  d: 
Martin,  Popham,  8. 

{</)  JlymJe's  Case,  Co.  Ucp.  vol. 
ii.  p.  456 ;  Viu.  Ab.  Kstop.  pp.  420, 
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Moreover,  evidence  may  be  oflFered  to  explain  a  judg- 
ment given  in  evidence  or  pleaded  by  way  of  estoppel  (/^). 
Thus  a  mistake  in  the  record  does  not  prejudice  a  party 
to  the  action,  by  way  of  estoppel  in  a  subsequent  action, 
if  the  mistake  was  no  fault  of  his,  even  if  he  takes  no 
steps  to  correct  it  (i). 

But  there  is  a  difference  between  the  effect  of  a 
mistake  in  the  record  itself,  and  a  mistake  of  the 
party  {k).  Thus  merely  putting  in  bail  by  a  wrong 
name  was  considered  to  be  the  act  of  the  court,  and  not 
of  the  party,  and  did  not  estop  the  party  from  plead- 
ing in  an  action  that  his  or  her  name  was  a  different 
one  from  that  in  which  the  bail  was  put  in.  But 
if  the  party  appeared  to  the  bail  by  a  wrong  name, 
that  might  have  worked  an  estoppel  (Z).  And  on  the 
same  principle  entry  and  acceptance  on  a  less  quantity 
of  land  than  had  been  actually  recovered  in  an  action 
of  dower,  was  held  to  be  a  bar  to  proceedings  of  scire 
facias  against  the  tore  tenant  for  the  recovery  of  the 
remainder  (m). 

liecords  coram  non  judice   raise  no  estoppel  (71). — 


423 ;  Fefham's  Case,  2  Leon.  65 ; 
llo.  Ab.  Tit.  Estop.,  p.  862  ;  Z/w- 
bert*8  Case,  Cro.  Eliz.  531 ;  IIow- 
lett  V.  Taiie,  10  C.  B.  N.  S.  813. 
In  some  of  the  above  cases  a  dis- 
tinction is  drawn  for  purposes  of 
estoppel  between  a  record  and  a 
deed  enrolled.  See  further  Hol- 
land V.  Donne,  Savile  91  ;  Hol- 
land V.  Bonis,  3  Leon.  175. 

{h)  Flitttrs  V.  Allfrey,  L.  R.  10 
C.  P.  29. 


(t)  Boyle  V.  Scarhorottt/h,  Style's 
Rep.  pp.  395  &  440. 

(l)  Lutwyche's  Rep.,  524  (Ap- 
pendix). 

(/)  Stroud  V.  Lady  Gen^ard,  1 
Salk.  8,  pi.  19. 

(m)  Moo.  670,  Tit.  Dower,  pi. 
928. 

(n)  Bro.  Ab.  Estop,  pi.  215 ; 
Fitzherbert,  Estop.  pL  18 ;  see 
also  Vin.  Ab.  Estop,  p.  462 ;  and 
Com,  Dig.  Tit  Estop.,  p.  196. 
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Thus  judgments  of  courts  of  inferior  jurisdiction  of  a 
thing  out  of  their  jurisdiction  are  absolutely  void,  and 
advantage  might  be  taken  thereof  in  pleading  without 
reversal  by  writ  of  error  (o).  And  such  judgments  are 
not  even  admissible  in  evidence  (p). 

So  also  judgments  have  no  operation  by  way  of 
estoppel,  respecting  matter  as  to  which  the  court  had  no 
authority  to  adjudicate  directly  and  immediately  between 
tlie  parties  (q).  For  instance,  an  inquisition  under  the 
compensation  clauses  of  the  Lands  Clauses  Consolidation 
Act,  1:845,  has  only  reference  to  the  amount  of  compensa- 
tion, and  not  to  the  right  of  the  party  to  demand  com- 
pensation. Therefore  a  verdict  and  judgment  under  these 
clauses  does  not  estop  the  company  from  alleging,  in  an 
action  brought  against  them  on  the  judgment,  that  the 
lands  were  not  injuriously  affected  by  their  works  (r). 
And  a  coroner's  inquisition  not  taken  super  visum 
corporis  would  be  a  record  coram  nonjudice  (s). 

Besides  having  the  proper  jurisdiction  the  court  must 
be  legally  constituted  in  order  that  the  judgment  relied 
on  as  res  judicata  may  be  conclusive  (t).    And  the  juug- 


(o)  Frumpton  v.  Pettisy  3  Levinz, 
23 ;  cited  in  Briscoe  v.  Steplteyis, 
2  BiDg.  213. 

{p)  See  the  cases  cited  in  Arcltr 
bishop  of  Dublin  v.  Lord  Trimles- 
ton,  12  Ir.  Eq.  251,  268. 

{([)  See  the  judgment  of  Lord 
Selborne  in  It  v.  Ilvtchins,  L.  11. 
6  Q.  B.  D.  300. 

(r)  Heady,  Vidot^i Station  Co,, 
1  H.  ik  C.  826  ;  /?.  v.  London  6i 
i^.  ir.  i?ai/.  Co.,  3  E.  &  B.  443 ; 


Cliapman  v.  Monmout/ishire  Rail. 
Co,,  2  H.  ik  N.  267 ;  In  re  New- 
bold  cC"  Metropolitan  Rail.  Co.,  14 
C.  B.  N.  S.  405 ;  Barber  v.  NoUiwj- 
Jutm  d:c.  Canal  Co,,  15  C.  B.  N.  S. 
726  ;  Beckett  t.  Midland  Rail, 
Co.,  L.  R.  1  (!.  P.  241. 

(s)  As  to  decisions  coram  non 
judice,  see  R,  v.  Bowman,  6  C.  <k 
P.  337. 

(0  Rogers  v.  Wood,  2  B.  &  Ad. 
245. 
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ment  must  be  final  (w).  Thus  no  action  can  be  brought 
on  an  interlocutory  order  of  an  inferior  court,  e.g.j  an 
interlocutory  order  for  costs  (x). 

Estoppel  hy  verdict  and  pleading. — The  authorities 
differ  as  to  whether  a  verdict  of  itself  can  operate  as  an 
estoppel.  Thus  it  is  laid  down  by  some  old  authorities 
that  a  record  catmot  operate  as  an  estoppel,  unless 
judgment  was  actually  given  in  tlie  proceedings  relied  on 
by  way  of  estoppel  (y) ;  and  that  a  verdict,  without 
judgment  given,  not  being  a  perfect  record,  works  no 
estoppel  (2).  On  the  other  hand,  it  is  laid  down  else- 
where as  follows  :  "A  verdict  whereupon  an  attaint  lies, 
estops  all  parties  and  their  privies.  An  estoppel  on  a 
verdict  goes  a  great  way.  Issue  in  tail  shall  never  falsify 
it  "  (a).  And  Lord  Coke  says  that  a  verdict  is  itself  an 
estoppel  upon  the  same  matter  of  fact  afterv/ards  arising 
between  the  same  parties,  unless  it  has  been  reversed  by 
attaint  (i). 

But  where  issues  on  mattera  of  title  in  a  Chancery 


{u)  Hume  v.  Burton,  1  Ridg- 
way's  P.  R.  56o. 

(ar)  Emerson  v.  Lasldey,  2  H. 
Bl.  248  ;  Fry^,  Malcolm, ^Tmnt 
705.  For  the  proper  remedy  is 
by  attachment. 

{y)  Vin.  Ab.,  Former  Action  B. 
Pleadings,  p.  497,  citing  Bro. 
Estop,  pi.  137. 

(2)  Bro.  Estop,  pi.  1 89  ;  Vin. 
Ab.  Record,  p.  171,  citing  Bro. 
Repleader,  pi.  61. 

{a)  Trevivian  v.  Lawrence,  1 
Salk.  276. 


{b)  Co.  Litt.  227  b  j  Vin.  Ab. 
Estop,  p.  424 ;  Bro.  Estop,  pi.  132 ; 
Peake's  Evidence  (3rd  ed.),  p.  39 ; 
Bastmure  v.  Laws,  5  Bing.  N,  C. 
450.  In  order,  however,  for  the 
verdict  to  operate  as  an  estoppel 
on  any  matter,  the  matter  must 
have  been  actually  in  issue  be- 
tween the  parties,  Vin.  Ab.  Estop, 
p.  480.  It  need  not,  however, 
have  been  the  only  one  in  issue, 
Ji.  V.  St.  Pancras,  Peake's  N.  P. 
Cafies,  219. 
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suit  were  directed  to  be  tried  by  a  jury,  it  was  held  in  a 
subsequent  action  between  successors  in  title,  that  the 
verdict  on  the  issues  in  the  suit  between  the  predecessors 
in  title,  did  not  itself  create  an  estoppel,  but  that  the 
decree  and  pleadings  in  the  suit  must  also  be  taken  into 
consideration  (c).  A  verdict  upon  matters  in  issue  is, 
however,  evidence  for  and  against  all  parties  and  privies, 
upon  the  same  matters  in  issue  between  them  in 
subsequent  proceedings  (d) ;  but  in  order  that  it  may  be 
evidence  for  or  against  any  one  claiming  under  a  party 
to  the  verdict,  the  claim  must  have  been  acquired  through 
buch  party,  subsequently  to  the  verdict  (e). 

A  judgment  obtained  by  a  compromise  of  the  parties  to 
an  action,  cannot  be  considered  as  res  judicata  so  as  to 
bind  persons  not  parties  to  the  action  (/). 

And  judgment  given  for  plaintiff  by  consent,  before 
declaration  filed,  was  lield  to  be  no  estoppel  against 
defendant,  at  common  law  in  a  subsequent  suit  (g). 

But  where  plaintiff  gave  defendant  notice  that  he 
might  inspect  a  document,  and  that  he  would  be  required 


(c)  Bobinson  v.  Dnleejy  Singh^ 
L.  R.  11  Ch.  D.  798. 

((f)  Com.  Dig.  Tit.  Evideuce  A. 
5;  (Jilbert  on  Evidence,  p.  18; 
R.  V.  Warden  of  Fhet,  Holt's  Rep., 
134^  Ovtraniy.  Moreivoocif  3  East, 
346  ;  itondel  v.  Steele,  8  M.  &  W. 
872  ;  CaiierY.  James,  13  M.  (k  \V. 
137  ;  RiggeY,  Burhidge,  15  M.  & 
W.  598 ;  Ihiii  v.  MurreU,3  Ex. 
240  ;  Whitlaker  v.  Jackson,  2  H.  «fe 
C.  926.;  Blakemorey.  Glamorgan- 
shire Canal  Co.,  2  C.  M.  k  R.  133. 


(e)  Doe  d.  Foster  v.  Derby,  1  A. 
&  E.  783.  And  a  verdict  inter 
partes  is  not  as  a  rule  evidence 
against  strangers,  except  where  it 
is  evidence  of  custom  or  general 
reputation.  Koscoe's  Nisi  Frins 
(14th  ed.),  pp.  191,  192. 

(/)  Jenkins  v.  Robn*tson,  L. 
R  1  H.  L.,  So.  117;  but,  as  to 
compromises  by  counsel,  see  Keane 
V.  CyBrien,  5  Ir.  R.  C.  L.  531. 

(g)  Per  V.-C.  Wood  in  Gmcher 
V.  Clayton,  11  Jur.  N.  S.  107. 
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to  admit  it  at  the  trial,  and  the  judge,  on  Summons,  made 
an  order,  by  consent,  for  the  same  to  be  admitted  ;  held, 
that  defendant  was  estopped  from  raising  any  objection 
to  the  document  at  the  trial  (h). 

And  where  plaintiff  confessed  a  defence  under  Rules 
22,  23,  of  T.  T.  1853 ;  such  a  confession  was  final  as  to 
everything  that  had  been,  or  might  have  been,  contro- 
verted in  the  action ;  and  plaintifi*  was  estopped  from 
raising  the  same  point  in  a  subsequent  action  between 
the  same  parties  (t).  But  the  confession  did  not  operate 
as  an  estoppel  with  respect  to  any  matters  which  did 
not  arise  until  after  the  termination  of  the  action  in 
which  the  plea  was  confessed,  and  which  therefore  could 
not  have  been  in  controversy  in  such  action  (j).  And 
this  still  appears  to  be  the  law  with  respect  to  con- 
fessions under  the  Kules  of  tlie  Supreme  Court, 
1883  {k). 

Similarly  a  judgment  for  plaintiff  by  default  may  estop 
defendant  with  respect  to  matters  which  he  might  have 
set  up  as  a  defence  to  the  action  (kk).  And  judgment 
against  an  executor  or  administrator  by  confession  or 
default  is  an  admission  of  assets,  and  he  is  estopped 
from  afterwards  denying  the  fact  (l). 

If  an  action  were  discontinued,  the  proceedings  therein 

(A)  Doe  d.  WriglU  v.  Smithy  8  (JcJc)    WUliarm    v.  Richardson, 

A.  &  E.  255.  36  L.  T.  605  ]  and  as  to  judg- 

(i)  Neivington  v.  Levy,  L.  R  6  ments  by  default  in  ejectment  in 

C.  P.  180 ;  cf.  Bennett  v.  Garngee,  Ireland,  see  ante,  p.  23,  note  {d), 

L.  \\.  2  Ex.  D.  11.  (0  Rock  v.  LeighUm,   1    Salk. 

U)  Hall  V.  Levy,  L.  R.  10  C.  P.  309  ;  Erving  v.  Peters,  3  T.  R. 

1 54.  685  ;  Leonard  v.  Simpson,  2  Bing. 

(*)  Order  XXIV.  rule  3.  N.  C.  176. 
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did  not  operate  as  an  estoppel  at  common  law  (m).  And 
it  is  now  expressly  provided  by  the  Rules  of  the  Supreme 
Court,  1883,  that  the  plaintiff  may,  at  any  time  before 
receipt  of  the  defendant's  defence,  or  after  the  receipt 
thereof  before  taking  any  other  proceeding  in  the  action 
(save  any  interlocutory  application),  by  notice  in  writing, 
wholly  discontinue  his  action  against  all  or  any  of  the 
defendants,  or  withdraw  any  part  or  parts  of  his  alleged 
cause  of  complaint,  and  that  such  discontinuance  or  with- 
drawal, as  the  case  may  be,  shall  not  be  a  defence  to 
any  subsequent  action  (n). 

Nonsuits  did  not,  generally  speaking,  at  common  law, 
raise  an  estoppel  in  a  subsequent  suit :  for  after  nonsuit 
the  record  was  null  (o).  But  a  plaintiff  who  had  been 
nonsuited  might  nevertheless  be  estopped  in  a  subse- 
quent suit,  from  pleading  matters  which  he  had  omitted 
to  plead  in  the  former  action,  but  which  he  might  and 
ought  to  have  pleaded  in  such  action  (p). 

By  the  Judicature  Act,  1875,  a  judgment  of  nonsuit, 
unless  the  Court. or  a  judge  otherwise  directed  (and 
unless  set  aside  in  the  manner  therein  provided),  had  the 
same   effect  as   a  judgment   upon   the   merits  for  the 


(m)  Bro.  Estop,  pi.  215;  Mas- 
sam  V.  Thftrlei/s  Cattle  Food  Co., 
L.  R.  14  Ch.  D.  748. 

(m)  Order  XXVI.  rule  1. 

(o)  Bro.  Estop,  pis.  37,  108, 
192, 194  ;  Vin.  Ab.  Estop,  p.  440; 
Level  V.  Hall,  Cro.  Jao.  284.  But, 
for  an  instance  of  an  estoppel  in 
case  of  a  non-suit,  see  Bro.  Estop, 
pi.  162,  and  Vin.  Ab.  Estop,  p. 


451.  Moreover,  in  the  action  of 
assize,  which  was  a  real  action, 
an  acknowledgment  bj  plaintiif 
operated  as  an  estoppel  after 
nonsuit,  Vin.  Ab.  Estop,  p.  439. 
And  as  to  the  effect  of  dismissal 
of  proceedings  in  Equity,  see  2>08t, 
pp.  58,  69. 

{p)  Bro.  Estop.  pL  39;  Fitz. 
Ab.  Estop,  pi.  96, 
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defendant  (2) ;  and  therefore  estopped  plaintiff  from 
bringing  a  fresh  action  against  defendant  for  the  same 
cause  (r).  And  a  similar  provision  is  contained  in  the 
County  Court  Acts,  with  respect  to  nonsuits  in  actions 
in  the  County  Courts  (?t). 

But  the  above  provision  contained  in  the  Judicature 
Act,  1875,  has  now  been  annulled  (5),  and  the  Rules  of  the 
Supreme  Court,  1883,  contain  no  provision  with  respect 
to  nonsuits  in  actions  in  the  High  Court.  It  is  however 
provided  that  the  Court  or  a  judge  may  before,  or  at,  or 
after  the  hearmg  or  trial,  upon  such  terms  as  to  costs, 
and  as  to  any  other  action,  and  otherwise  as  may  be  just, 
order  the  action  to  be  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  out :  and  that  the 
Court  or  a  judge  may,  in  like  manner,  and  with  the  like 
discretion  as  to  terms,  upon  the  application  of  a  defendant, 
order  the  whole  or  any  part  of  his  alleged  grounds  of 
defence  or  counterclaim  to  be  withdrawn  or  struck  out  (t). 
It  is  presumed  therefore  that,  in  consequence  of  the 
above  provision,  an  order  for  discontinuance  or  that  the 
plaintiff's  claim  be  struck  out,  with  leave  to  plaintiff  to 
bring  a'fresh  action,  will  henceforward  take  the  place,  in 
actions  in  the  High  Court,  of  a  judgment  of  nonsuit  at 
common  law. 

The  record  in  an  action  wrongly  brought  is  no  bar  to 
an  action  rightly  brought,  unless  title  was  pleaded  in  the 

(q)  Order  XLI.,.rule  6,  of  Judi-  Cairns,  1  Macq.  212. 
cature  Act,  1875.  (rr)  Poyser  v.  MinorSy  L.  R.  7 

(r)  Lampen    v.    Kedgetvin,    1  Q.  B.  D.  329. 
Mod.  207  ;  Buchnaster  v.  Meikle-         (s)   Wilson's  Judicature   Acts 

John,  8  Ex.  634  ;  Burkitt  v.  Blan-  (4th  ed.),  p.  382. 
shard,  3   Ex.  89 ;  Marianski  v.  (e)  Order  XXVI.  rule  1. 
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first  action.  Thus  an  action  of  trepass  against  a  bailee 
of  goods,  in  which  he  pleaded  not  guilty  or  demurred  (w), 
was  no  bar  to  a  fresh  action  against  hira  in  detinue  or 
account.  But  where  defendant  pleaded  title  in  bar  to  a 
thing  demanded,  and,  by  reason  thereof,  the  plaintiff  was 
barred  by  demurrer  or  verdict,  the  interest  thereby  was 
bound,  and  the  plaintiff  was  barred  from  bringing  a  fresh 
action- (v).  And  if  a  person  has  more  than  one  civil 
remedy  for  the  same  cause  of  action,  and  elects  to  take 
one,  he  cannot  afterwards  take  the  other  (x). 

The  admissions  arising  from  the  pleadings  in  an  action 
also  afford  examples  of  estoppels  by  record.  Formerly, 
proceedings  in  actions  had  to  be  filed  before  they  could 
operate  as  records  {y).  But  the  procedure  is  now  regu- 
lated by  the  Rules  of  the  Supreme  Court  of  1883(e). 
The  general  rule  as  to  admissions  in  pleadings  and  their 
effect  by  way  of  estoppel,  is  stated  by  Parke,  B.,  in  Boilean 
V.  Rutlin  (a).  "  Pleadings,"  says  the  learned  Baron,  "  are 
not  to  be  treated  as  positive  allegations  of  the  truth  of 
the  facts  therein  for  all  purposes,  but  only  as  statements 


(tt)  Demurrers  ai-e  now  abol- 
ished, see  R.  S.  C.  1883,  Order 
XXV. 

(v)  Ferrei'8  v.  Arden,  2  Cro. 
Eliz.  p.  668,  and  Co.  Rep.  vol.  iii. 
271.  As  to  records  in  actions 
brought  in  a  wrong  character,  or 
under  a  mistake  as  to  the  subject- 
matter,  see  Vin.  Ab.  Estop,  p.  460, 
citing  Bro.  Estop,  pi.  168 ;  Incle- 
don  V.  Burgessy  Carth.  65,  67 ; 
note  in  Vin.  Ab.  Former  Action, 
p.  497  ;  Bobinson's  Case,  Cro.  Jac. 


14,  and  Com.  Dig.  Tit.  Estop. 
(C). 

(x)  Goodman  v.  Focock,  15  Q. 
B.  576  ;  per  Coleridge,  J.,  at  p. 
583  ;  Scarf  v.  Jardine,  L.  R  7 
App.  Cas.  345 ;  contra,  Ex  parte 
AdamsoHy  in  re  Collie,  L.  R.  8 
Ch.  D.  807.  As  to  wliat  amounts 
to  an  election,  see  Fell  v.  FarJdn, 
47  L  T.  N.  S.  350. 

(y)  Vin.  Ab.  Tit.  Record,  p.  172. 

(2)  Ord.  XLI. 

(a)  2  Ex.  665. 
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of  the  case  of  the  party  to  l)e  admitted  (i),  or  denied  by 
the  opposite  side,  and,  if  denied,  to  be  proved,  and 
ultimately  submitted  for  judicial  decision.  The  facts 
actually  decided  by  an  issue  in  any  suit  cannot  be  again 
litigated  between  the  same  parties,  and  are  evidence 
between  them,  and  that  conclusive,  upon  a  diflFerent 
principle,  and  for  the  purpose  of  terminating  litigation  : 
and  so  are  th(^  material  facts  alleged  by  one  party,  which 
are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  upon  some  other  facts,  but 
only  if  the  traverse  is  found  against  the  party  making  it. 
But  the  statements  of  a  party  in  a  declaration  or  plea, 
though,  for  the  purposes  of  the  cause,  he  is  bound  by  those 
that  are  material,  and  the  evidence  must  be  confined  to 
them  upon  an  issue,  ought  not,  it  should  seem,  to  be 
treated  as  confessions  of  the  truth  of  the  facts  stated  "  (c). 
The  older  authorities  supply  abundant  illustrations  of 
this  statement  of  the  effect  of  the  estoppels  raised  by 
pleadings.  Thus  a  supposal  did  not  create  an  estoppel  {d). 


(b)  See  as  to  admissions  under 
the  R.  S.  C.  1883,  Ord.  XXXII. 
rule  4. 

(c)  An  estoppel  arising  from 
pleading  affects  only  parties  and 
privies,  as  stated  in  Baron  Parke's 
judgment  Thus  if  B.  plead  that 
the  contract  on  which  A.  is  suing 
him  was  made  by  C.  as  well,  and 
it  be  found  against  him,  C.  cannot 
plead  this  finding  as  an  estoppel, 
when  sued  by  B.  for  contribution 
as  co-contractor,  Hudson  v.  Robin- 
8(m,  4  M.  d:  S.  475.  See  also  as 
to  the  effect  of  pleadings  by  way 


of  estoppel,  Co.  Litt.  12  a;  Hd- 
teards  v.  Rogers^  Sir  W.  Jones, 
460. 

(cZ)  Com.  Dig.  Tit.  Pleader,  g. 
13,  where  many  examples  are 
given.  But  it  is  laid  down  by 
Lord  Coke  that  matter  of  estoppel 
in  a  count,  though  it  be  but  by 
way  of  supposal,  after  judgment 
concludes  the  parties  in  another 
action,  but  a  supposal  in  a  writ 
does  not  act  as  an  estoppel  after 
nonsuit ;  see  further  as  to  sup- 
posals,  Bro.  Estop,  pi.  138,  Vin. 
Ab.  Estop,  p.  462. 
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A  plea  pleaded  was  an  estoppel ;  but  a  plea  yet  pending 
and  not  made  a  perfect  record,  by  judgment  or  otberwise, 
did  not  cause  an  estoppel  (e).  Thus,  where  A.  sued  B. 
on  two  counts,  one  for  rent,  and  the  other  for  money  had 
and  received,  and  gave  particulars  on  the  count  for  money 
had  and  received,  but,  at  the  trial,  took  a  general  verdict, 
and  for  the  amount  of  the  rent  only,  held,  in  a  subsequent 
action  by  A.  against  B.  for  money  had  and  received,  in 
which  the  same  particulars  were  delivered  as  in  the 
former  action,  that  the  recovery  in  the  former  action  was 
no  bar  to  a  recovery  in  the  second  action  (/). 

No  estoppel  arises  from  pleading  matters  imma- 
terial ((/),  or  unnecessary  to  be  decided  in  the  case  (A), 
nor  do  pleas  and  verdicts  work  any  estoppel  in  other 
actions,  respecting  matters  which  are  not  inconsistent 
with  them  (z),  or  upon  points  not  comprised  therein  (k). 

If  a  point  has  been  raised  by  a  plea  and  traversed, 
and  is  decided  against  the  party  traversing,  he  is  estopped 


(tf)  Bro.  Estop,  pi.  15 ;  and  for 
the  difference  between  a  writ  or 
count  and  plea  pleaded,  see  21 
Hen.  VII.  24,  25,  and  Tremvian 
V.  Lavyrenc€y  1  Salk.  276 ;  and 
for  an  example  of  an  estoppel  by 
appearance  and  pleading  to  an 
action,  see  Jenkins's  Rep.  113, 
Case  XX. 

(/)  Hadley  v.  Green,  2  Cr.  k 
J.  374.  In  order  that  an  estoppel 
may  be  raised,  the  matters  in 
question  must  not  only  have  been 
controverted  before  a  court  of 
competent  jurisdiction,  but  must 


actually  have  been  decided  there- 
by :  per  Willes,  J.,  in  Lanffmead 
V.  Maple,  IB  C.  B.  N.  S.  265, 
270. 

{g)  Bro.  Estop,  pi.  103  and 
148. 

{h)  Morgan  v.  Vavgluin,  Sir  T. 
Raymond,  456. 

(f)  Vin.  Ab.  Estop,  pp.  432, 
433,  and  Bro.  Estop,  pi.  191. 

(k)  Vin.  Ab.  Estop,  pi.  27  ; 
Watkins  v.  Oliver ,  Cro.  Jac.  p.  558; 
Buller's  N.  P.  p.  233  ;  and  Co. 
Litt.  227  b. 
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from  raising  tlie  same  point  in  a  subsequent  action 
between  the  same  parties  (l).  So  a  party  may  not 
plead  matters  which  are  inconsistent  with  his  plead- 
ings in  a  former  action  between  the  same  parties  (m). 
And  a  material  statement  made  by  one  side  and 
accepted  and  relied  upon  by  the  other,  estops  the  party 
making  it  from  denying  it  in  a  subsequent  action  (n), 
even  if  the  statement  made  was  a  mistaken  one  (o) . 

But  a  party  would  not  be  estopped  from  subsequently 
raising  any  point  which  the  Court  did  not  decide,  and 
which  neither  side  were  bound  to  raise  (p).  For  ex- 
ample, where  by  statute  matters  may  be  determined 
either  by  the  County  Court  or  the  magistrates,  and  the 
matter  has  been  decided  upon  in  the  County  Court,  the 
magistrates  are  not  thereby  estopped  from  deciding  a 
point  which  was  not  raised,  and  which  neither  side  was 
bound  to  raise,  before  the  County  Court  judge  (q). 

Where  a  party  to  an  action  does  not  answer  in  his 
pleadings  his  opponent's  allegations,  he  is  estopped  from 
afterwards  denying  them  (r).     And  where  a  party  did 


(l)  Bro.  Estop,  pis.  13,  77,  and 
p.  432 ;  Vin.  Ab.  Estop,  p.  432  ; 
Eastmure  v.  LawSy  5  Bing.  N.  C. 
450;  Flitters  v.  Allfrey,  L  R. 
10  C.  R  29. 

{m)  Bro.  tit  Mortdaucestor, 
pi.  56  'y  Jetosbury  v.  Mummery^ 
L.  R.  8  C.  P.  66.  An  exception 
was,  however,  formerly  made  in 
the  case  of  special  defences  to 
certain  real  actions,  see  Bro.  Estop, 
pis.  77,  138,  140;  unless  defen- 
dant, instead  of  raising  a  special 
defence  to  the  first  action,  tra- 


versed the  whole  of  it,  see  ibid, 

(n)  Bro.  Estop,  pi.  124. 

(o)  Reynolds  v.  Blackburn,  7  A. 
cfe  E.  161. 

(p)  Per  Willes,  J.,  in  Lang- 
mead  V.  Maphy  18  C.  B.  N.  S. 
265,  at  p.  270  Nor  from  raising 
points  which  the  Court  could  not 
decide  from  want  of  jurisdiction, 
Blake  V.  O'Kelly,  9  Ir.  R.  Eq.  54. 

{q)  Uindley  v.  Haslem,  L.  R.  3 
Q.  B.  D.  481. 

(r)  Bro.  Estop,  pi.  151  ;  Vin. 
Ab.  Estop,  p.  429 ;  Cowlishaw  v. 
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not  answer  in  his  pleading  an  objection,  raised  by  his 
opponent,  to  his  title,  but  set  up  another  title,  he  was 
considered  to  have  confessed  the  objection,  and  to  be 
estopped  from  afterwards  denying  its  validity  (s). 

Default  and  omissions  in  pleading, — By  the  Rules  of 
the  Supreme  Court  1883,  if  plaintiff  fails  to  deliver  a 
statement  of  claim  within  the  proper  time,  the  Court  or  a 
judge  may,  upon  application  being  made  to  him  by 
defendant,  order  the  action  to  be  dismissed  for  want 
of  prosecution,  or  make  such  other  order  as  he  thinks 
just  {t).  And  by  the  same  rules  provision  is  made  for 
the  entry  by  plaintiff  (or  other  parties)  of  judgment,  upon 
defendant  (or  the  opposite  party,  as  the  case  may  be) 
failing  to  deliver  a  pleading  within  the  proper  time  {u). 

The  question  how  far  a  defendant,  by  omitting  to 
plead  a  defence  which  he  has  the  opportunity  of  pleading, 
is  precluded  from  raising  the  same  defence  subsequently, 
is  one  which  admits  of  some  discussion.  It  seems  that 
he  is  at  any  rate  precluded  by  his  omission,  from  raising 
the  defence  in  proceedings  which  are  ,  founded  on  the 
action  in  which  the  omission  occurred,  as,  for  instance,  in 


Chedyn^  1  Cr.  &  J.  48 ;  and  see 
now  R.  S.  C.  1883,  Order  XIX., 
rule  13.  And,  as  to  not  taking 
objections  to  the  opponent's 
pleading,  see  Bro.  Fauxifier  de 
Recovery,  pi.  39.  Points  of  law 
should  now  be  raised  on  the 
pleadings,  demurrers  being  abol- 
ished, see  R.  S.  C.  1883,  Order 
XXV.,  rules  1,  2. 

(<)  Vin.  Ab.  Estop,  p,  433.    A 
party  was  not,  however,  estopped 


by  nient  dedire  of  a  thing  which 
he  had  no  opportunity  of  travers- 
ing, Vin.  Ab.  Estop,  p.  458. 

{t)  R.  S.  C.  Order  XXVIL, 
rule  1.  But  such  dismissal  is  not 
a  bar  to  subsequent  proceedings 
in  respect  of  the  same  matter,  Re 
Orrel  Colliery  and  Firebrick  Co., 
L.  R.  12  Ch.  D.  681. 

{u)  R.  S.  C.  Order  XXVII., 
rules  2  to  14. 
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proceedings  of  scire  facias  upon  the  judgment  in  the 
action  (x),  or  in  an  action  brought  upon  the  judgment 
itself  (y).  And  it  appears  from  the  older  authorities, 
that  where  defendant  appeared  and  pleaded  in  an  action, 
and  a  matter  was  put  in  issue  between  him  and  the 
plaintiff,  and  defendant  omitted  to  plead  a  defence  which 
he  might  have  pleaded,  and  verdict  was  given  against 
him,  that  he  was  estopped  from  setting  up  the  defence  in 
a  subsequent  action  brought  against  him  by  the  same 
plaintifiF  (e) .  And  the  same  was  held  where  defendant 
appeared,  and  pleaded  to  issue,  although  he  made  default 
at  the  trial  (a).  But  where  plaintiff  brought  an  action  for 
rent  under  an  agreement  for  a  lease,  and  defendant 
appeared  and  applied  for  time  to  plead,  but  failed  to  plead, 
and  plaintiff  signed  judgment  against  him  by  default,  it 
was  held,  in  a  subsequent  action  by  plaintiff  against 
defendant  for  another  instalment  of  rent  due  under  the 
same  agreement,  that  defendant  was  not  estopped  from 
disputing  the  agreement  and  setting  up  another  one  in 
its  stead,  by  having  omitted  to  set  up  the  defence  in  the 
former  action  {h). 

In  accordance,  therefoi'e,  with  the  above  decision,  it 

appears  that  the  mere  omission  by  a  defendant  to  set  up 

a  defence  in  one  action,  does  not  necessarily  preclude  him 

from  setting  it  up  in  another  action  brought  against  him 

.  by  the  same  plaintiff. 

And   the   mere   omission   by  a   defendant    to   plead 

(r)  Per  L.   C.   in  Ramsdtn  v.  (2)  Vin.  Ab.  Estop,  p.  433. 

Jachoit,  1  Atk.  292.  (a)  Bro.  Estop,  pi.  190. 

**  (y)  Jefrshuri/  v.   Mummer t/,  L.  (b)  Iloitlett  v.  Tatte,  10  C.   B. 

R.  8  Q.  B.  56.  '  N.  S.  813. 
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matters  by  way  of  set-off  or  counterclaim,  does  not  estop 
liim  from  bringing  a  subsequent  action  against  plaintiff 
in  respect  of  such  matters  (c). 

But  as  far  as  the  action  is  concerned  in  which  the 
omission  occurred,  neglect  in  omitting  to  set  up  a  defence 
at  the  proper  time  (after  the  time  for  amendment  has 
gone  by)  is  irremediable  (d) ;  and  if,  in  consequence  of  the 
omission,  plaintiff  has  recovered  judgment  for  a  sum  of 
money,  defendant  cannot  recover  it  back  in  a  subsequent 
action  for  money  had  and  received  (e). 

In  the  spiritual  courts,  on  the  other  hand,  neitlier  pleas 
in  prohibition  (/)  nor  sentences  of  divorce  and  the  like 
were  matters  or  judgments  of  record  (g).  Thus  a  testa- 
ment proved  under  the  seal  of  the  ordinary  was  no 
estoppel  to  prevent  the  plaintiff  from  saying  that  the 
testator  died  intestate,  or  from  denying  that  the  plaintiff 
was  executor,  as  it  was  not  a  matter  of  record  {h). 

Particular  instances  of  record  are  afforded  by  fines, 
recoveries,  recognizances,  letters  patent,  &c. 


(c)  Davis  V.  Hedges,  L.  R.  6  Q. 
B.  687  ;  Hindley  v.  Hasleniy  L. 
R.  3  Q.  B.  D.  481. 

{d)  Pkilpot  V.  Aslett,  1  C.  M. 
&  R  85  ;  Denne  v.  li^noU,  7  M.  & 
W.  143  ;  Lafie  v.  Cliapman,  11  A. 
&  E.  966. 

{e)  Marriott  v.  Hampton, 
Smith's  L.  C.  (8th  ed.)  vol.  ii., 
p.  421 ;  WUson  v.  Ray,  10  A.  & 
E.  82.       . 

(/)  Vin.  Ab.  Record,  p.  171. 

(g)  See  Wentworth's  "  Office  of 
Executor"  (Curson's  ed.,  1728), 
and  Robins  t.  Cnitchhy,  2  Wils. 


118,  and  see  Appendix  B,  p.  418. 
The  rule  appears  to  have  been 
as  follows  :  "  Sententia  contra 
matrimonium  nunquam  transit  in 
rem  Judicatam.^*  Such  sentences 
were,  however,  usually  conclusive 
if  given  in  evidence. 

(A)  Bro.  Estop,  pi.  12;  and 
Wentworth's  "  Office  of  Executor  " 
(Curson's  ed.,  1728),  p.  48.  The 
seal  of  the  ordinary  was,  however, 
conclusive  as  to  the  authenticity 
of  the  will ;  Hoel  v.  Wells,  1 
Levinz,  235 ;  and  see  Phillips  v. 
Chichester,  Appendix  A,  p.  407. 
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Thus  a  fine  was  a  record  (t) ;  and  it  bound  those  who 
claimed  under  him  who  levied  the  fine  (k).  For  in- 
stance, if  a  fine  were  levied  by  grant  and  render  to  A. 
for  years,  remainder  to  B.  in  fee,  even  if  A.  was  before 
seised  in  fee,  he  was  estopped  by  the  fine  from  claim- 
ing a  larger  estate  than  an  estate  for  years  (^).  And 
even  contingent  or  executory  interests,  or  possibilities,  in 
lands  of  inheritance  might  be  passed  at  law  by  fine  by 
way  of  estoppel  (m). 

So  also  a  common  recovery  was  a  record  and  operated 
by  way  of  estoppel  (n).  And  even  a  void  recovery  might 
create  an  estoppel  (o).  A  recognizance  too  is  a  record 
upon  the  taking  it,  and  before  the  enrolment  (jp).  So  also 
are  letters  patent  (q). 

However,  a  mere  licence  or  charter  of  alienation  was 
no  record,  and  no  estoppel  was  created  thereby  (r). 


(t)  Vin.  Ab.  Record,  p.  171 ; 
citing  Bro.  Record,  pi.  78. 

(k)  Vin.  Ab.  Estop.,  p.  480; 
citing  Edwards  v.  Bogers,  Cro. 
Car.  pp.  524  &  543 ;  and  see 
Iftiberfs  Case,  Cro.  Eliz.  p.  631 ; 
Edwards  y.  Rogers^  ibid.  And  see 
Sir  G,  Brown's  Case,  Co.  Rep., 
vol  iL,  pp.  138  &  163 ;  and 
LinchY.  Spencer^  Cro.  Eliz.  p.  513. 

(/)  Per  Anderson,  C.J.,  2  And. 
79 ',  Hume  v.  Burton,  1  Ridg- 
way%  P.  R.  567 ;  and  see  other 
instances  cited  in  Vin.  Ab.  Estop, 
pp.  432,  443  ;  Ro.  Ab.  Estop,  p. 
863 ;  2  Ro.  Ab.  p.  16,  pi.  17 ; 
and  Brooke's  New  Cases,  p.  108. 

(m)  Noy's  Maxims  (ed.  of  1821), 
p.  117,  and  references  there  given. 


And  see  further  as  to  estoppels  by 
fine,  Helps  v.  Hereford,  2  B.  &  Ad. 
242. 

(»)  BuJce  V.  Smith,  4  Leon.  238. 
Doe,  d.  Daniel  y.  Woodroffe,  2  H. 
L.  Cas.  811. 

(o)  Vin.  Ab.  Estop,  p.  431. 

(p)  Buston  V.  Ridley,  11  Mod. 
224 ;  and  see  further  as  to  estoppel 
by  recognizance,  Frehe  v.  Finch, 
Freeman's  Rep.  375 ;  Henriques 
V.  Dutch  West  India  Co,,  2  Ld. 
Raymd.  1535. 

(q)  Ro.  Ab.  Estop,  p.  864  ;  Bro. 
Estop.  pL  144 ;  and  Bro.  Estop. 
Tit.  Office  devant  escheator,  pi.  23. 
But  letters  patent  are  no  estoppel 
to  a  stranger,  Bro.  Estop,  pi.  52. 

(r)  Bro.  Estop,  pi.  1 34. 
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And  even  an  affidavit  which  has  been  read  and  filed 
becomes  a  record  of  the  court,  and  cannot  be  taken  off 
the  file  {s).  But  a  statement  in  an  affidavit  in  an  action 
between  A.  and  B.,  though  evidence,  is  not  conclusive,  in 
a  subsequent  action  between  A.  and  C.  (/). 

A  general  Act  of  Parliament  is  a  record  to  which 
every  one  is  privy,  and  therefore  nul  tiel  record  was  not 
pleadable  to  it  (w), 

A  distinction,  however,  must  he  drawn  between  public 
and  private  Acts  of  Parliament.  Thus,  it  has  been  held 
that  a  recital  in  a  public  Act  of  Parliament  acts  as  an 
estoppel,  or  is  at  any  rate  admissible  evidence  concerning 
the  matters  therein  recited,  as  between  all  persons  (x). 
But  the  statement  of  a  fact  in  the  schedule  to  an  Act 
of  Parliament  is  not  conclusive  evidence  of  that  fact(y). 
Nor  is  a  mere  recital  in  a  local  and  personal  public  Act, 
either  of  fact  or  law  (2;). 

And  statements  contained  in  private  Acts  of  Parliament 
do  not  bind  strangers,  so  as  to  prejudice  th«ir  interests  (a). 
But  they  may  be  admissible  in  evidence  against  classes 


(«)  Beale  v.  Langstaffe^  2  Wile. 
371. 

(t)  Morgan  v.  Conchman^  23  L. 
J.  C.  P.  36  ;  and  see  Richard%  v. 
Morgan^  4  B.  &  S.  641. 

(m)  Frinc€*s  Case,  Co.  Rep.,  voL 
iv.,  168  ;  Woolsei/s  Case,  God- 
bolt's  Rep.,  178. 

(x)  Bro.  Estop,  pi.  155  ;  R  v. 
Sutton,  4  M.  &  S.  532,  649 ;  and 
see  as  to  the  effect  of  the  rehearsal 
or  preamble,  Co.  Litt.  19  b. 

(y)  R.  V.  Greene,  6  A,  &  E.  548. 


(z)  Vin.  Ab.,  vol.  xix.,  p.  507 ; 
jB.  v.  HauglUon,  1  E.  &  B.  510 ; 
contra,  Bro.  Tit.  Parlt,  citing  9 
H.  7,  2. 

(«)  Lucyy.  Levington,  1  Ventris, 
176 ;  BarringUnCs  Case,  Co.  Rep., 
voL  iv.,  p.  413  (esp.  at  p.  416, 
note  B)  ;  Brett  v.  Beales,  Moo.  <k 
Mai.  421  ;  Ballard  v.  Way,  1  M. 
&  W.  520 ;  Duke  of  Beattfort  v. 
Smith,  4  Ex.,  at  p.  470;  Nicholh 
V.  Mitford,  L.  R.  20  Ch.  D.  380. 
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of  persons  wliose  interests  are  intended  to  be  affected  by 
them  (6). 

It  is,  perhaps,  owing  to  tlie  above  rule,  viz.,  that  an 
Act  of  Parliament  is  a  record  to  which  every  one  is  privy, 
that  the  doctrine  of  estoppel  has  been  considered  to  have 
no  application,  so  as  to  permit  parties  to  a  contract  to 
estop  themselves  in  face  of  an  Act  of  Parliament.  How- 
ever, whatever  its  origin,  such  a  rule  has  been  laid 
down  (c). 

There  are  other  instances  where  the  proceedings  of 
bodies  other  than  courts  of  justice  have  been  held  con- 
clusive (c?). 

Thus,  where  an  agreement  was  entered  among  the 
other  proceedings  and  orders  of  the  court  of  aldermen 
being  a  court  of  record,  it  became  a  matter  of  record  (e). 

And  certain  official  acts  of  a  public  nature,  when 
recorded,  create  an  estoppel  against  those  by  w^hom  they 
were  done.  An  example  of  this  is  furnished  by  a  sheriff's 
return.  Thus;  in  an  action  brought  against  a  sheriff  for 
making  a  wrong  return,  the  return  is  conclusive  against 
him  (/).  And  in  some  of  the  older  authorities  it  is  laid 
down  that  no  averment  in  pleading  could  be  taken  against 
a  sheriff's  retuni  appearing  by  record ;  and  that,  if  the 
return  was  wrong,  the  proper  remedy  was  by  action  (g). 

(b)  Brett  v.  Beaks,  Duke  of  (d)  R.  v.  Grundon,  1  Cowp.  315. 
Beaufort  v.  Smith,  mpra  ;  Earl  of  (e)  Frederick  v.  Fredei^ck,  1  P. 
Caniarvoti  v.   VUlebais,  13  M.  (k     Wms.  710. 

W.   313  ;  cf.  per  Erskine,  J.,  in  (/)   Woodgate  v.  KnatchbuU,  2 

Tftf/lor  V.  PafTy,  1  M.  &  G.  604.  T.   R.    148  ;    Clerk  v.  Witliers,  6 

(c)  InreStapfefordCoUien/Co.,  Mod.  296;  Field  y.  Smith,  2  M. 
Ban-oir's  Case,  L.  R.  14  Oh.  D.,  ftt  A-  W.  388. 

p.  441.  (g)  Loflft's Rep.  372, Tit.  Return ; 
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Thus,  where  a  sheriff  returned  A.  B.  as  guilty  of  a 
rescue,  an  attachment  of  course  issued  against  A.  B.  on 
the  return,  and  he  was  imprisoned,  and  subsequently 
fined  in  the  Queen's  Bench  without  being  allowed  to 
traverse  the  return  (A).  But  the  rule  was  that  a  return 
was  only  conclusive  in  the  cause  in  which  it  was  made, 
and  not  in  actions  or  proceedings  to  which  the  sheriff 
was  not  a  party  (z).  Thus,  a  return  that  A.  B.  was 
guilty  of  a  rescue,  might  be  traversed  in  a  subsequent 
indictment  against  A.  B.  for  the  offence  (k). 

And  it  appears  that  now  a  sheriff's  return  is  not  neces- 
sarily conclusive  against  him,  except  in  the  case  above- 
mentioned,  either  in  actions  brought  by  the  sheriff  (Z),  or 
against  him  (w),  although  they  arise  out  of  the  execution 
on  which  the  return  was  made. 

The  award  of  an  arbitrator  is  conclusive  between  the 
parties  for  certain  purposes,  but  does  not  create  any 
merger  of  the  original  cause  of  action  (n).  And,  although 
the  award  of  an  arbitrator  on  a  matter  of  title  referred 
to  him,  18  conclusive  evidence  as  to  the  title  in  a  subse- 

Flud  Y.  Penningtofiy  2  Cro.  Eliz.  '  k  S.  42.  And  actual  damage  must 

872  j   Harrington  v.   Taylor,   15  be  shown;  Stimson  v.  Famham, 

East,  378;   Whitrong  v.  Blaney,  2  L  R.  7  Q.  B.  175. 
Mod.  11 ;  2  Inst  462.  See  contra         (n)  Allen  v.   AfUner,  2  C.  6i  J. 

Com.  Dig.  Retom  (G),   p.  290  ;  47  ;  Gascoyne  v.  Edwards,  1  Y.  <fc 

2  Ro.  Ab.  Return,  p.  462.  J.  19  ;  Parkes  v.  Smith,  19  L.  J. 

(h)  K  r.  Ekim,  ^  BvLTT.  2129.  Q.    B.    405.     So,  too,  an  action 

(i)  Jackson  v.  Hill,  10  A.  &  E.  might  be  brought  on  a  reference 

477.  at  nisi  prtus,  afterwards  made  a 

(k)   Gyfford  v.    Woodgate^    1 1  rule  of  court,  if  the  rule  was  made 

East,  297.  with  the  consent  of  the  parties, 

{t)  Stnndish  v.  Ross,  3  Ex.  527.  Tremenherf  v.  TresiUian,  1  Sider- 

{m)  Bridges  r.  Walffrrd,  6  M.  fin,  452. 
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quent  acrion  of  ejectment  between  the  parties  (o),  it  is 
not  as  a  rule  conclusive  generally  as  to  title  or  property. 
Thus,  property  does  not  pass  by  the  mere  force  of  an 
award,  so  as  to  prevent  an  action  of  trover  being  main- 
tainable for  its  recovery  subsequent  to  the  award  (p). 
And  where  a  bill  in  chancery  was  filed  by  A.  against 
B.  for  infringement  of  a  patent,  and  the  matter  being 
referred  to  arbitration,  the  arbitrator,  after  hearing  the 
arguments,  awarded  that  the  letters  patent  which  had 
been  granted  for  the  invention  were  not  illegal  or  void, 
it  was  held  that  in  subsequent  proceedings  by  A.  against 
B.  for  another  infringement  of  the  same  patent,  B.  was 
not  estopped  by  the  award  from  pleading,  infer  alta^  that 
the  invention  was  not  one  for  which  letters  patent  could 
be  legally  granted  (q). 

The  award,  however,  by  an  arbitrator,  of  a  money 
claim,  is  conclusive  as  to  the  amount  awarded,  and, 
therefore,  precludes  the  party  to  whom  the  sum  is 
awarded,  from  bringing  a  subsequent  action  for  a  lai'ger 
amount  than  the  sum  awarded  (r).  Thus  where  A. 
and  B.  submitted  the  amount  of  damages  accruing 
from  a  breach  of  covenant  between  them  to  an  arbi- 
trator, it  was  held  that  in  an  action  on  the  covenant, 
the  arbitrator's  award  was  conclusive  as  to  the  amount 
of  damages,  unless  the  award  itself  could  be  im- 
peached {$).     And  it  may  be  stated  generally,  that  in  all 

(o)  Doe  d.  Monis  v.  Rosser,  3  (r)  Per  Lush,  J.,  in  Commings 

East,  15.  V.  Heard,  L.    R.  4  Q.  B.  669; 

(p)irMn<^v.iBtc<?,  15Ea8t,100;  Gcucoy^ie  v.  Edwards,  1  Y.   &  J. 

Thorpe  v.  Eyre,  1  A.  &  E.  926.  19  ;  Parkes  v.  Smithy  19  L.  J.  Q. 

{q)  Nexvall  v.  Elliot,  32  L.  J.  B.  405. 

Ex.  120.  («)   Whiteluad  v.   Tattersall,  1 
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actions  where  damages  only  are  to  be  recovered,  arbitra- 
ment, or  accord  with  satisfaction,  is  a  good  plea  (t). 

As  an  award  creates  no  merger  of  the  original  cause  of 
action,  the  mere  fact  that  the  award  was  made  upon  a 
reference  of  all  matters  in  diflference  between  the  parties, 
does  not  preclude  the  plaintiff  from  suing  upon  a  cause  of 
action  subsisting  against  the  defendant  at  the  time  of  the 
reference,  upon  proof  that  the  subject-matter  of  the  action 
was  not  laid  before  the  arbitrator,  nor  included  in  the 
matters  referred  (u).  But  where  all  matters  in  difference 
were  referred  to  arbitration,  and  the  subject  in  question 
was  a  matter  of  difference  at  the  time,  and  within  the 
scope  of  the  reference,  and  the  defendant  might  have 
brought  the  whole  under  the  consideration  of  the  arbi- 
trator, but  kept  part  of  it  back,  he  was  precluded  from 
using  the  amount  kept  back  as  a  set-off,  and  from 
claiming  a  deduction  in  respect  thereof  in  proceedings  of 
attachment  against  him  for  non-payment  of  the  sum 
awarded  (x). 

As  regards  the  effect  of  the  judgments  or  decisions  of 
courts  of  inferior  or  limited  jurisdiction,  it  may  be 
observed  in  the  first  place,  that  the  proceedings  of  a 
court  of  inferior  jurisdiction  must  show,  upon  the  face  of 
them,  that  the  court  had  jurisdiction  in  the  matter  which 


Ad.  &K  491.  See  further  as  to 
awards,  Com.  Dig.  Tit.  Arbitra- 
ment, voL  i.,  p.  208  ;  Crofts  v. 
Harris,  Carth.  187. 

{t)  Blake^s Case jCo.  Rep.  vol.  iii. 
342  ;  Morris  v.  Creach,  1  Levinz, 
292.  As  to  a  conditional  award, 
see  Crofts  v.  Harris,  Carth.  187. 


{u)  Ravee  v.  Farmer,  4  T.  R.  1 4  6 ; 
and  GdiglUly  v.  Jellicoe,  note  Md, 

(a?)  Smith  v.  Johnson,  15  East, 
213  ;  Dunn  v.  Murray,  9  B.  &  C. 
780.  As  to  the  conclusiyeness  of 
the  finding  on  a  reference,  see  £x 
parte  Harper,  re  Bremner,  L.  R 
10  Ch.  App.  379. 
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it  professed  to  decide,  or  they  are  altogether  void  ,(y) 
unless,  in  the  course  of  such  proceedings,  there  has  been 
a  waiver  by  the  opposite  party  of  any  objection  to  the 
jurisdiction  (z). 

The  light  in  which  judgments  of  courts  of  limited 
jurisdiction  are  regarded  by  the  High  Court,  is  well 
explained  by  Lord  Brougham,  in  his  judgment  in  Taylor 
V.  Clemson  (a).  He  says  :  "  Now  it  cannot  be  doubted, 
that  where  a  court  of  limited  jurisdiction,  limited  either 
in  point  of  place  or  of  subject-matter,  assumes  to 
proceed,  its  judgment  must  set  forth  such  facts  as  show 
that  it  has  jurisdiction,  and  must  show  also  in  what 
respect  it  has  jurisdiction.  But  it  is  another  thing  to 
contend  that  it  must  set  forth  all  the  facts  or  all  the 
particulars  out  of  which  its  jurisdiction  arises.  Thus,  if 
a  power  of  commitment,  or  other  power,  is  given  to  two 
justices  of  a  county,  their  conviction  or  their  order  must 
set  forth  that  they  are  two  such  justices  of  such  county, 
in  order  that  it  may  be  certainly  known  whether  or  not 
they  constitute  the  tribunal  upon  which  the  statute  they 
assume  to  act  under  has  conferred  the  authority  to 
make  that  order,  or  to  pronounce  that  conviction." 
And  again,  later  on  in  his  judgment,  he  says :  "  It  is 
necessary  that  the  jurisdiction  should  appear,  but  there 
is  no  particular  form  in  which  it  must  be  made  to 
appear.  The  Court  above,  which  has  to  examine,  and 
may  control,  the  inferior  Court,  must  be  enabled,  some- 
how  or   other,  to  see   that  there   is  jurisdiction,  such 

(y)  Per  Tindal,  C.  J.,  in  Taylor     Fin.  at  p.  644. 
V.  CUnuon,  2  Q.  B.  at  p.  1031.  (a)  11  CI.  &  Fin.  at  p.  640. 

(?)  Tayfar  v.  ClffMtm,  11  CI.  A 
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jurisdiction  as  will  support  the  proceeding  :  but  in  what 
way  it  shall  so  see  is  not  material,  provided  that  it  does 
so  see  "(6). 

And  in  an  important  case  (c),  in  which  the  jurisdiction 
of  the  Mayor's  Court  {d)  was  in  question,  the  judges  said  : 
"  The  rule  for  jurisdiction  is  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a  superior  Court 
but  that  which  specially  appears  to  be  so ;  and,  on  the 
contrary,  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is 
expressly  so  alleged.  Another  distinction  is  that 
whereas  the  judgment  of  a  superior  Court,  unreversed,  is 
conclusive  as  to  all  relevant  matters  thereby  decided,  the 
judgment  of  an  inferior  Court,  involving  a  question  of 
jurisdiction,  is  not  final.  If  the  decision  be  for  the 
defendant,  there  is  nothing  to  estop  the  plaintiff  from 
suing  over  again  in  a  superior  Court,  and  insisting  that 
the  decision  below  had  turned,  or  might  have  turned, 
upon  jurisdiction.     If  the  decision  were  in  favour  of  the 


(6)  11  CI.  &  Fin.  at  p.  641  ; 
see  also  the  cases  referred  to  by 
Ld.  Cottenham  in  his  judgment, 
at  pp.  647,  et  seq. 

{c)  Mayor^  dhc,  of  London  v. 
Cox,  L.  R.  2  H.  L.  239.  And  see 
the  opinions  of  the  judges  at  p. 
259,  citing  Peacock  v.  BeU,  1  Wm. 
Saund.  pp.  97,  et  seq.  But  even 
courts  of  general  jurisdiction  may 
exceed  their  jurisdiction,  and  in 
such  case  their  decrees,  <S:c.,  will 
be  null  and  void  :  see  the  judg- 
ment of  Jamcd,  L.  J.,  in  Rohimon 


V.  Duleep  Singh,  L.  R.  11  Ch.  D. 
at  p.  813. 

(d )  From  the  above  case  it  ap- 
pears that  the  Mayor's  Court  is  a 
local  and  inferior  court,  subject 
to  the  jurisdiction  of  the  High 
Court.  See,  however,  as  to  appeals 
from  the  Mayor's  Court,  Le 
Blanch  v.  Renter's  Telegraph  Co., 
L.  R.  1  Ex.  D.  (C.A.)  ^0^)  Apple- 
ford  V.  Judkins,  L.  R.  3  C.  P.  D. 
(C.A.)  489  ;  Prt/or  v.  Citi/  Ojflces 
Co.,  L.  R.  10  Q.  B.  D.  (C.A.) 
504. 
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plaintiflf,  it  is  still  not  conclusive,  because  the  rule  that, 
in  inferior  Courts  and  proceedings  by  magistrates,  the 
maxim  omnia  prcesumuntur  rite  esse  acta  does  not  apply 
to  give  jurisdiction,  never  has  been  questioned "  (e). 
And  later  on  in  their  opinions  they  say  (/),  "  So,  in  an 
action  brought  in  a  superior  Court  upon  a  judgment  of 
an  inferior  Court,  it  must  be  again  averred  that  the 
original  cause  of  action  arose  within  the  jurisdiction 
of  the  inferior  Court,  so  that  upon  a  traverse  of 
that  averment  the  question  of  jurisdiction  may  be 
retried." 

The  want  of  jurisdiction  in  an  inferior  Court  may  be 
shown  by  collateral  facts  ((/),  and  in  any  collateral  proceed- 
ings (h).  As  examples  of  judgments  of  Courts  of  inferior 
jurisdiction,  we  will  consider  the  eflFect  of 

(a.)  Judgments  in  County  Courts. 

(fi.)  Decisions  of  Justices. 

(a.)  Judgments  in  the  County  Courts. — A  judgment  of 
the  old  County  Court,  which  was  not  a  court  of  record, 
was  not  conclusive,  but  was  at  any  rate  liable  to  be 
impeached  by  the  subsequent  finding  of  a  jury  at  nisi 
prius^  amounting  to  a  finding  that  the  judgment  had  been 
obtained  by  fraud  (i). 

An  action,  however,  might  be  brought  upon  it,  as 

(<f)  See  per  Holroyd,  J.,  in  R.  ton  v.  Pettis,  3  Levinz,  23. 
V.  All  Saints,  Southampton,  7  B.  (A)  Per  Blackburn,  J.,  in  Bevell' 

k  C.  785  ;  R.  v.  BoUon,  1  Q.  B.  v.  Blake,  L.  R.  8  C.  P.  533,  at  p. 

66  ;  Chew  v.  Holroyd,  8  Ex.  249,  544. 
per  Parke,  B.  (i)  Per  Taunton,  J.,  in  Thomp- 

(/)  L.  R.  2  H.  L.  at  p.  263.  son  v.  Rlackhurst,  I  N.  &  M.  at 

( g)  Per  Patteson,  J.,  in  In  re  p.  273. 
Clarke,  2  Q.  B.  at  p.  635  ;  Frump- 
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explained  by  Parke,  B.,  in  Williams  v.  Joties  {k).  He 
says,  "  The  principle  on  which  this  action  is  founded  is, 
that  where  a  Court  of  competent  jurisdiction  has  ad- 
judicated a  certain  sum  to  be  due  from  one  person  to 
another,  a  legal  obligation  arises  to  pay  that  sura,  on 
which  an  action  of  debt  to  enforce  the  judgment  may  be 
maintained.  It  is  in  this  way  that  the  judgments  of 
foreign  and  colonial  Courts  are  supported  and  enforced, 
and  the  same  rule  applies  to  inferior  Courts  in  this 
country,  and  applies  equally  whether  they  be  courts  of 
record  or  not." 

The  modern  County  Court,  however,  established  by 
Act  of  Parliament,  is  a  court  of  record.  And  its 
judgments  upon  matters  within  its  jurisdiction,  are  con- 
clusive as  judgments  of  a  court  of  record  inter  partes  (I). 

But  the  order  of  a  County  Court  judge,  under  19  &  20 
Vict.  c.  108,  ss.  50  &  51,  for  delivery  up  of  possession 
of  premises  by  the  tenant,  is  not  analogous  to  a  judgment 
in  ejectment,  so  as  to  entitle  the  landlord  to  maintain  a 
subsequent  action  tliereon  for  mesne  profits,  nor  is  it  con- 
clusive as  to  the  landlord's  right  to  possession,  in  a 
subsequent  action  for  mesne  profits,  brought  by  him 
against  the  tenant  (m).  For  the  County  Court  judge  is, 
in  the  exercise  of  this  peculiar  statutory  jurisdiction,  in  a 
similar  position  to  a  magistrate  having  statutable  autho- 
rity to  order  possession  of  premises  to  be  delivered  up  («). 

(k)  13  M.  ik  W.  628,  at  p.  633 ;  W.  R.  62. 

see  also  judgment  of  Alderson,  B.,  (m)  Campbell  v.  Loader j  34  L 

at  p.  634.  J.  Ex.  60. 

(l)  Roviledge  v.  Hidop,  2  E.  <k  (n)  Per  Channell,  B.,  in  Camp- 

R  549  ;  Flitters  v.  Allfrey^  L.  R.  hell  v.  Loader^  ibid, ;  Hodson  v. 

10  C.  P.  29  ;  Clarke  v.  Yorke,  31  Walker,  L.  R.  7  Ex.  55. 
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(fi.)  Decisions  of  Justices. — In  accordance  with  what 
Lord  Brougham  stated  in  Taylor  v.  Clemson  (o)  con- 
cerning Courts  of  limited  jurisdiction,  the  fact  that 
justices  have  jurisdiction  in  a  matter  must  appear 
upon  the  face  of  an  order  made  by  them  (p).  And 
orders  made  by  them  on  matters  outside  their  juris- 
diction, are  of  no  binding  effect.  Thus  an  order  made  by 
magistrates  for  payment  of  rates,  against  a  person  who 
disputed  the  validity  of  the  rates,  being  outside  their 
jurisdiction  was  held  not  to  be  res  judicata^  so  as  to  oust 
the  jurisdiction  of  the  Arches  Court  (q).  But  in  ordinary 
cases  where  the  jurisdiction  of  an  inferior  tribunal,  as 
of  magistrates  at  petty  sessions,  depends  on  some  fact 
into  v^hich  it  is  their  duty  to  enquire  as  essential  to 
their  jurisdiction,  the  determination  of  that  tribunal, 
after  boTid  fide  investigation  as  to  such  fact,  is  con- 
clusive as  to  the  existence  of  jurisdiction,  so  far  as 
that  fact  is  concerned  (r).  And  the  decisions  of 
magistrates  upon  matters  within  their  jurisdiction  may 
be  binding  on  a  civil  Court  (5).  It  has,  however, 
been  held  that  a  refusal  of  a  magistrate  to  make  an 


(o)  11  Cl.  &  Fin.  at  p.  640, 
and  anUf  p.  44. 

{p)  R.  V.  St,  Oeorgey  Blooms- 
bury,  4  E.  &  R  520 ;  Parish  of 
Staverton  v.  Parish  of  Ashburton, 
4  £.  &  E  526. 

{q)  lAnndl  v.  Gxmn^  L.  R.  1 
Adm.  k  Eccles.  363. 

(r)  See  per  Bovill,  C,  J.,  in 
Revell  v.  Blake,  L  R.  7  C.  P.  at 
p.  310,  citing  R,  v.  Bolton,  1   Q. 


B.  66 ;  see  also  £x  parte  Wake, 
L.  R  11  Q.  B.  D.  291. 

(s)  Wright  v.  London  General 
Omnibus  Co.,  L  R  2  Q.  B.  D.  27 1 ; 
Great  Northern  Steamship  Fishing 
Co.  V.  EdgehUl,  L.  R.  1 1  Q.  R  D. 
225  ;  and  see  Wildes  v.  Russell, 
L.  R  1  C.  R  744,  as  to  the  judg- 
ment of  a  court  of  Quarter  Ses- 
sions. 
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order  for  delivery  up  of  property,  under  2  &  3  Vict. 
c.  71,  s.  40,  is  no  bar  to  an  action  by  the  applicant 
in  trover  (t).  But  a  certificate  of  conviction  or  dis- 
missal by  a  magistrate,  in  certain  cases  of  aggravated 
assault,  is  by  statute  a  bar  to  a  subsequent  civil 
action  (u). 

A  conviction  drawn  up  by  a  justice  in  due  form,  and 
remaining  in  force,  is  a  protection  in  any  action  brought 
against  him  for  the  act  so  done  (v).  But  in  order  that 
the  conviction  may  have  this  conclusive  effect,  no  defect 
must  appear  on  the  face  of  it  (x) ;  and  the  justice  must 
have  been  unaware  of  any  defect  of  jurisdiction,  if  any  (y), 
and  he  must  have  been  acting  in  a  judicial  capacity  (z). 
For  example,  by  the  Highway  Act  (5  &  6  Will.  4,  c. 
50,  s.  73),  it  was  enacted  that  if  any  timber,  &c.,  was 
laid  upon  the  highway  so  as  to  be  a  nuisance,  and  was 
not,  after  notice  given,  removed,  the  surveyor,  by  order 
in  writing  from  a  justice,  might  remove  the  same.  A 
justice  having,  under  the  said  Act,  made  an  order  in 
writing  for  the  removal  of  the  plaintiffs  timber,  in  which 
order  it  was  recited  that  the  plaintiffs  timber  was  laid 
upon  the  highway,  and  the  timber  having  accordingly 
been  removed,  it  was  held,  in  an  action  of  trespass  against 
the  justice,  that  the  plaintiff  could  not  give  evidence,  in 


(t)  Dover  V.  ChUd,  L.  R.  1  Ex.  11  &  12  Vict  c  44. 

D.  172.  {x)  BriUain  v.  Kinnatrdy  1  B. 

(u)  24  &  25  Vict.  c.  100,  s.  &  B.    432  ;  In  re  Clarke,  2  Q.  B. 

45 ;    l/olden  v.  King,   46  L.  J.  pp.  633,  634. 

Ex.  75 ;  Mapper  v.  Jhoum,  L,  R.  (y)  See  Mayor,  dr,,  of  London 

1  C.  P.  D.  97.  V.  Cox,  L  R.  2  H.  L.  at  p.  263. 

{v)  Basten  v.  Carew,  3  B.  ck  C.  (z)  Pitt-Taylor  on  Evidence  (7th 

at  p.  652  ;  see  also  Jervis's  Act,  ed.),  vol.  ii.  p.  1397. 

E 
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contradiction  to  the  order,  to  sliow  that  the  locus  in  quo 
was  not  a  highway  (a). 

The  above  rule,  aflfording  protection  to  justices  in 
respect  of  acts  done  in  their  judicial  capacity,  is  only  part 
of  a  general  rule  of  law,  that  a  judicial  officer  cannot  be 
sued  for  an  adjudication  according  to  the  best  of  his  judg- 
ment, upon  a  matter  within  his  jurisdiction,  and  that  a 
matter  so  adjudicated  by  him  cannot  be  put  in  issue 
against  him  (6) ;  and  the  same  rule  has  been  applied  in 
the  case  of  judges  of  courts  martial  (c) ;  coroners  {d) ; 
commissioners  of  courts  of  request  (e) ;  and  also  in  the 
case  of  judicial  acts  performed  without  fraud  (/),  and 
words  spoken  by  a  judge  in  his  judicial  capacity  {g). 
The  rule,  however,  only  applies  if  the  judicial  officer 
has  acted  within  his  jurisdiction,  and  want  of  jurisdiction 
may  be  shown  (/^). 


(a)  Mould  V.  Wtllutms,  5  Q.  B. 
469. 

(6)  Per  Erie,  C.  J.,  in  Kemp  v. 
Nemlle,  31  L.  J.  C.  P.  158. 

(c)  Jeki/ll  V.  Moore,  2  B.  &  P. 
N.  R  341. 

(d)  Garneit  v.  Ferrand,  6  B.  & 
C.  at  p.  625. 

(e)  AldHdge  v.  Ilainea,  2  B.  & 
Ad.  395. 

(/)  Penney  v.  Slade,  5  Bing. 
N.  C.  469. 

(g)  Scott  T.  Stamjield,  L.  R  3 
Ex.  220. 


(h)  Andrews  v.  Marris^  I  Q.  B. 
3.  The  distinction  between  cases 
where  there  is  an  inherent  want 
of  jurisdiction  on  account  of  the 
nature  of  the  complaint,  and 
where  there  is  want  of  jurisdiction 
merely  because  the  facts  do  not 
make  out  the  charge,  is  explained 
in  /?.  V.  Bolton,  1  Q.  B.  66,  and 
Brittfiin  v.  Kinnaird,  1  B.  <fe  B. 
432 ;  see  also  Ld.  Coleridge's 
judgment  in  Udll  v.  i7a/«,  14 
Cox,  64. 


CHAPTER   III. 

DOMESTIC  JUDGMENTS   IN   PERSONAM. 

It  is  laid  down  in  the  Duchess  of  Kingston's  Case  (a) 
tliat  a  record,  ia  order  to  operate  as  an  estoppel  in 
subsequent  proceedings  in  another  court,  must  be  that  of 
a  court  having  eitlier  exclusive  jurisdiction  over  the 
subject-matter  of  the  estoppel,  or  a  jurisdiction  concurrent 
with  that  of  the  Court  in  which  it  is  sought  to  raise  the 
estoppel.  We  propose  to  consider,  in  this  chapter,  the 
effect  of  domestic  judgments  in  personam  or  inter  partes^ 
and,  in  the  following  chapter,  the  effect  of  domestic 
judgments  in  rem. 

As  to  the  parties  to  an  action. — As  regards  judgments 
in  i>ersonam  or  inter  partes^  the  general  rule  is,  that  an 
allegation  upon  record,  upon  which  issue  has  been  once 
taken  and  found,  is,  between  the  parties  taking  it  and 
their  privies  (i),  conclusive  according  to  the  finding 
thereof,  so  as  to  estop  the  parties  from  again  litigating 
that  fact  once  so  tried  and  found  (c). 

In  considering  who  are  the  parties  bound  by  a  judg- 

(a)  Appendix  B,  pp.  410,  ei  seq.  Outram  v.  Moreiooody  3  East,  346 ; 

\h)  Bro.  Estop,  pi.  162  ]  Cary  per  Parke,  R,  in  BoUeau  v.  But- 

V.  Dancy,  2  Cro.  Eliz.  471 ;  Ilnd-  lin,2Ex.  665;  BurrotvsY.  Jemino, 

son  V.  Bobinson,  4  M.  &  S.  475,  at  2  Str.  733,  Appendix  B,  p.  415  ; 

pp.  479,  485.  Flitters  v.  AUfrey,  L.  R.  10  C.  P. 

(c)  Per  Ld.   EUenborougb    in  29. 

E  2 
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ment  in  personam^  the  question  to  be  determined  is,  who 
were  the  real  parties  to  the  suit  (d).  At  all  events,  the 
parties  must  be  substantially  the  same  (e).  And,  in 
order  to  constitute  a  person  a  party  so  that  a  judgment 
may  be  used  against  him,  he  must  have  taken  some  part 
in  the  proceedings,  in  which  the  judgment  was  given  (/). 
But  whenever  a  person  sues,  not  in  his  own  right,  but 
in  the  right  of  another,  he  must,  for  the  purposes  of 
estoppel,  be  deemed  a  stranger  {g). 

And  if  a  man  mistook  his  action  by  bringing  an  action 
as  administrator,  whereas  in  truth  he  was  executor,  he 
was  not  debaiTed,  by  judgment  for  the  defendant  on 
demurrer,  from  bringing  a  fresh  action  as  executor  {h). 

So  also  the  defendants,  in  an  action  brought  by  the 
plaintiff  as  administratrix  generally,  were  not  estopped  by 
the  judgment  in  a  previous  action  brought  against  them 
by  the  plaintiff,  suing  as  administratrix  under  Lord 
Campbell's  Act  (i). 

liord  Coke  classes  privies  under  the  three  heads  of  1. 
Privies  in  blood ;  2.  Privies  in  law ;  and  3.  Privies  by 
estate.  But  as  regards  estoppel,  the  same  doctrine 
applies  to  each  class,  viz.,  that  one  who  claims  through 


(d)  Kinnersley  v.  Orpe,  2  Dougl. 

517. 

(e)  Per  Parke,  B.,  in  Simpson  v. 
PicJcerivg,  1  C.  M.  &  R.  529. 

(/)  Doe  d.  Smith  v.  Wehher,  1 
A.  &E.  119. 

iff)  Vin.  Ab.  Estop,  p.  432, 
citing  Bro.  Estop,  pi.  1 40  ;  Com. 
Dig.  Estop,  p.  195  ;  Metier 8  v. 
Brown,  1  H.  ck  C.  686. 

(Ji)  Bobinson^s  Case,  Co.  Rep., 


vol.  iii.  p.  66 ;  Com.  Dig.  Tit. 
Estop.  (C).  Demurrers  are  now 
abolished,  see  R.  S.  C,  1883,  Order 
XXV.,  rule  1 ;  and  see  as  to  the 
practice  now,  R.  S.  C,  1883, 
Order  XXI.,  rule  5. 

(i)  Leggott  (admiuistratrix)  v. 
G,  N.  B.  Co.,  L.  R.  1  Q.  B.  D. 
599  ;  45  L.  J.  Q.  B.  557.  And 
see  Ferrers  v.  Arderiy  2  Cro.  Eliz. 
p.  668 ;  Co.  Rep.,  vol.  iii.  271. 
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another  is,  to  the  extent  of  his  claim,  subject  to,  and 
able  to  take  advantage  of,  all  estoppels  affecting  the 
person  through  whom  he  claims. 

Thus,  as  an  example  of  the  first  class,  viz.,  privies 
in  blood,  an  heir  is  estopped  by  a  verdict  against  his 
ancestor  through  whom  he  claims  (J).  But  not  if  he 
does  not  claim  under  the  ancestor  (i). 

Again,  as  an  example  of  the  second  class,  viz.,  privies 
in  law,  an  executor  or  administrator  is  bound  by  a 
verdict  against  his  testator  or  intestate  (l).  So  also  a 
verdict  against  a  wife  was  held  to  bind  a  future  hus- 
band (m).  And  a  judgment  of  ouster  against  one 
member  of  a  corporation  is  conclusive  evidence  against 
another  who  derives  title  under  him  {n). 

Further,  as  an  exam2)le  of  the  third  class,  viz.,  privies 
in  estate,  if  several  estates  in  remainder  be  limited  in  a 
deed,  and  one  of  the  remaindermen  obtains  a  verdict  in 
an  action  brought  against  him  for  the  same  land,  that 
verdict  may  be  given  in  evidence  for  the  subsequent 
remainderman  in  an  action  brought  against  him  for  the 
same  land,  though  he  does  not  claim  any  estate  under 
the  first  remainderman,  because  they  all  claim  under 
the   same   deed    (o).      But   there    is   no   such   privity 


(J)  Locke  V.  Norhonne^  3  Mod.  (?»)  OiUram    v.    Morewood,   3 

141 ;  Bell  v.   llarwood,  3  T.  R.  East,   346 ;    and    see   Co.    Litt. 

308;   Com.  Dig.  Tit.   Estop,  p.  353  a. 

194,  notes  r,  «,  and  t  (;i)  B.  v.  Mayor ^  <bc.,  of  York^ 

{k)  Spencer  v.  Williams^  L  II.  5  T.  R.  66  and  72  ;  but  see  R,  v. 

2  P.  &  D.  230.  Grimesy  5  Burr.  2601. 

it)  R.  v.  Hebden,  Buller's  N.  (o)  Pyke   v.    Grouchy    1    Ld, 

P.  231;   Andrew,  388;   2  Str.  Unjmd.   730;    8  Wil.    iii.     On 

1109.  the    same    principle,  a    remain- 
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of  estate  between  a  tenant  for  life  and  a  rever- 
sioner (p ).  So  also  in  a  bill  claiming  tithes,  a  former 
verdict  between  the  parson  and  another  occupier  was 
admitted  as  evidence  on  the  point  "  whether  the  payment 
called  the  tilth-penny  was  paid  and  payable  in  lieu  of 
tithe-hay  "(2). 

The  rule  that  a  record  intei'  partes  binds  parties  and 
privies,  is  subject  to  the  general  limitation  that  no  one 
can  plead  a  record  for  estoppel,  unless  he  himself  may  be 
estopped  by  it  (r).  Thus  it  has  been  laid  down  that  no- 
body can  take  benefit  by  a  verdict,  that  would  not  have 
been  prejudiced  by  it,  had  it  gone  contrary  (s). 

For  an  example,  a  stranger  to  a  record  iiiier  partes 
cannot  take  advantage  of  an  estoppel  arising  there- 
from (t).  Neither,  it  appears,  is  he  bound  by  any 
estoppel  arising  therefrom  {u). 

The  general  rule  is  laid  down  in  the  opinions  of  the 


derman,  after  a  tenant  in  tail,  was 
not  a  competent  witness  for  the 
tenant  in  tail  in  ejectment  for  the 
entailed  property.  Doe  d.  Tef/nham 
V.  Tyler,  6  Bing.  390. 

(p)  Buller's  N.  P.  232  a. 

(q)  Travis  v.  Chaloner,  Gwillim 
on  Tithes,  vol.  iii.  1237.  For 
other  examples  of  privies  by  estate, 
see  Blakevwre  v.  Glamorganshire 
Canal  Co,,  2  C.  M.  &  R.  133  ; 
Uelpsv.  Hereford,  2  B.  &  Ad.  242. 

(?•)  Bro.  Estop,  pi.  15 ;  Rusli- 
worth  V.  Pembroke,  Uardres,  472. 

(s)  Per  Coleridge,  J.,  in  Wenman 
V.  Mackenzie,  5  E.  &  B.  458,  citing 
Gilbert  on  Evidence. 


(t)  Bro.  Estop,  pis.  G4, 223.  The 
i^eason  given  in  the  old  authority, 
why  a  stranger  cannot  take  ad- 
vantage by  estoppel  of  a  record 
upon  verdict,  is,  that  the  verdict 
might  be  reveracd  by  error  or 
attaint,  but  that  the  stranger 
could  not  reverse  it,  see  tbiJ. 

{u)  Vin.  Ab.  Estop,  pp.  444, 
446  ;  Bro.  Estop,  pis.  15,  44, 105, 
169  ;  Co.  Litt.  352  a.  See,  contra, 
the  rule  laid  down  in  Bull  v. 
Wfjatt,  Cro  Car.  338  (cited  in  Vin. 
Ab.  Estop,  p.  442),  to  the  effect 
that  an  estoppel  by  record  binds 
all  strangers  who  would  not  be 
disinherited  by  it. 
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Judges  in  the  Duchess  of  KingstorCs  Case  {x)  as  follows : 
— "  It  is  a  general  rule,  with  certain  exceptions,  that  a 
transaction  between  two  parties  in  judicial  proceedings, 
ought  not  to  bind  a  third.  For  it  would  be  unjust  to 
bind  any  person  who  could  not  be  admitted  to  make  a 
defence,  or  to  examine  witnesses,  or  to  appeal  from  a 
judgment  he  might  think  erroneous :  and  therefore  the 
depositions  of  witnesses  in  another  cause  in  proof  of  a 
fact,  the  verdict  of  a  jury  finding  the  fact,  and  the 
judgment  of  a  court  upon  facts  found,  although  evidence 
against  the  parties  and  all  claiming  under  them,  are  nut 
in  general  to  be  used  to  the  prejudice  of  strangers." 

The  reason  why  an  estoppel  per  rem  judicatam  is 
Ihnited  in  its  effect  to  parties  and  privies,  is  because  it  is 
dependent  upon  the  principle,  *'  Res  inter  alios  acta  alteri 
nocere  non  potest "  (y).  So  too,  it  is  stated  elsewhere,  that 
the  verdict  ought  to  be  between  the  same  parties,  because 
otherwise  a  man  might  be  bound  by  a  decision,  who  had 
not  the  liberty  to  cross-examine :  and  that  nothing  can  be 
more  contrary  to  natural  justice,  than  that  a  man  should 
be  injured  by  a  determination,  that  he,  or  those  under 
whom  he  claims,  were  not  at  liberty  to  controvert  (2;). 

A  distinction  was  formerly  drawn  between  the  effect 
by  way  of  estoppel  upon  third  parties  of  a  record  in  a 
real,  and  in  a  personal  action  (a).     Thus,  if  A.  brought 

(x)  20  St.  Tr.  pp.  355—651  ;  McClel.  k  Y.  at  p.  169. 
2  Smith's  L.  C.  (8th  ed.),  p.  784  (y)  R.  v.  AmhergaU  (Lc  Ry,  Co., 

etseq. ;  1  Leach,  C.  C.  146.    And  1  E.  «k  B.  372  ;  and  per  Ld.  Sel- 

see  also  the  rule  as  to  the  admissi-  borne  in  R,  v.  Ilutchins,  L.  R  6  Q. 

bility  of  depositions,  &c.,  in  other  B.  D.  300. 
actions,  as  laid  down  per  Hullock,  (z)  Buller's  N.  P.  p.  233. 

B.f  in  AtU/me^'Generaly.Davisonf         (a)  And  see,  as  to  records  ia 
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a  real  action  against  B.,  and  an  issue  was  found  against 
A.,  this  would  estop  A.  and  C,  in  a  subsequent  action 
by  them  against  B.,  from  raising  the  same  issue.  But  it 
would  have  been  otherwise  in  an  action  of  trespass  (i). 

A  record  in  an  action  between  A.  and  B.  is  no  estoppel 
in  an  action  between  A.  and  C.  (c),  unless,  in  the 
former  action,  issue  was  joined  upon  the  title  to  the 
property  in  question  in  the  action,  and  judgment  was 
given  thereon  (d) ;  and  unless  B.  and  C.  are  joint  wrong- 
doers (</rf).  But  a  judgment  in  an  action  against  two 
persons  who  had  borrowed  money  from  the  plaintiffs 
(though  the  judgment  was  unsatisfied)  was  held  to 
constitute  a  bar  to  another  action  brought  by  the  same 
plaintiffs  against  a  third  person,  who  was  aft;erwards 
discovered  to  have  been  really  interested  as  a  partner 
with  the  two  debtors  in  the  business,  for  tlie  purposes  of 
which  the  money  had  been  borrowed  (e). 

But  tlie  record  in  an  action  between  A.  and  B.  would  be 
admissible  in  evidence  in  an  action  between  A.  and  C.  (/), 


which  the  freehold  comes  iu 
debate,  Bro.  Eatop.  pi.  15;  and 
comnieuts  thereou  in  Outram  v, 
Jforetcood,  3  East,  346. 

(/»)  Incledon  v.  Bnrgess^  Com- 
berbach,  Rep.  166;  1  Shower,  27. 
For  a  discussion  of  the  differences 
between  judgments  in  real  and 
personal  actions,  see  Ferra^B  Ca^e, 
Co.  Rep.  vol.  iii.  p.  271 ;  and  per 
Ld.  Ellenborough  in  Outram  v. 
Morewood^  3  East,  346. 

(c)  Kinnersley  v.  Ory^,  2  Dougl. 
517;  OiUram  v.  Mortioood,  3  East, 
34C ;  Hudson  v.  Robinson^  4  M. 


«k  S.  475.  But  see  In  re  Dcfriesy 
Nordon  v.  Levy,  48  L.  T.  703. 

{d)  FeiTtr's  Case,  2  Cro.  Eliz. 
668. 

(dd)  In  which  cose  there  is  an 
estoppel  even  if  the  judgment  is 
unsatisfied,  Brimmead  v.  IlatTt- 
son,  L  R.  7  C.  P.  547. 

(e)  Kendall  v.  Uamilion,  L.  R. 
4  App.  Cas.  504.  But,  as  to 
unsatisfied  judgments,  cf.  Ber- 
vwndsey  (  Vestrt/)  v.  Bainsey,  L.  R. 
6  C.  P.  247. 

(/)  Blakemore  v.  Olamorgan- 
ihire  Canal  Co.,  2  C.  M.  &  R.  133 ; 
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and  a  record  of  proceedings  between  A.  and  B.  may 
be  pleaded  as  res  judicata  in  bar  to  a  second  action 
brought  by  A.  on  the  same  cause  of  action,  against  a 
person  having  privity  with  B.  (g).  And  where  the 
parties  are  numerous  a  judgment  against  a  few  selected 
representatives  may  bind  the  rest  (h). 

So  also  a  record  in  an  jictiou  in  which  A.  was  plaintiff 
and  B.  and  C.  joint  defendants  is  not  strictly  speaking  a 
legal  estoppel  in  a  subsequent  action  in  which  A.  is 
plaintiif  and  B.  defendant  (2),  but,  if  given  in  evidence, 
it  is  conclusive  as  to  the  rights  of  the  parties  (^J).  How- 
ever, a  judgment  in  an  action  against  A.,  B.,  C,  &c.,  sued 
as  joint  debtors,  in  favour  of  any  one  of  them,  is  no  bar 
to  a  subsequent  action  against  the  others  in  respect  of 
the  same  claim,  if  it  does  not  appear  that  the  judgment 
in  the  earlier  action  was  obtained  on  a  gi'ound  which 
discharged  all  the  alleged  debtors  (k). 

As  to  the  suhject-matter  of  the  action. — In  order  that  a 
record  inter  partes  may  operate  by  way  of  estoppel  in  a 
subsequent  action,  the  cause  of  action  must  be  the  same. 
I.e.,  there  must  be  a  substantial  identity  (I).  For  instance, 
a  judgment  for  the  plaintiff  in  an  action  of  replevin  was  a 
bar  to  a  subsequent  action  for  special  damage  to  the  goods 


Parkei'  v.  Lewis ^  L.  R.  8  Cb.  App. 
1035. 

{g)  Stnttt  V.  Bovififfdon,  5  Esp. 
59  ;  Lockytr  v.  FeiTyman,  L.  R.  2 
App.  Cas.  519. 

(A)  Commissioners  of  Sewers  iLc. 
V.  OellaUy,  L  R.  3  Ch.  D.  610. 

(t)  CiUlow  V.  Jenkinson,  20  L. 
J.  Ex.  321. 


(J)  See  per  Ld.  EUenboroiigh 
in  StnUt  V.  Bovingdon^  5  Esp.  59 ; 
and  BlaJcemore  v.  GlamorganMre 
Canal  Co.,  2  C.  M.  &  R,  133. 

(k)  Phillips  V.  Ward,  33  L.  J. 
Ex.  7.  Cf.  Buckland  v.  Johnson, 
15  C.  B.  U^. 

(J)  Plummer  v.  Woodburne,  i 
B.  &  C.  636. 
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replevied,  as  the  special  damage  might  have  been  recovered 
in  the  action  of  replevin.  But  it  was  no  bar  to  a  subsequent 
action  for  trespass  to  the  land  on  which  the  goods  were  (in). 

So  where,  in  an  action  at  common  law,  tlie  plaintift' 
declared  on  a  promissory  note  and  also  for  goods  sold 
and  delivered,  but,  upon  executing  a  writ  of  inquiry  after 
judgment  by  default,  he  gave  no  evidence  on  the  count 
for  goods  sold  and  delivered,  and  took  his  damages  for 
the  amount  of  the  promissory  note  only,  it  was  held  that 
the  judgment  was  no  bar  to  the  plaintiff  recovering,  in  a 
subsequent  action,  for  the  goods  sold  (n). 

So,  also,  the  decree  of  dismissal  of  a  bill  in  equity  was 
no  bar  to  a  new  suit  in  equity,  asking  the  same  relief,  but 
stating  a  different  case  and  giving  rise  to  a  different 
equity.  For  example,  H.  filed  a  bill  in  equity,  in  the 
Supreme  Court  of  Sydney,  claiming  to  be  admitted  as  a 
shareholder  in  respect  of  certain  shares,  and  the  Court, 
after  hearing  the  case  on  the  merits,  dismissed  the  bill. 
H.  subsequently  filed  a  bill  in  the  English  Court  of 
Chancery  for  the  same  purpose.  But,  on  the  ground 
that  the  allegations  in  the  former  suit  were  different  from 
those  in  the  latter,  the  decision  at  Sydney  was  held  not 
to  be  conclusive  against  the  plaintiff  in  the  latter  suit  (o). 


(jn)  Gibbs  V.  Cruiksliank,  L.  R. 
8  C.  P.  454. 

(n)  Seddm  v.  Tutop,  6  T.  R. 
607.  The  judgment  in  the  former 
action  was,  however,  held  to  be 
jmnuifarie^  though  not  conchisive, 
evidence  that  the  demand  had 
been  inquired  into  :  see  the  judg- 
ment of  Grose,  J.,  and  cf.  Hadley 


V.  Greeny  2  C.  <&;  J.  374  ;  and  Davis 
V.  Hedges,  L.  R.  6  Q.  B.  687. 

(o)  See  per  Ld.  Westbury  in 
Hunter  v.  Stetcart,  31  L.  J.  Ch. 
N.  S.  346,  reversing  Wood,  V.-C. 
And  as  to  the  refusal  of  a  former 
motion,  see  In  re  Anglo-French^ 
Ic  Socy.,  L,  R.  14  CK  D.  533. 
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Moreover,  the  mere  allegation,  in  a  bill  for  relief  in 
Chancery,  of  matters  which  were  not  and  could  not  be 
the  subject  of  a  decree  in  the  suit,  was  no  bar  to  a  new 
suit  founded  upon  such  matters,  subsequent  to  the 
decree  (p). 

And,  in  the  same  way,  a  judgment  in  ijersonam  in  an 
Admiralty  case  is  no  bar  to  a  subsequent  action  in  rem  (q). 

But  the  mere  fact  that  the  form  of  action  was  not  the 
same,  did  not  under  the  old  system  prevent  a  judgment 
in  one  action  operating  as  a  bar  to  another  (r).  Thus  a 
judgment  in  trover  might  operate  as  a  bar  to  an  action 
fur  money  had  and  received  (s) ;  and,  if  the  declaration 
were  framed  in  such  a  manner  that  the  causes  of  action 
might  be  the  same,  it  was  incumbent  on  the  party 
bringing  the  action  to  show  that  they  were  not  {t). 

And  where  the  demand  for  which  the  second  action 
was  brought  existed  prior  to  the  first  action,  it  would 
seem  that  it  is  incumbent  on  the  plaintiff  in  the  second 
action  to  show  that  such  demand  was  not  inquired  into 
in  the  first  action  {u). 


(j))  Bainhi(l(je  v.  Badiltley^  2 
Phil.  705 ;  Toulmin  v.  Copland^ 
'1  Phil.  711. 

(7)  Nelson  V.  Conchy  15  C.  B. 
N.  S.  99  ;  Tfie  Bengal,  Swabey  a 
Adm.  468 ;  Tlie  John  <6  Mary^ 
Swabey  3  Adm.  471  ;  The  Sylph, 
L.  R  2  Adm.  24. 

(r)  €le\^  V.  Poivell,  1  Moo.  k 
Rob.  228  ;  Slade's  Case,  Co.  Hep. 
voL  ii.  p  501. 

(«)  Biickland  v.  Johnson,  23  L. 
J.  C.  P.  204 ;  Few  v.  Backfmise, 


8  A.  «k  E.  789  ;  Palnur  v.  Temple, 

9  A.  t!b  E.  508  j  Bi-istoioe  v.  Fair- 
clongh,  1  M.  &  G.  142. 

{t)  Sec  the  judgment  of  Ab- 
bott, C.  J.,  iu  Ld.  Bagot  v.  Wil- 
liains,  3  B.  &  C.  235. 

(u)  See,  in  the  case  of  a  refer- 
ence to  arbitration,  JRavee  v.  Far- 
m^r,  4  T.  R.  146  ;  and  Golightly 
V.  Jellicoe,  note  ibid.  See  also 
Smith  V.  Johnson,  16  East,  213  ; 
and  Dunn  v.  Murray,  9  B.  tS:  C. 
780. 
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And  where  the  cause  of  action  is  the  same,  and  the 
*  plaintiff  has  had  an  opportunity  in  the  former  action  of 
recovering,  and  but  for  his  own  fault  might  have 
recovered  that  which  he  seeks  to  recover  in  the  second 
one,  the  former  judgment  is  a  bar  to  the  second  action, 
even  though  the  claim  in  the  second  action  is  for  a  very 
much  larger  amount  (x). 

Thus  where  plaintiff  sued  in  an  action  of  assumpsit  for 
money  had  and  received,  and  defendant  pleaded  a  judg- 
ment recovered  by  default,  for  £4000,  in  an  inferior  court 
for  the  same  causes  of  action,  and  plaintiff  replied  that 
tlie  causes  of  action  were  not  the  same  ;  and  at  the  trial 
it  appeared  that  defendant  had  received  on  account,  from 
plaintiff,  and  as  his  steward,  sums  of  money  at  different 
times;. and  that,  on  the  investigation  of  the  accounts, 
plaintiff  found  that  there  was  due  to  him  a  much  larger 
sum  than  that  for  which  he  had  declared  in  the  inferior 
court;  but  that  he  had  proceeded  for  the  smaller  sum 
under  the  belief  that  defendant  had  no  available  property 
beyond  that  amount,  it  was  held,  that  all  the  sums 
which  plaintiff  knew  that  defendant  had  received  at  the 
time  when  he  commenced  the  action  in  the  inferior  court, 
were  to  be  considered  as  causes  of  action  in  respect  of 
which  he  had  declared  and  recovered  judgment  (y). 

And  again,  where  plaintiff  brought  an  action  in  the 
county  court  for  damage  to  his  cab  through  defendant's 
negligence,  and  having  recovered  the  amount  claimed 

(x)  See  the  remarks  of  Willcs,  also  Tlie  Pltospluite  Sewage  Co.  v. 

J.,  in  Nehmi  v.  Conchy  15  C.  R  Jfolleson,  L.  R  4  App.  Cos,  801. 
N.  S.  99,  at  p.  108;  md  Barber         (y)  Ld.  Bagot  v.  WilliaiM,  3 

V.  Lamb,  8  C.  B.  N.  S.  95  ;  see  B.  &  C.  235. 


DOMESTIC   JUDGMENTS   IN   PERSONAM.  61 

(£4  35.  Oc?.),  brought  an  action  in  the  Divisional  Court 
against  defendant,  claiming  damages  for  personal  injury 
sustained  by  plaintiff  through  the  same  negligence,  and 
the  jury  found  for  the  plaintiff  with  £350  damages,  it 
was  held  that,  inasmuch  as  the  damages  for  personal 
injuries  might  have  been  claimed  in  the  first  action,  the 
judgment  recovered  in  it  was  a  bar  to  subsequent  pro- 
ceedings (z). 

Ho  we  ver,  facts  "  noviter  peracta  et  ad  notitiam  perventa,'' 
may  be  introduced  in  a  subsequent  action,  even  where 
matter  which  might  have  been  known  by  reasonable  dili- 
gence on  the  former  occasion  could  not  be  so  introduced  (a). 

And  the  distinction  should  be  borne  in  mind  between 
a  continuing  cause  of  action  and  fresh  damages  arising 
out  of  the  same  cause  of  action.  Thus,  in  an  action  on 
the  case  for  erecting  a  nuisance,  defendant  pleaded  a 
prior  action  for  erecting  the  same  nuisance  and  a  recovery 
thereon,  and  plaintiff  demurred,  but  judgment  was  given 
for  defendant,  for  plaintiff  might  have  had  an  action  for  a 
continuance  of  the  same  nuisance,  but  not  a  new  action 
for  the  same  nuisance  (6).  On  the  same  principle  new 
consequential  damages  do  not  give  a  fresh  right  of  action 
for  assault,  after  a  former  recovery  had  (c). 

The  general  principle  upon  which  the  plea  oi  res  judi- 
cata depends,  and  also  the  rule  by  which  it  may  be 
determined  whether  the  cause  of  action  is  the  same  or 


{z)  Jirunsden  v.  Humphrey,  L.  Clarice  v.  Yorkfy  52  L.  J.  Ch.  32. 

R  11  Q.  B.  D.  712.  (c)  Fetter  v  Beale,  I  Salk.  11. 

(a)  See  per  Willes,  J.^  in  Stevens  But  a  summary  orde»  is  no  bar  as 
V.  Tillett,  L.  R.  6  C.  P.  147.  to  fresh  causes  of  complaint;  Cutler 

(b)  Joknsony,  Lang,  1  Salk.  10  j  v.  Turner ,  L.  R.  9  Q.  ^.  502. 
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not,  lias  been  well  stated,  as  follows  : — "  You  shall  not 
bring  the  same  cause  of  action  twice  to  a  final  determina- 
tion. '  Nemo  debet  bis  vexari ' ;  upon  this  we  found  our 
judgment ;  and  what  is  meant  by  the  same  cause  of 
action  is  where  the  same  evidence  will  support  both  the 
actions  (c?),  although  the  actions  may  happen  to  be 
grounded  on  different  writs.  This  is  the  test  to  know 
whether  a  final  determination  in  a  former  action  is  a  bar 
or  not  to  a  subsequent  action,  and  it  runs  through  all  the 
cases  in  the  books,  both  in  real  and  personal  actions.  It 
was  resolved  in  Ferrer's  Case  {e)  that  when  one  is  barred 
in  any  action,  real  or  personal,  by  judgment  upon 
demurrer,  confession,  verdict,  &c.,  he  is  barred  as  to 
that  or  the  like  action,  of  the  like  nature,  for  the 
same  thing  for  ever  ;  for  '  expedit  reipublicse  ut  sit  finis 

litium'^X/)- 

Thus,  where  a  suit  for  declarator  of  marriage  was 

brought  against  a  lady  in  Scotland,  and  after  trial  was 
dismissed,  and  it  appeared  that  the  pursuer  had  at  the 
time  of  the  hearing  all  the  facts  within  his  knowledge,  and 
had  the  power  to  raise  them,  it  was  held  that  he  was 
barred  from  instituting,  upwards  of  thirty  years  after- 
wards, a  second  suit  for  declarator  of  the  marriage 
against  the  lady's  trustees,  after  her  death,  although  it 
was  urged  in  the  second  suit,  that  the  decree  in  the 
former  suit  had  been  obtained  through  fraud  and  by  false 

{d)  See  also  Ld.  Westbury's  32  L.  J.  Ch.  249. 
judgment  in  Hunter  v.  Stavart,         (e)  2  Cro.  .Eliz.  6G8. 
31  L.  J.  Ch.  N.  S.  346,  and  V.-C.  (/)  IlUchin  v.  CamjMf,  2  Sir 

Wood's  reraarka  thereon  in  Sim}}'  W.  BL  827. 
son  v.  Foi/o,  29  L.  J.  Ch.  657 ; 
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evidence  (</) .  "The  object  of  the  rule  of  res  judicata^'' 
said  Lord  Blackburn,  "  is  always  put  upon  two  grounds  ; 
the  one  public  policy,  that  it  is  in  the  interest  of  the 
State  that  there  should  be  an  end  of  litigation,  and  the 
other  the  hardship  on  the  individual  that  he  should  be 
vexed  twice  for  the  same  cause."  Again,  Lord  Penzance, 
in  his  judgment  in  another  case,  says,  "  When  that  which 
was  originally  only  a  right  of  action  has  been  advanced 
into  a  judgment  of  a  court  of  record,  the  judgment  is  a 
bar  to  an  action  brought  on  the  original  cause  of  action. 
The  reasons  for  this  result  are  given  by  Baron  Parke  in 
King  v.  Eoare{h).  lie  says:  'The  judgment  is  a  bar 
to  the  original  cause  of  action,  because  it  is  thereby 
reduced  to  a  certainty,  and  the  object  of  the  suit  attained 
so  far  as  it  can  be  at  that  stage  ;  and  it  would  be  useless 
and  vexatious  to  subject  the  defendant  to  another  suit  for 
the  purpose  of  attaining  the  same  result.  Hence  the  legal 
maxim,  "  Transit  in  rem  judicatam  " ;  the  cause  of  action  is 
changed  into  matter  of  record,  which  is  of  a  higher  nature, 
and  the  inferior  remedy  is  merged  in  the  higher '  "  (e ). 

The  plea  of  res  judicata  applies,  except  in  special  cases, 
not  only  to'  points  upon  which  the  Court  was  actually 
required  by  the  parties  to  form  an  opinion  and  pronounce 
judgment,  but  to  every  point  which  properly  belonged  to 
the  subject  of  litigation,  and  which  the  parties,  exercising 
reasonable  diligence,  might  have  brought  forward  at  the 
time  {k). 

(g)  Lockyer  v.  Ferryman^  L.  R.  son  v.  Conchy  15  C.  B.  N.  S.  99 ; 

2  App.  Cas.  519.  and  per  Eyre,  C.  J.,  in  Philips  v. 

{h)  13  M.  <fc  W.  494,  at  p.  504.  Hunter,  2  H.  Bl.  414. 

(i)  Kendall  v.  Hamilton^  L.  K.  (h)  Per  Lord  Kenyon,  C.  J.,  in 

4  App.  Cas.  504,  at  p.  526  ;  Nel-  Greathead  v.   Bromley,   7   T.    R. 
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The  elements  which,  in  a  civil  case,  are,  generally 
speaking,  necessary  to  establish  the  plea  of  res  judi- 
cata^ are  thus  explained  in  the  judgment  of  Lord 
O'Hagan  in  a  recent  case  (/).  First,  every  oppor- 
tunity must  have  been  given  to  all  the  parties  to 
make  their  respective  cases.  Secondly,  a  tribunal  .per- 
fectly competent  to  decide  the  issues  raised  between 
the  parties.  Thirdly,  distinct  issues,  or  a  distinct  issue, 
raised  between  the  parties,  before  the  said  tribunal. 
Fourthly,  a  valid  and  final  adjudication  upon  the  said 
issues,  or  issue,  so  raised.  Fifthly,  a  deliberate  acting 
upon  the  said  adjudication,  as  between  all  the  parties 
interested.  And  therefore  the  English  Courts  are  re- 
luctant to  interfere  with  the  decision  of  a  competent 
Court  which  had,  or  might  have  had,  but  for  the  fault 
of  one  of  the  parties  to  the  cause,  all  the  materials 
before  it  to  come  to  a  right  conclusion.  This  is  illus- 
trated by  the  following  case  {m).  For  the  purpose  of 
having  a  contract  of  sale  of  a  concession  set  aside  on  the 
ground  of  fraud  and  repayment  of  the  purchase  money. 


455  ;  and  per  Wigrani,  V.-C,  in 
Uendei^son  v.  Henderson^  3  Hare, 
115;  cited  with  approval  by 
Wood,  V.-C,  in  Simpson  v.  Fogo^ 
29  L.  J.  Ch.  657  ;  32  L.  J.  Ch. 
249.  See  also  In  re  May^  L.  R. 
25  Ch.  D.  231.  As  to  the  juris- 
diction of  a  judge  to  re-hear  an 
order  under  the  Judicature  Act, 
1873,  see  In  re  St  Nazaire  Co,, 
L.  R.  12  Ch.  D.  88.  But  as  to 
matters  which  might  have  been 
pleaded    by   way    of   set-oflf   or 


counter-claim  in  the  first  action, 
sec  Ilindley  v.  Uaslem,  L.  R.  3  Q. 
B.  D.  481. 

(/)  Dundas  v.  Waddell,  L.  R.  5 
App.  Cas.  249,  at  p.  269;  see 
also  per  Willes,  J.,  in  Langmead 
V.  Maple,  18  C.  B.  N.  S.  255,  270  ; 
and  NaiioiKd  Bolivian  <0c,  Co, 
V.  Wilson,  L.  R.  5  App.  Cas.  176, 

(m)  PlwBphate  Sewage  Co., 
(Lim,)  V.  Molleson,  L.  R.  4  App. 
Cas.  801. 
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a  company  filed  a  bill  in  the  English  Court  of  Chancery, 
At  the  same  time  they  lodged  a  claim  in  Scotland  to  be 
ranked  as  creditors  for  the  amount  of  the  said  purchase- 
money,  upon  the  estates  of  a  firm  carrying  on  business  in 
Edinburgh  and  London,  which  had  been  sequestrated  in 
Scotland.  In  the  claim,  the  company  described  the  debt 
as  owing  under  the  circumstances  set  out  at  length  in  the 
bill  in  chancery,  "produced  and  held  as  repeated  brevitatis 
causd."  The  trustee  having  rejected  the  claim,  a  con- 
descendence and  proof  was  ordered  in  Scotland.  The 
proof  was  then  adduced.  The  Court  of  Session  and 
ultimately  the  House  of  Lords,  held  that  the  claimants 
were  not  entitled  to  the  debt  claimed  against  the  seques- 
trated estates  ;  and  refused  to  sist  the  proceedings  in  the 
sequestration,  pending  the  issue  of  the  chancery  suit  (71). 
The  bill  in  chancery,  to  which  the  trustee  was  a  party, 
as  filed  alleged  certain  indicia  of  fraud:  afterwards 
additional  evidence  of  fraud  was  discovered,  in  time  to 
have  it  inserted,  by  way  of  amendment,  in  the  bill,  and 
before  the  proof  above  alluded  to  had  been  adduced  (0). 
The  bill  was  then  amended,  and  a  decree  was  made  by 
the  Vice-Chancel  lor  (afiirmed  by  the  Court  of  Appeal), 
rescinding  the  contract  and  ordering  repayment  of  the 
said  purchase-money ;  and  a  declaration  was  added 
that  the  plaintiff  company  should  be  at  liberty  to  prove 
in  the  sequestration  suit  in  Scotland  for  the  amount 
of  the  said  purchase-money  (p ).  The  company  then 
lodged  another  claim    with    the    trustee  in   Scotland. 

(n)  L.  R.  I  App.  Gas.  780.  ceedings  on  the  proof. 

(0)  But  this  additional  evideiice         (p)  L.  R.  5  Ch.  D.  394. 
was  not  made  use  of  in  the  x^^'o- 
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Again  he  rejected  the  claim,  and  again  a  condescend- 
ence was  made  up.  The  company  this  time  put  their 
claim  upon  the  allegations  contained  in  the  amended 
bill.  The  trustee  relied  on  the  plea  of  res  judicata. 
Held  that  the  plea  of  res  judicata  prevailed  because 
(1),  the  new  allegations  of  fraud  in  the  amended  bill  did 
not  constitute  a  new  medium  concludendi^  and  (2), 
because  the  alleged  facts  were  within  the  knowledge  of 
the  claimants  before  the  proof  was  adduced  in  the  former 
action,  and  might  have  been  inserted,  by  way  of  amend- 
ment, in  their  closed  record  in  Scotland.  Lord  Cairns  in 
his  judgment  says  {q) :  "  As  I  understand  the  law  with 
regard  to  res  judicata^  it  is  not  the  case,  and  it  would  be 
intolerable  if  it  were  the  case,  that  a  party  who  has  been 
unsuccessful  in  a  litigation  can  be  allowed  to  reopen  that 
litigation  merely  by  saying  that  since  the  former  litigation 
there  is  another  fact  going  exactly  in  the  same  direction 
with  the  facts  stated  before,  leading  up  to  the  same 
relief  which  I  asked  for  before,  but  it  being  in  addition 
to  the  facts  I  have  mentioned,  it  ought  now  to  be  allowed 
to  be  the  foundation  of  a  new  litigation,  and  I  should  be 
allowed  to  commence  a  new  litigation  merely  upon  the 
allegation  of  this  additional  fact.  My  Lords,  the  only 
way  in  which  that  could  possibly  be  admitted  would  be 
if  the  litigant  were  prepared  to  say,  I  will  shew  you  that 
this  is  a  fact  which  entirely  changes  the  aspect  of  the 
case,  and  I  will  shew  you  further  that  it  was  not,  and 
could  not  by  reasonable  diligence  have  been  ascertained 
by  me  before  "  (r). 

{q)  L.  R  4  App.  Cas.  at  p.  814.     the  courts  below.   Court  Sessions 
(r)  See  also  the  judgments  io      Cases,  4th  series,  vol.  v.,  p.  1125. 
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The  question  how  far  a  judgment  is  conclusive  as 
regards  matters  incidentally  determined  by  it  or  col- 
lateral to  it,  arose  in  the  case  of  Barrs  v.  Jackson  (5), 
where  Knight-Bruce,  V.-C,  in  a  learned  and  exhaustive 
judgment,  in  which  he  cited  at  length  several  important 
passages  from  the  civilians,  decided  that  such  matters 
can  be  investigated  afresh  in  a  suit  brought  for  any  other 
purposes. 

The  Vice-Chancellor,  in  his  judgment  in  the  above  case, 
lays  down  the  following  important  restriction  upon  the 
general  rule  against  reagitating  matters  which  have  been 
once  adjudicated  upon.  He  says  :  "  It  is,  I  think,  to  be 
collected,  that  the  rule  against  reagitating  matter  ad- 
judicated is  subject  generally  to  this  restriction,  that  how- 
ever essential  the  establishment  of  particular  facts  may 
be  to  the  soundness  of  a  judicial  decision,  however  it  may 
proceed  on  them  as  established,  and  however  binding 
and  conclusive  the  decision  may,  as  to  its  immediate  and 
direct  object,  be,  those  facts  are  not  all  necessarily  estab- 
lished conclusively  between  the  parties,  and  that  either 
may  again  litigate  them  for  any  other  purpose  as  to 
which  they  may  come  in  question,  provided  the  imme- 
diate subject  of  the  decision  be  not  attempted  to  be 
withdrawn  from  its  operation,  so  as  to  defeat  its  direct 

object ''(0. 


{$)  1  Y.  &  C.  C.  C.  585. 
Although  the  judgment  of  Knight- 
Bruce,  V.-C,  was  reversed  on 
appeal,  on  the  authority  of  Bcyu- 
cJiier  v.  Taylor,  4  Bro.  P.  C.  708, 
the  main  principles  laid  down  by 
him    were    left  untouched,   and 


have  ever  since  been  recognized 
and  acted  upon.  See  also  Lord 
Westbury's  judgment  in  Huntei^ 
V.  StewaH,  31  L.  J.  N.  S.  Ch.  346. 
(t)  See  also  Hclb$  v.  Henning, 
17  C.  B.  N.  S.  826;  and  Lord 
Selbome's    judgment    in  E.   y. 

F  2 
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Thus  a  judgment  in  Divorce  is  not  evidence  of  matter 
to  be  inferred  from  the  judgment.  For  instance,  in 
an  action  for  necessaries  supplied  to  defendant's  wife, 
(who  was  living  apart  from  him),  the  separation  was 
alleged  to  be  on  account  of  the  cruelty  and  desertion  of 
her  husband  (defendant).  Defendant  produced  in  evidence 
a  sentence  of  the  Consistorial  Court  of  the  Diocese  of 
Cork  and  Ross,  dismissing  a  suit  of  separation,  from  bed 
and  board,  instituted  by  the  wife  against  him  on  the 
ground  of  cruelty  and  for  alimony.  This  was  held  to  be 
evidence  but  not  conclusive  evidence  on  the  point  whether 
the  wife's  separation  was  caused  by  the  husband's  mis- 
conduct or  not,  and  as  to  the  amount  of  damages,  if  any, 
to  be  given.  But  it  would  seem  that  it  was  not  evidence 
at  all  on  the  point  whether  the  wife  was  entitled  to 
alimony  or  not,  as  the  decree  merely  decided  that  she 
was  not  entitled  to  a  divorce  for  cruelt}'',  and  the  question 
of  alimony  would  be  a  mere  matter  of  inference  from  the 
decree  (it).  But  a  decree,  in  a  husband's  suit  for  disso- 
lution of  marriage,  dismissing  his  petition  on  the  gi'ound 
of  his  adultery,  has  been  held  to  be  conclusive  evidence 
against  him,  in  a  subsequent  suit  by  him  for  dissolution 


IlutcUm,  L.  R  6  Q.  B.  D.  300 ; 
see  also  the  judgment  of  Brett, 
L.  J.,  ill  AboiUoffY,  Ojypenlieimer, 
L.  R.  10  Q.  B.  D.  295,  at  p.  307, 
who  says,  "  I  think  it  true  to  say 
that  the  judgment  of  Knight- 
Bruce,  V.-C,  in  Barrs  v.  Jachon, 
does  show  that  the  mere  fact  of 
evidence  having  been  brought  for- 
ward to  substantiate  or  defeat  one 


issue,  does  not  prevent  a  party 
from  bringing  forward  the  same 
evidence  in  a  subsequent  action 
between  the  same  parties,  either 
to  maintain  or  to  defend  other 
issues  therein  raised." 

(m)  Day  V.  Spread,  1  Jebb  <fe 
Bourke's  Rep.  163 ;  and  Appendix 
B,  p.  421. 
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of  marriage,  although  brought  against  other  co-respon- 
dents (i?). 

The  following  distinction  was  also  laid  down  in  the  opi- 
nions of  the  judges  in  the  Duchess  of  Kingston  s  Case(x)^ 
between  the  judgments  of  courts  having  concurrent  and 
of  those  having  exclusive  jurisdiction,  over  matters  in 
dispute.  "From  the  cases  as  to  judgments  being  given  in 
evidence  in  civil  suits,  two  deductions  seem  to  follow  as 
generally  true.  First,  that  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point,  is,  as  a 
plea,  a  bar,  or  as  evidence  conclusive,  between  the  same 
parties,  upon  the  same  matter,  directly  in  question  in 
another  court.  Secondly,  that  the  judgment  of  a  court 
of  exclusive  jurisdiction,  directly  upon  the  point,  is,  in 
like  manner,  conclusive  upon  the  same  matter,  between 
the  same  parties,  coming  incidentally  in  question  in 
another  court,  for  a  different  purpose.  But  neither  the 
judgment  of  a  court  of  concun'ent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction ;  nor  of  any 
matter  incidentally  cognizable,  nor  of  any  matter  to  be 
inferred  {xx)  by  argument  from  the  judgment." 

The  following  comments  are  made  upon  this  in 
Phillipps  on  Evidence  (y).  "It  is  only  upon  a  matter 
directly  in  question  that  the  judgment  of  a  court  of 
concurrent  jurisdiction  is  conclusive  :   while   the  judg- 

(v)  Conradi  v.  Conradi,  L.  R  {xx)  As  to  the  conclusiveness 

1  P.  &  D.  514.  of  judgments  with  respect  to  the 

(x)  20  St.   Trials,  pp.    355 —  grounds  of  the  decision,  see  Bank 

661 ;  2  Smith's  L.  C.  (8th  edit),  of  Hindustan  &c.,  In  re  Alison's 

p.  784  €t  sfq,  ;  and  1  Leach  C.  C.  Case,  L.  R.  9  Ch.  App.  1. 

146.  (y)  See  PhilL  Ev.,  vol.  11.  p.  5. 
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ment  of  a  court  of  exclusive  jurisdiction  is  conclusive, 
not  only  when  the  matter  comes  in  question  directly, 
but  also  when  it  comes  incidentally  in  question.  This 
difference  in  the  effect  of  the  judgments  arises  from 
the  difference  in  the  constitution  of  the  courts  which 
pronounce  them.  When  a  matter,  over  which  some 
other  court  is  allowed  to  have  exclusive  jurisdiction, 
comes  in  question,  whether  directly  or  incidentally,  and 
the  judgment  of  such  a  court  is  offered  in  evidence  as 
proof  of  the  matter,  it  must  necessarily  be  conclusive. 
Implicit  credit  must  be  given  to  a  court  so  constituted, 
while  its  judgment  is  unreserved  and  in  full  force.  For 
the  court  in  which  the  particular  matter  is  to  be  proved, 
has  no  authority  to  examine  into  the  merits  of  the  judg- 
ment, and  must  take  the  matter  as  judicially  and  conclu- 
sivelv  decided." 

Fraud  forms  another  exception  to  the  rule  as  to  the  con- 
clusiveness of  judgments.  Thus  it  is  laid  down  in  the 
Duchess  of  Kingston's  Case  {z)  that  fraud  is  an  extrinsic, 
collateral  act,  which  vitiates  the  most  solemn  proceedings 
of  courts  of  justice.  "  I  think,'*  said  Turner,  L.J.,  in  an- 
other case  (a),"  that  the  proceedings  of  a  court  of  justice  may 
be  vitiated  and  rendered  void  by  fraud  and  collusion  in  the 
same  manner  and  to  the  same  extent,  as  the  most  solemn 
acts  and  deeds  of  the  parties  may  be  vitiated  and  rendered 
void  on  that  ground."  Thus  in  the  Ecclesiastical  Courts 
collusion  would  overturn  any  sentence  that  had  been 
pronounced  (J).     "The  common  law,"  said  the  judges  in 

(2)  Appendix  B,  p.  428  j  and         (a)  Harrison  v.  Mayor,  dx,,  of 
Bee  SJiedden  v.  Patrick  and  otJiers^      SotUltampUm,  22  L.  J.  Ch.  722. 
1  Macq.  635.  (b)  Afeddowavft  v.  Hu^ienin,  4 
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the  Duchess  of  Kingston's  Case(c)j  "  so  abhors  fraud  and 
covin  that  all  acts,  as  well  judicial  as  others,  though  of 
themselves  just  and  lawful,  yet  being  mixed  with  fraud 
and  deceit,  are  in  judgment  of  law  tortious  and  unlaw- 
ful "  (d).  Thus  a  collusive  fine  levied  with  proclamations 
by  a  tenant  for  years  or  by  copy  of  court  roll,  in  order  to 
deprive  the  lord  of  his  inheritance  was  absolutely  void, 
and  the  lord's  right  was  absolutely  unban'ed,  notwith- 
standing the  expiration  of  the  five  years  (e).  For  those 
who  recovered  land  by  covin  were  held  to  be  in  as  dis- 
seisors or  trespassers,  according  to  the  nature  of  the 
actions  in  which  they  recovered  (/).  Thus  also  a  judg- 
ment in  one  court  might  be  adjudged  to  be  void  in 
another-  court,  on  account  of  collusion  (^),  except  perhaps 
in  the  case  of  adjudications  made  final  to  all  intents  and 
purposes,  by  the  special  Act  of  Parliament  by  which  the 
jurisdiction  is  created  (A). 

But  it  seems   doubtful    whether    parties    would    be 


Moo.  P.  C.  C.  386;  Peny  v. 
Meddotvcroft,  10  Beav.  122 ;  and 
see  Eoach  v.  Garvan^  1  Ves.  senr. 
157. 

(c)  20  St.  Trials,  p.  355. 

(d)  Fermar^s  Ca^e,  Co.  Rep. 
vol.  ii.  202. 

(e)  Ibid. 

{f)  Ibid.;  Wimbish  V.  Tailbois^ 
Plowden's  Rep.  44 :  Bro.  Ab.  <fe 
Fitz.  Ab.,  Tit  Collusion.  So  also 
even  the  sale  of  goods  in  market 
overt  is  not  good  against  the  true 
owner,  if  there  is  covin.  Bro.  Ab., 
Tit.  Collusion,  4 ;  and  Wika  v. 


Mor€foot8,lCro,'Eliz.QG.  It  seems, 
however,  that  it  can  be  avoided 
only  by  a  person  who  had  acquired 
title  prior  to  the  sale.  Twpie's 
Casey  Smith's  L.  C.  (8th  ed.)  vol.i. 
p.  1. 

(^)  Barber  v.  Fulhn,  referred 
to  in  Hargrave's  Tracts,  p.  481  ; 
FarT^s  Case,  Siderfin,  254.  So  a 
judgment  originally  good,  may 
become  covinous  by  a  subsequent 
act.  See  Tumor's  Case,  Co.  Rep. 
vol.  iv.  403. 

{h)  Waygood  v.  James,  L.  R,  4 
0.  P.  361. 
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admitted  to  prove  collusion  in  another  court  (i)  although 
it  might  certainly  be  done  in  the  case  of  strangers  (A:), 
as  they  could  not  get  the  judgment  reversed.  Thus, 
it  was  held  (Q,  that  a  sentence  of  the  ecclesiastical 
court  to  which  the  defendant  was  a  party,  could 
not  be  avoided  by  him  in  a  subsequent  action  in  the 
temporal  courts  on  the  ground  of  fraud  ;  as  the  proper 
course  for  the  defendant  (being  a  party)  to  have  taken, 
was  to  have  applied  to  the  ecclesiastical  court  to  vacate 
the  sentence  (m).  So  also  in  another  case  (w),  where 
fraud  had  been  practised  in  the  consistory  court  of  the 
Bishop  of  London,  and  was  discovered  in  the  prerogative 
court  on  appeal,  the  judge  of  the  latter  court  said,  "  You 
must  go  into  the  consistory  court,  where  the  fraud  was 
practised.     I  can  give  you  no  relief"  (o). 

And  where  money  has  been  levied  by  a  regular  execu- 
tion, under  a  judgment  valid  on  the  face  of  it,  it  cannot 


(t)  See  the  opinion  of  the  judges 
in  Tlie  Diu:Iies8  of  KingstofCs  Case, 
Appendix  B,  p.  428 ;  Bramhy 
V.  Karidge,  1  P.  Wms.  548.  But 
see  now  the  Judicature  Acts  and 
the  Bankruptcy  Acts,  1883,  by 
is'hich  the  superior  courts  are 
constituted  Divisions  of  the  High 
Court. 

(k)  Farr's  Case,  Siderfin,  254  ; 
Appendix  B,  p.  419.  See  also 
the  cases  collected  in  Hargrave's 
Tmcts,  pp.  479  —  486  ;  see 
contra,  Hatfield  v.  Hatfield 
(cited  by  Wallace),  Appendix 
B,  p.  413;  and  for  a  recent  case, 
sec  VirdleBUme  v.  BriglvUm  Aqua- 


rium Co.y  L.  R  4  Ex.  D.  107. 

{I)  Prudluim  v.  Phillipn,  2 
Amb.  762. 

(wi)  There  appeal's,  however,  to 
have  been  another  ground  for  the 
decision  in  Prudluim  v.  Phillips^ 
namely,  that  Mrs.  Phillips,  who 
offered  the  collusive  sentence  in 
evidence,  was  herself  one  of  the 
colluding  parties  :  see  a  note  on 
the  above  case  in  Doe  d.  Davy  v. 
Haddon^  3  Dougl.  310. 

(«)  Laxly  Mayors  Case,  Appen- 
dix B,  p.  420. 

(o)  The  effect  of  fraud  on  eccle- 
siastical sentences  is  further  dis- 
cussed in  Appendix  A,  pp.  407-8. 
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be  recovered  back  in  an  action  for  money  had  and  received, 
on  the  ground  that  judgment  was  signed,  or  execution 
issued,  fraudulently ;  the  proper  remedy,  in  such  a  case, 
being  to  have  the  judgment  or  execution  set  aside  on  the 
ground  of  fraud  (p). 

Fraud  in  one  court  can  only  be  examined  in  another 
court  having  a  concurrent  jurisdiction  (q\  and  the 
defence  of  fraud  cannot  be  set  up  by  a  person  who  was 
himself  a  party  to  the  fraud  (r).  Thus  a  fraudulent  and 
collusive  act  of  the  defendant  cannot  be  set  up  by  him 
as  a  defence  to  a  criminal  prosecution  (5). 

But  mere  lapse  of  time  will  not  prevent  the  Court 
examining  into  a  question  of  fraud.  Thus  where,  on  a 
question  of  legitimacy  in  the  Court  of  Chancery,  there  was 
evidence  of  a  sentence  of  nullity  of  marriage  of  a  minor 
for  want  of  her  father's  consent,  and  there  was  also 
evidence  that  the  sentence  had  been  obtained  by  fraud 
and  collusion  between  the  husband  and  wife  and  that  the 
father  had  been  aware  of  and  did  not  disapprove  of  the 
match,  it  was  held,  fifty  years  after  the  date  of  the 
sentence  of  nullity,  that  the  marriage  should  be  presumed 
valid  (t). 

But  it  appears  that  a  decree  of  divorce  would  not  be 
set  aside  merely  on  the  ground  of  fraud  or  collusion, 
after  the  deaths  of  all  the  parties  to  the  proceeding  {it). 

(p)  De  Medina  v.    Gmve,  10  («)  See  a  case  cited  by  the 

Q.  B.  170.  Solicitor-General  in  Tlie  Duchess  of 

{q)  Per  L.  C.  Apsley,  in  Mea-  Kingston's  Case,  App.  B,  p.  419. 
dotes  V.  Duchess  of  Kingston,  2         {t)  Hairison  v.  Mayor,  cOc,  of 

Amb.  756.  Southampton,  22  L.  J.  Ch.  722. 

(r)  Prudham    v.     Phillips,    2  {u)  Per  Ld.  Westbury  in  Shaw 

Anib.  762.  v.  Goxdd,  L.  R.  3  H.  L.  at  p.  88. 
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Finally,  when  fraud  is  set  up  in  answer  to  a  judgment, 
the  allegations  of  fraud  and  collusion  must  be  specific. 
And  it  is  not  enough  to  show  that  somebody  has  been 
guilty  of  fraud  in  the  conduct  of  the  case ;  but  the  fraud 
must  have  been  on  the  part  of  one  of  the  parties  to  the 
action  in  which  the  judgment  was  obtained  (a:) ;  and  it 
must  appear  that  the  proceedings  themselves  were 
actually  concocted  and  conducted  in  fraud  (2^). 

The  effect  of  fraud  upon  foreign  judgments  will  be 
discussed  in  a  future  chapter.  The  principles,  however, 
which  are  applicable  to  the  defence  of  fraud,  are  the 
same  both  in  the  case  of  domestic  and  foreign  judg- 
ments (z). 

(x)  Flowery.  Lloyd,  L.K  10 Ch.  S.  C.   1883,  fraud  as  a  defence 

D.  327,  as  explained  in  Ahoidoff  v.  must  be  specially  pleaded.    For  a 

Oppenheimer,  L.  R.   10  Q.  B.  D.  precedent   of   such  a    plea,   see 

(C.  A.)  295,  at  p.  308.  Girdlestmie  v.  BriglUon  Aquanum 

(y)  Sheddenv.  Patrick,  1  Macq.  Co.,  L.  R  2  Ex.  D.  137. 
535  ;  Cammell  v.  Sewell,  3  H.  <S:         {z)  Ahouloff  v.  Oppen/ieimer,  L. 

N.  617  ;    5  H.  ifc  N.  728.     By  R.  10  Q.  B.  D.  295,  at  p.  305. 
Order     XIX.,    rule    16    of    R. 


CHAPTER  IV^ 

DOMESTIC    JUDGMENTS    IN    REM. 

A  JUDGMENT  in  rem  has  been  defined  as  follows :  "  A 
judgment  in  rem^  I  conceive  to  be  an  adjudication 
pronounced,  (as  indeed  its  name  denotes),  upon  the 
status  of  some  particular  subject-matter,  by  a  tribunal 
having  competent  authority  for  that  purpose  "  (a). 

"The  terra  'judgment  tn  veiny*  says  Phillipps  in  his 
work  on  Evidence  (6),  "  is  probably  derived  from  the 
civil  law,  where  actions  were  classed  as  dctiones  in 
personam  and  actiones  in  rem;  the  former  including 
actions  upon  contract  or  for  injuries,  (ex  contractu  vel  ex 
maleficio),  the  latter  referring  to  actions  in  which  some 
particular  thing  was  the  subject-matter  of  controversy, 
(cum  mo  vet  alicui  de  aliqua  re  controversiam).  Under 
the  Roman  law,  therefore,  a  judgment  in  rem^  generally, 
was  '  ut  rem  ipsam  restituat  (possessor)  cum  fructibus/  " 

As  previously  pointed  out,  judgments  in  personam,  or 
inter  partes,  bind  only  parties  and  privies  and  not 
strangers,  but  judgments  in  rem  are  binding  upon  all  the 
world.     A   judgment  in  rem^  being   a   most  solemn 

(a)  Sm.  L.  C.  (8th  ed.)  vol.  ii.  (6)  Vol.  ii.  p.  6,  note  1. 

1).  809. 
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declaration  from  the  proper  and  accredited  quarter,  that 
the  status  of  the  thing  adjudicated  upon  is  as  declared, 
concludes  all  persons  from  saying  that  the  status  of  the 
thing  adjudicated  upon,  was  not  such  as  declared  by  the 
adjudication  (c). 

In  the  present  chapter,  which  deals  only  with 
domestic  and  not  with  foreign  judgments,  we  shall  dis- 
cuss judgments  in  rein  under  the  following  heads  (rf) : — 

1.  Judgments  of  condemnation  of  property  forfeited ; 
(a)  by  the  Court  of  Exchequer,  and  (j8)  by  the  commis- 
sioners, or  sub-commissioners,  of  excise,  inland  revenue, 
or  customs. 

2.  Adjudications  in  the  Court  of  Admiralty  on  the 
subject  of  prize. 

3.  Judgments  in  the  Divorce  Court 

4.  Grants  of  probate  and  administration. 

5.  Adjudications  in  bankruptcy. 

6.  Sentences  of  deprivation  and  expulsion,  whether 
delivered  by  the  Spiritual  Court,  a  Visitor,  or  a  College. 

7.  Judgments  of  outlawry  and  declarations  of  legiti- 
macy. 

8.  Adjudications  of  settlement  by  an  order  of  justices, 
whether  unappealed  against,  or  confirmed  by  a  Court  of 
Quarter  Sessions  on  appeal  (e). 

(c)  Smith's  L  C.  (8th  ed.),  vol.  L.  R.  5  Q.  B.  D.  353,  L.  R.  6  Q. 

ii.  p.  809 ;    R,  v.  Hartington,  4  B.   D.    300 ;  Stoiy's  Conflict  of 

K  it  B.  780  ;  Cammell  v.  i:itwell,  Laws  (7th  ed.),  §  592. 

3  H.  ct  N.  617;  5  H.  &N.  728;  {d)  These  headings  are  taken 
S{mj*9on  V.  Foffo,  29  L.  J.  CIi.  partly  from  the  arrangement  in 
657  ;  32  L.  J.  Ch.  249  ;  Cattrique  Pitt-Taylor  on  Evidence  (7th.  ed.), 
V.  Ivirie,  8  C.  B.  N.  S.  405;  L.  R.  pp.  1401,  1402. 

4  H.  L.   414  ;    A   v.    Uutchin^,  (e)  I'esides  the  above,  it  appears 


DOMESTIC  JUDGMENTS   IN   REM. 


77 


We  shall  also  notice  certain  other  adjudications  about 
which  there  seems  to  be  some  doubt  as  to  whether  they 
operate  as  judgments  in  rem  or  judgments  in  personam. 

These  will  consist  of: — 

9.  Judgments  and  orders  made  under  special  statutory 
powers,  (a)  by  courts  of  summary  jurisdiction  (^)  gene- 
rally. 

10.  Sentences  of  courts  martial. 

11.  Judgments  of  proceedings  by  way  of  quo 
wairanto. 

12.  Convictions  in  criminal  prosecutions ;  and  inquisi- 
tions. 

1.  {a.)  Jmhjments  of  condemnation  of  property  forfeited 
hy  the  old  Court  of  Exchequer. — This  court  (/)  had,  in 
certain  revenue  cases,  the  right  to  condemn  goods,  and  a 
judgment  of  condemnation  operated  as  a  judgment  in  rem 
and  was  conclusive  against  all  the  world,  that  the  goods 
so  condemned  were  liable  to  seizure  {g).  One  ground 
why  such  judgments  were  regarded  as  judgments  in  rem, 
appears  to  have  been  that  they  occasioned  a  forfeiture  of 
goods,  and  another  because  of  their  notoriety  (h).  This 
has  been  laid  down  by  a  learned  judge  as  follows  (i) : 


that  judgments  for  the  Crown  in 
actions  of  scire  facias  for  the  re- 
peal of  patents  foimeriy  operated 
OS  judgments  in  rem.  Johnson's 
Patentees'  Manual  (1879),  pp. 
271,  272.  But  these  have  now 
fallen  into  disuse. 

(/)  Now  merged  in  the  Queen's 
Bench  Division  of  the  High  Court 

of  Justice. 

{g)  Qeyer  v.  Aguilar,  7  T.  R. 


696 ;  BuUer's  N.  P.  244  ;  Scott  v. 
Sliearman,  2  Sir  W.  Bl.  977; 
Roberts  v.  Fortune^  Hargrave's 
Tracts,  p.  468  ;  Henshaw  v.  Pleas- 
ance,  2  Sir  W.  Bl.  1174 ;  FapiUon 
V.  Buckner,  Hardres'  Bep.  478  ; 
Terry  v.  Huntingdon,  Hardres's 
Rep.  480. 

{h)  Scott  v.  Shearman,  2  Sir 
W.  Bl.  977. 

(t)  See  the  reasons  of  Mr.  Jus- 
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"  Because  the  property  of  the  goods  being  changed,  and 
in'evocably  vested  in  the  crown  by  the  judgment  of 
condemnation,  it  follows,  as  a  necessary  consequence, 
that  neither  trespass  nor  trover  can  be  maintained  for 
taking  them  in  an  orderly  manner.  For  the  condemna- 
tion has  retrospect  and  relation  backwards  to  the  time 
of  seizure.  .  .  .  This  reasoning  is  supported  by  authorities 
expressly  in  point.  In  Gilbert's  Treatise  of  the  Ex- 
chequer, Cap.  13,  it  is  clearly  shown  in  what  manner 
these  informations  in  rem,  which  were  instituted  in  order 
to  give  the  crown  possession  of  its  ancient  revenues  of 
wrecks,  deodands,  estrays,  and  the  like,  by  degrees  came 
afterwards  to  be  applied  to  the  forfeitures  enacted  by  the 
statute  law,  for  offences  against  the  laws  of  the  customs 
and  excise.  And  it  is  expressly  laid  down  (p.  181),  that 
the  very  seizing  of  the  goods  is  notice  to  the  claimer, 
and  an  undertaking  to  proceed  to  condemnation,  accord- 
ing to  the  rules  of  the  court.  The  retiDspect  or  relation 
backwards  in  these  informations  was  the  same  as  in  the 
inquests  of  ofiSce  {k).  .  .  .  The  case  also  of  fugitives' 
goods  is  a  strong  instance  to  show  how  conclusive  the 
law  esteems  the  judgment  of  forfeiture  to  be,  when  pro- 
nounced by  a  legal  and  competent  tribunal.  If  the 
coroner's  inquest  finds  a  man  guilty  of  homicide,  and  that 
he  fled  for  it :  though  he  may  traverse  the  crime,  and  be 
acquitted  of  the  felony,  yet  he  cannot  traverse  the  flight, 
by  which  his  goods  are  forfeited  to  the  king  (I).     And 

tice  Blackstone  in  Scott  v.  Sliear-  retix)spect    in    the     case    of    a 

Tnan,  ibid.  deodand. 

(jfc)  See    Keilwey's    Rdaiioiies  (l)  8th  ed.  4.  4 ;  1  Hale's  P.  C. 

quorundam  casuum,  p.  68  b,  Tit.  416  ;  2  Hale's  P.  C.  64. 
Deodand,  giving  an  instance  of  a 
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therefore,  though  the  petty  jury  expressly  acquit  him  of 
both  the  felony  and  the  flight,  their  verdict  as  to  the 
flight  shall  be  void :  for  they  ought  not  to  inquire  of  the 
flight,  after  it  has  been  once  found,  and  the  forfeiture 
vested  in  the  crown  by  the  coroner's  inquest  (m).  The 
reason  given  in  some  of  the  books  why  this  inquest  is 
not  traversable,  like  other  inquests  of  oflBce,  is  because 
of  the  notoriety  of  the  coroner's  inquest  super  visum 
corporis,  at  which  the  inhabitants  of  all  the  neighbouring 
vills  arc  bound  to  attend :  and  so  the  finding  of  the  flight 
is  but  in  efiect  recording  the  absence  of  the  party. 
There  is  surely  as  much  notoriety  of  the  information  in 
the  exchequer  against  uncustomed  goods:  and  the 
absence  or  default  of  the  party  shall  be  equally  con- 
clusive against  him." 

But  though  a  judgment  of  condemnation  by  the  Court 
of  Exchequer  operated  as  a  judgment  2n  rem^  a  conviction 
by  the  same  court  and  concerning  the  same  transaction, 
of  the  person  committing  the  illegality  was  not  even 
evidence  in  subsequent  civil  proceedings. 

Thus  in  Hart  v.  McNamara  (n),  which  was  an  action 
for  the  price  of  rum  sold  by  plaintiff,  and  in  which  the 
defence  was  that  the  rum  was  adulterated :  to  prove  the 
adulteration,  a  record  of  condemnation  of  the  rum  was 
offered  in  evidence :  and,  to  connect  plaintiffs  with  the 
cause  of  condemnation,  a  record  was  offered  in  evidence, 
of  proceedings  taken  by  the  crown  against  defendant  for 
penalties,  in  w^hich  defendant  had  been  convicted;  and  it 

(m)  Fitz.    Ab.   Forfeiture  35;     301. 
Staundf.  P.  C.  183,  and  Prerog.         (n)  Cited  in  R,  v.  HorUm,  4 
46 ;  Dyer,  238  b ;  2  Hale's  P.  C.      Price,  154. 
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was  held  by  Gibbs,  C.  J.,  that  the  record  of  condemnation 
was  admissible,  being  in  rerriy  but  he  refused  to  admit  of 
the  record  of  conviction  for  penalties,  stating  that  as  it 
was  in  personam^  it  was  not  evidence  in  any  case  where 
the  parties  were  different. 

It  seems  doubtful,  whether  or  not  an  acquittal  of  goods 
in  the  old  Court  of  Exchequer  was  conclusive  evidence 
in  a  subsequent  action  for  the  goods.  The  point  does 
not  seem  to  have  been  fairly  raised  in  Coohe  v.  Sholl  (o), 
although  it  is  adverted  to  by  several  writers  {p )  and  will 
be  noticed  hereafter  in  dealing  with  criminal  verdicts. 

(^.)  Judgments  of  condefinnation  of  propei^bj  forfeited^ 
by  the  commissioners  or  suh-commissioners  of  excise^ 
inland  revenue^  or  custems.-^Y oxmexXy  these  operated 
as  judgments  in  rem.  Thus  in  an  action  of  trover  for  tea 
against  an  excise  oflScer  (5),  it  appeared  that  plaintiff  sent 
the  tea  for  one  L.,  with  a  permit :  but  that  the  porter  on 
his  way  called  at  the  house  of  one  R.,  where,  having  set 
down  his  burthen,  defendant  seized  it  as  forfeited,  and  as 
having  been  brought  to  R.'s  house,  for  R.'s  use,  without 
a  permit  (?•).  Defendant,  in  the  action  of  trover,  pleaded 
not  guilty,  and,  to  show  that  the  property  in  the  tea  was 
not  in  plaintiff,  he  produced  a  condemnation  of  the  tea  by 
the  Commissioners  of  Excise,  upon  an  information  against 
R.  for  receiving  the  tea  without  a  permit.     Lee,  C.  J., 

(0)  5  T.  R  255.  Evidence,  p.  338. 

(p)  Vin.  Ab.  Evidence,  p.  94,         {q)  RoherU  v.    Fortmie,   Har- 

heading,  "  Condemnation  of  goods  grave's  Tracts,  p.  468  note, 
seized**;  Story's  Conflict  of  Laws         (r)  The  seizure  was  under  a 

(7th  ed.),  p.  738 ;  Buller's  N.  P.  special  statute,  namely,  10  G.  I. 

245  a,  note  a;  and  1  Phillipps'  chap.  10,  sea  16. 
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said,  "  The  judgment  of  forfeiture  is  a  judgment  on  the 
thing  itself.  How  the  tea  came  to  R.'s  house  was  a 
matter  proper  for  the  consideration  of  the  commissioners: 
and  if  the  plaintiff  was  willing  to  have  defended  the  suit, 
she  might  have  come  in  pro  interesse  sua  {s)^  which  not 
doing,  her  property  is  bound :  and  there  is  no  more  in 
this  than  the  common  case,  namely,  that  courts  of  law 
pay  such  deference  to  the  judgments  of  each  other  in 
matters  within  their  jurisdiction,  that  the  first  determina- 
tion by  a  proper  authority  ought  to  prevail."  Plaintiff 
was  accordingly  nonsuited. 

However,  in  a  later  case  (t)  it  was  decided  by  three 
judges  that  a  condemnation  of  goods  by  the  Commis- 
sioners of  Excise,  under  the  general  excise  laws,  was  not 
conclusive  evidence  at  common  law,  even  in  an  action  of 
trespass  against  the  officers  of  excise  for  seizing  the 
goods.  "  It  was  determined,"  said  they,  **  very  lately  in 
Scott  V.  Shearman  (u)  in  this  court,  and  has  been  uni- 
formly so  held  for  above  a  century,  that  a  condemna- 
tion of  goods  in  the  Exchequer  is  conclusive  evidence 
against  all  the  world.  But  the  reasons  and  authorities 
relied  on  in  that  and  all  the  other  cases,  extend  only 
to  that  court,  being  the  king's  supreme  court  of  revenue, 
and  not  to  the  inferior  jurisdictions  of  the  Boards  of 
Excise  and  Customs  "  {x). 

(s)  See  OS  to  this  doctrine  the  ceding  case  in  Hargrave's  Tracts, 

judgmentofLordEldou  in  Zof/iiau  p.  468  note. 
V.  Hendersmi,  3  B..*fe  P.*  517,  and         («)  2  Sir  W.  Bl.  977. 
post,  pp.  184,  185.  {x)  See  further,  as  to  the  Com- 

(t)  HensJiaw  v.  Pleafance,  2  Sir  missioners  of  Excise  having  only 

W.    Bl.     1174.      See    also    the  a  limited  jurisdiction.     Fapillon 

remarks    on    this  and   the  pre-  v.  Bucknery  Hardres's  Rep.  478 ; 

G 
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It  appears  therefore  very  doubtful  whether  such 
judgments  have  ever  operated  as  judgments  in  rem.  But 
it  seems  tliat  in  certain  cases  wliere  the  commissioners 
acted  under  the  authority  of  special  statutes  (regulating 
the  customs,  or  excise  duties,  on  particular  articles),  such 
judgments  were  conclusive,  at  any  rate  in  subsequent 
actions  of  trespass  against  them  or  their  officers. 
Thus  v/here  A.  was  convicted  by  the  Commissioners  of 
Excise,  of  an  offence  under  a  statute  relating  to  the 
revenue  (y),  viz.,  of  setting  up  a  distillery  without  first 
giving  notice  to  the  officers  of  excise,  and  the  statutory 
penalty  was  imposed  on  him,  and  a  warrant  of  distress 
issued  for  its  recovery,  it  was  held,  in  an  action  of 
trespass  brought  by  A.  against  the  commissioners,  and 
their  under-officers,  for  taking  the  money  under  the 
warrant,  that  the  conviction  by  the  commissioners  was 
conclusive,  and  that  the  truth  of  the  facts  on  which  they 
had  grounded  their  judgment  could  not  be  inquired 
into  (2). 

2.  Adjudications  in  the  Court  of  Admiralty  on  the  snh- 
ject  of  prize  (a). — A  judgment  of  a  Court  of  Admiralty, 
condemning  a  vessel  as  prize,  and  ordering  it  to  be  sold. 


Terry  v.  Huntingdon^  Hardrea's 
Rep.  480.  But  Hale,  G.  B.,  in 
the  latter  case  said  (see  at  p. 
483),  that  though  their  jurisdic- 
tion was  limited,  yet,  if  they  com- 
mitted a  mistake  in  a  thing  that 
was  within  their  power,  it  would 
not  be  examinable  elsewhere. 

(y)  3  W.  k  M.  Cap.  XV. 

\z)  Fuller  v.  Fotch,  Garth.  346. 


(a)  The  jurisdiction  of  the 
Gourt  of  Admiralty  is  now  traus- 
feiTed  to  the  Probate  and  Admi- 
ralty Division  of  the  High  Court 
of  Justice.  A  prohibition  lay  to 
the  Gourt  of  Admiralty,  although 
it  possessed  by  statute  some  of 
the  powers  of  a  superior  Gourt. 
James  v.  L.  ds  S.  W.  Ry,  Co,^  L. 
R.  7  Ex.  187,  287. 
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is  a  judgment  in  rem^  and  conclusive  against  all  the 
world  (6).  And  so  is  the  judgment  of  a  Court  of  Ad- 
miralty on  a  claim  of  salvage,  or  in  an  action  on  a 
bottomry  bond,  or  in  cases  of  maritime  lien.  For  the 
purposes  of  these  suits  and  the  effect  of  the  judgments  in 
them  are  to  afford  a  remedy,  not  by  execution  against  the 
person  or  the  general  estate  of  the  defendants,  but  by  the 
appropriation  of  a  specific  chattel  to  satisfy  the  plaintiff's 
claim  (c). 

But  a  judgment  in  rem  in  Admiralty  against  a  vessel, 
in  a  case  of  collision,  is  not  a  bar  to  a  subsequent  action 
for  damages  against  the  owner,  if  the  proceeds  of  the  sale 
of  the  vessel  are  less  than  the  damage  sustained  by  the 
collision  (d ).  Nor  is  a  judgment  for  damages  against  the 
owner  a  bar  to  a  subsequent  action  in  rem  against  the 
vessel,  if  the  damages  recovered  agaiust  the  owner  are 
less  than  the  damage  sustahied  by  the  collision  (e). 

3.  Judgments  in  the  Divorce  Court  (/). — A  sentence 
in  a  matrimonial  suit  has  always  been  held  to  be  binding 
as  a  judgment  in  rem  {ff\  being  an  adjudication  upon  the 


(b)  Le  Caux  v.  EdeHf  2  Dougl. 
614,  and  notes. 

(c)  In  Imt'ie  v.  Castj-ique,  8 
C.  B.  N.  S.,  at  pp.  411, 412,  Cock- 
burn,  C.  J.,  says,  "  If  a  creditor 
has  a  right  in  a  thing  other- 
wise the  property  of  his  debtor, 
whereby  he  is  entitled  to  follow 
it  into  whosesoever  hands  it  may 
pass,  and  to  have  it  seized  and 
sold  to  satisfy  his  claim,  it  seems 
to  me  impossible  to  doubt  that  a 
proceeding  to  enforce  such  a  right 


is  a  proceeding  in  rent" 

(d)  Nelson  v.  Couch,  15  C.  B. 
N.  S.  99  ;  and  see  ante,  p.  59. 

(e)  The  Bengal,  Swabey's  Adm. 
Rep.  468 ;  TJie  John  and  Mary, 
Swabey's  Adm.  Rep.  471;  Tlie 
Sylph,  L.  R.  2  Adm.  24. 

(/)  See  now  the  Judicature 
Act  1873,8.  31. 

(//)  But  the  decree,  if  for  a 
divorce,  must  be  absolute  ;  Nor- 
man  v.  VUlars,  L.  R.  2  Ex.  D. 
359. 

o  2 
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status  of  the  parties  {g)  \  and  this  extends  to  a  decree  of 
nullity  of  marriage  (A). 

Thus  a  decree  of  the  Spiritual  Court  declaring  a 
marriage  void  ah  initio  has  been  held  to  be  conclusive  as 
to.  the  status  of  one  of  the  issue,  a  pauper,  although 
an  order  for  removal  of  others  of  the  issue  had  been 
made,  and  confirmed  on  appeal,  on  the  ground  of  the 
validity  of  the  marriage  (i). 

But  sentences  which  do  not  affect  the  status  of  the 
parties  do  not  operate  as  judgments  in  rem.  For  instance, 
the  dismissal  of  the  wife's  petition  for  judicial  separation, 
on  the  ground  that  the  acts  of  adultery  alleged  against 
the  husband  had  not  been  proved,  although  it  was  held  to 
estop  the  wife  from  raising  the  same  issue  as  a  defence  to 
the  husband's  suit  for  restitution  of  conjugal  rights  («"),  was 
held  to  be  conclusive  merely  between  the  same  parties, 
upon  the  same  matter  {j).  In  like  manner  a  sentence  iu 
a  suit  for  jactitation  of  marriage,  which  does  not  affect  the 
status  of  the  parties,  but  which  is  instituted  merely  to 
prevent  one  party  falsely  asserting  that  a  marriage  took 
place  under  certain  circumstances  does  not  operate  as  a 
judgment  in  rem  (Ic).  And  therefore  a  sentence  contra 
matii^monium  in  a  suit  for  jactitation  of  marriage,  was 


{g)  Da  Costa  v.  Villa  Real,  2  Str. 
961 ;  and  Appendix  B,  p.  414. 
See  also  Bunting  v.  Lepingwell^ 
Co.  Rep.,  vol.  ii.,  p.  355  ;  Kenn^s 
Case,  Co.  Rep.,  vol.  iv.,  p.  136  ; 
Meddowcroft  v.  Hugueniiif  4  Moo, 
P.  C.  386  ;  Perri/  v.  Meddotocroft, 
10  Beav.  122. 

(h)  Per  James,  L.  J.,  in  Nihoyet 
V.  Nihoyet,  L.  R.  4  P.  D.  at  p.  9. 


{%)  R,  V.  Wye,  7  A.  &  E.  761. 

{ii)  And  cf.  Finney  v.  Finney, 
L.  R.  1  P.  &  D.  483. 

{j)  See  Sopmth  v.  Sopwith,  30 
L.  J.  Matr.  131. 

(Jc)  See  the  opinions  of  tlie 
judges  in  the  Ducfiess  of  King- 
ston's  Case,  Appendix  B,  p.  427  ; 
contra,  Jones  v.  JBow,  Carth.  225, 
and  Appendix  B,  p.  411. 


DOMESTIC   JUDGMENTS   IN  REM. 


85 


lield  to  be  not  binding  on  the  crown  in  a  subsequent 
prosecution  for  bigamy  (l).  So  also  the  verdict  of  a  jury 
in  a  divorce  suit,  followed  by  judgment  that  the  wife  has 
been  guilty  of  adultery,  but  not  by  a  decree  of  divorce, 
only  binds  the  parties  to  the  suit,  and  has  not  the  force  of 
a  judgment  in  rem^  as  it  does  not  alter  the  status  of  the 
parties  (m).  And  it  was  held  no  defence,  on  the  question 
of  agency,  in  a  subsequent  action  against  the  husband  for 
necessaries  supplied  to  the  wife  (n). 

The  dismissal  of  a  petition  for  divorce  before  the  hear- 
ing, is  no  bar  to  a  fresh  petition.  Thus,  if  a  husband 
petitions  for  divorce,  and  the  petition  is  dismissed  before 
hearing,  on  the  petitioner's  application,  and  with  the 
consent  of  the  respondent  and  co-respondent  ;  this 
dismissal  is  no  bar  to  a  fresh  petition  by  the  husband 
containing  the  same  charges  (o).  And  a  decree  obtained 
by  a  husband  for  a  judicial  separation  does  not  bar  him 
from  subsequently  filing  a  petition  for  dissolution  of 
marriage  {p). 

4.  Grants  of  Probate  and  Administration  (q). — A  grant 
of  probate  or  of  administration  is  in  the  nature  of  a  judg- 
ment in  reiny  and  is  conclusive  against  all  the  world  (r). 
This  has  been  laid  down  as  follows  (s) ;  "  The  first  ques- 


(/)  DucJiess  of  Kingston's  Case, 
Smith's  L  G.  (8th  ed.)  801,  and 
Appendix  B,  p.  410. 

(m)  Netdliam  v.  Breniner,  L.  R. 
1  C.  P.  583. 

(n)  Ibui. 

(o)  Hall  V.  Hall  d:  Richardson^ 
48  L.  J.  P.  D.  57. 

ip)  Mason  v.  Mason,  L.  R.  8 
P.  D,  21 ;  and  see  Green  V,  Oreen^ 


L.  R.  3  P.  &  M.  121. 

(q)  See  now  the  Judicature  Act 
1 87  3,  B.  3 1 ;  and  as  to  the  conclusive 
effect  in  England  of  foreign  letters 
of  administration,  see  MacNichol 
V.  MacNichol,  L.  R.  19  Eq.  81. 

(r)  Noel  V.  WelU,  1  Leviuz, 
235  b ;  and  Appendix  B,  p.  414. 

(«)  Per  Butler,  J.,  in  Allen  v, 
DundoM,  3  T.  R.  125. 
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tion  to  be  considered  is,  what  is  the  efifect  of  a  probate  ? 
It  has  been  contended  by  the  plaintiffs  counsel,  first,  that 
it  is  not  a  judicial  act :  and  secondly,  that  it  is  not  con- 
clusive. But  I  am  most  clearly  of  opinion  that  it  is  a 
judicial  act;  for  the  Ecclesiastical  Court  may  hear  and 
examine  the  parties  on  the  different  sides,  whether  a  will 
be  or  be  not  properly  made ;  that  is  the  only  court  which 
can  pronounce  whether  or  not  the  will  be  good ;  and  the 
courts  of  common  law  have  no  jurisdiction  over  the 
subject.  Secondly,  the  probate  is  conclusive  till  it  be 
repealed,  and  no  court  of  common  law  can  admit 
evidence  to  impeach  it"  {t). 

But  a  grant  of  probate  of  a  will  is  not  conclusive,  on  a 
subsequent  indictment  for  forging  the  will  of  which 
probate  was  obtained  (w).  This  may  perhaps  be  con- 
sidered as  an  illustration  of  the  general  principle  affirmed 
in  Barrs  v.  Jackson  (y),  that  the  criminality  of  the 
prisoner  is  a  collateral  matter  which  could  not  have  been 
within  the  jurisdiction  of  the  Ecclesiastical  Court  (x). 

It  may  here  be  noticed  that  the  Chancery  Division  will 
not,  as  a  rule,  interfere  to  set  aside  the  probate  of  a  will 
on  the  ground  of  fraud,  but  application  should  be  made 
to  the  Probate  Division,  which  has  (more  especially  since 
the  Judicature  Acts)  the  same  means  of  arriving  at  the 

(t)  See  also  Allenx,  McPJunon,  R  &  R.  C.  C.  342  (overruling  R, 

5  Beav.  4G9  ;  followed  ini/ir/uiVi  v.  Vincent^  1  Str.  481).     And  see 

V.  Milton,  L.  R.  3  C^h.  D.  27.   And  Appendix  B,  p.  416,  note  (c). 
see  Da  Costa  v.  Villa  Real,  2  Str.  (v)  1  Y.  &  C.  C.  C.  586, 

961 ;    Bunting's  Case,  Co.  Rep.,  (x)  See  also  Blackliam's  Case,  1 

vol.  ii.,  p.  355  ;  Kenn's  Case,  Co.  Salk.  290 ;  and  Robins  v.  Crutcli- 

Rep.,  vol.  iv.,  p.  136.  ley,  2  Wila  122. 

(w)  R,  V.  Buttery  d;  McXamara, 
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truth  as  the  Chancery  Division  (y).  The  Chancery  Divi- 
sion has  indeed  jurisdiction  to  grant  probate,  but  it  would 
not  be  using  a  sound  discretion  to  exercise  the  jurisdic- 
tion {z). 

5.  Adjuclicatio7is  in  Bankruptcy. — ^The  file  of  the  pro- 
ceedings in  a  bankruptcy  has  been  held  to  be  not  in  the 
nature  of  a  record  and  not  to  create  an  estoppel.  P'or 
instance,  the  mere  fact  that  the  proof  of  a  creditor  of  an 
undischarged  bankrupt  had  been  upon  the  file  of  the  pro- 
ceedings in  bankruptcy  for  upwards  of  a  year,  was 
held  not  to  estop  the  bankrupt  from  applying  to  tlie 
Bankruptcy  Court  (a)  to  reduce  the  amount  of  the 
proof  (ft). 

But  under  the  Bankruptcy  Act,  1883  (c),  orders  of  the 
High  Court  of  Justice,  sitting  in  bankruptcy,  or  of  a 
county  court  having  jurisdiction  in  bankruptcy  (c),  adjudg- 
ing the  debtor  to  be  a  bankrupt  are  conclusive  as  to  the 
fact  of  the  adjudication  [d) .  Similarly  an  order  of  discharge 
under  Bankruptcy  Act  of  1883  (e)  is  conclusive  evidence 
of  the  bankruptcy  and  of  the  validity  of  the  proceedings 
therein.  And  certificates  of  the  Board  of  Trade,  under  the 
Act,  are  conclusive  evidence  of  the  facts  certified  therein(/). 


(y)  Meluidi  v.  Milton^  L.  R.  3 
Ch.  D.  27,  following  Allen  v. 
MePIiersan,  1  H.  L.  Cas.  191. 

(z)  Per  M.  R  in  Pinney  v. 
Hnnt,  L.  R  6  Ch.  D.  98. 

(a)  Under  the  Bankruptcy  Act, 
1869  (32  k  33  Vic.  c.  71). 

{b)  Expartf.  B<icon,  in  re  Bond, 
L.  R  17  Ch.  D.  447. 

(c)  46  &  47  Vic.  a  52,  a.  92. 
Ab  to  the  jurisdiction  of  the  High 


Court  before  this  Act,  see  Martin 
V.  Poivning^  L.  R  4  Ch.  App. 
356 ;  Ep^e  v.  SmWi,  L.  R  2  C. 
P.  D.  435. 

{d)  Ibid,,  SB.  20,  132.  See  also 
Bevell  V.  Blalce,  L.  R  7  C.  P. 
300 ;  L.  R.  8  C.  P.  533,  decided 
under  the  Bankruptcy  Act,  1869 
(32  k  33  Vic.  a  71),  s.  10. 

(e)  S.  30,  sub- 8.  3. 

(/)  S.  138;  8.  140,8ub.s.  2. 
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But  orders  of  the  Board  of  Trade,  releasing  a  trustee, 
may  be  revoked  ou  proof  that  they  were  obtained  by 
fraud,  or  by  the  suppression  or  concealment  of  any 
material  fact  {g).  And  a  debtor  is  not  exempt  from  being 
proceeded  against  for  any  criminal  offence,  by  reason  that 
he  has  obtained  his  discharge,  or  that  a  composition, 
or  scheme  of  arrangement,  has  been  accepted  or 
approved  (A). 

6.  Sentences  of  Deprivation  and  Expulsion^  whether 
delivered  by  the  Spiritual  Court,  a  Visitor,  or  a  College. 
— It  appears  that  sentences  of  deprivation  and  expulsion 
of  members  of  colleges,  under  statutes  of  the  founders, 
by  the  master  and  fellows  and  (or)  the  visitors  on  appeal, 
are  judgments  in  rem  and  conclusive  against  all  the  world. 
Thus,  a  sentence  of  expulsion  from  a  college  unappealed 
from,  was  given  in  evidence  for  the  defence,  on  an 
indictment  for  assaulting  a  fellow  commoner  of  Queen's 
College,  Cambridge,  by  turning  him  out  of  the  college 
garden.  And  it  was  held  conclusive  on  the  ground 
that  it  resembled  a  sentence  of  the  Ecclesiastical 
Court  (z). 

So  also  in  another  case  involving  the  effect  of  a  sentence 
of  deprivation  by  the  bishop,  as  visitor  of  Exeter  College, 
Oxford,  of  the  rector  of  the  college  (/c).  Holt,  C.  J.,  said, 
"  The  questions  that  I  make  in  this  case  are  but  these 
two.     The  first  is,  whether  or  no  by  the  constitution  of 

(g)  S.  82,  8ub-8.  3.  {k)  Philips  v.  Bury,  2  T.    R. 

ill)  S.  167.  346,  and   Appendix   B,   p.    415. 

(t)  R,  V.  Grundon,  1   Cowper,  The  opinion  of  Holt,  C.  J.,  though 

315  :  Appendix  B,  p.  416.     See  opposed  to  that  of  the  majority, 

also  Smith's  L.  C.  (8th  ed.)  vol.  ii.  was   upheld    in    the    House  of 

p.  830.  Lords. 
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this  college  the  Bishop  of  Exeter  had  power  in  this  case 
to  give  sentence  ?  The  second  is,  supposing  he  had  such 
a  power,  whether  the  justice  of  this  sentence  be  examin- 
able in  this  court  upon  this  action?  It  is,  I  say, 
not  material  whether  he  hath  a  Court  or  no,  all  the 
matter  is  whether  he  hath  a  jurisdiction ;  if  he  hath 
a  jurisdiction  and  cognizance  of  the  matter  and  person, 
and  he  giveth  sentence  in  the  matter,  his  sentence 
must  make  si  vacancy,  be  it  never  so  erroneous;  but 
there  is  no  appeal,  if  the  founder  hath  not  thought  fit  to 
direct  one." 

In  like  manner  the  decision  of  the  trustee  of  a  school 
dismissing  the  schoolmaster  for  misconduct,  is  not 
examinable  (l). 

7.  Judgments  of  outlawry  and  declarations  of  legiti- 
macy.— Judgments  of  outlawry  were  judgments  in  rem 
and  conclusive  evidence  on  behalf  of  strangers,  for 
"  where  the  record  of  the  estoppel  runs  to  the  disability 
or  legitimation  of  the  persons,  then  all  strangers  shall 
take  benefit  of  that  record  "  (m).  And  so,  it  appears,  are 
judicial  declarations  of  legitimacy  under  the  Legitimacy 
Declaration  Act,  1858  {mm). 

As  connected  with  this  subject  we  may  here  con- 
sider the  general  effect  of  bastardy  orders.  It  has  been 
considered  doubtful  whether  a  bastardy  order  was  even 
admissible  evidence  in  subsequent  civil  proceedings,  for  the 
purpose  of  proving  the  bastardy  (n).  Possibly  the  reason 
for  this  decision  was  that  bastardy  proceedings  are  quasi- 

(0  Doe  d.  Davy  v.  ff addon,  3  {mm)  21  &  22  Vic.  c.  93. 

Dougl.   310 ;    B.   v.    Darlington         (w)  Wat^n  v.  Little,  29  L  J, 

School  Governors,  6  Q.  B.  682.  Ex.  267. 

(m)  Co.  Litt.  352  b. 
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criminal  in  their  nature  (o).  And,  as  will  be  pointed  out 
hereafter,  criminal  convictions  are  not  as  a  rule  admitted 
as  evidence  in  civil  proceedings  (p ).  But,  if  a  bastardy 
summons  is  taken  out,  and  the  magistrates  make  an  order 
thereupon,  it  is  not  competent  for  the  mother  to  apply 
for  an  extension  of  the  order  on  a  future  occasion  (q). 
However,  the  mere  dismissal  by  the  magistrates  of  an 
application  for  a  bastardy  order,  on  the  ground  of  want 
of  corroborative  evidence,  is  in  the  nature  of  a  non-suit, 
and  is  not  a  decision  on  the  merits,  and  therefore  is  not  a 
bar  to  a  fresh  application  for  an  order  (r).  If,  however, 
on  a  bastardy  summons,  there  is  a  hearing  on  the  merits, 
and  the  application  is  dismissed,  and  on  a  fresh  applica- 
tion to  the  magistrates,  it  is  distinctly  brought  to  tlieir 
notice  that  the  case  had  been  fully  heard  and  determined 
on  a  previous  occasion  ;  they  should  decline  to  entertain 
tlie  second  application,  and  should  consider  themselves 
bound  by  the  dismissal.  But  if  the  point  is  not  taken 
on  the  second  hearing,  and  the  magistrates  make  an 
order,  the  Queen's  Bench  will  not  quash  it  (s).  Again, 
a  decision  of  Quarter  Sessions  in  bastardy,  if  on  the 
merits,   is   a  final   bar,   e,g.j   if   the   order  is   quashed 


(o)  The  general  nature  of  bas- 
tardy orders,  which  are  now  regu- 
lated bj  the  Bastardy  Laws 
Amendment  Act  (35  &  36  Vic. 
c.  5,  amended  by  36  Via  a  9), 
is  explained  in  E,  v.  Jenkin,  Cas. 
Temp.  Hardwicke,  301. 

(p)  See  per  Blackburn,  J.,  in 
Cctstrvpie  V.  Imrief  L.  K.  4  H.  L. 
414. 

(q)  Williatfu  v.  Davies,  L.  R. 


11  Q.  B.  D.  74. 

(r)  Per  Ld.  Denman,  C.  J.,  in 
E.  V.  Macken,  14  Q.  B.  74  ;  JR.  v. 
Gaunt,  L.  R.  2  Q.  R  466  ;  WU- 
lianu  V.  Davies^  L.  R.  11  Q.  B.  D. 
74,  at  p.  76. 

(j?)  Per  Cockbum,  C.  J.,  in  R. 
V.  fferrinaton,  3  N.  K  468 ;  per 
Patteson,  J.,  in  Brisb^fs  Case,  1 
Den.  €.  C.  R.  at  p.  432, 
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on  the  ground  of  insufficiency  of  corroborative  evidence. 
Tut  if  the  order  is  quashed  on  the  gi'ound  that  it  is  bad 
in  form,  this  decision,  not  being  on  the  merits,  is  no  bar 
to  a  fresh  application  {t). 

8.  Adjudications  of  settleme)it  hy  an  order  of  justices 
whether  unappealed  against  or  confirmed  by  a  Court 
of  Quarter  Sessio7is  on  appeal, — Orders  of  removal 
of  paupers  made  by  justices,  if  unappealed  against, 
or  confirmed  on  appeal,  operate  as  judgments  in 
rem.  This  has  been  laid  down  as  follows :  "  There 
is  no  proposition  in  the  law  of  settlements  more 
clear  than  this,  that  an  order  of  removal  unappealed 
against  is  conclusive  against  all  the  world.  But 
it  does  not  affect  a  subsequent  settlement"  (w).  So 
a  judgment  of  a  Court  of  Quarter  Sessions,  confirming 
an  order  of  removal  made  by  justices,  is  not  only  con- 
clusive against  the  parish  to  which  the  removal  is 
directed,  but,  being  a  judgment  in  rcm^  is  conclusive 
against  all  the  world,  that  the  pauper,  at  the  time  when 
the  order  was  made,  was  settled  in  the  parish  to  which 
he  was  sent :  for  that  is  the  point  which  the  Sessions 
'nmst  have  decided  when  they  confirmed  the  order  of 
removal  (x). 

But  a  judgment  of  a  Court  of  Quarter  Sessions 
quashing  an  order  of  removal  is  only  conclusive  between 
the  contending  parishes.     This  has  been  laid  down  as 

{t)  See  per  Blackburn,  J.,  in  R.  {x)  Per  Denman,  C.  J.,  in  i?.  v. 

V.  Glynncy  K  R  7  Q.  B.  at  p.  23,  WicJc  St.  Lawrence,  5  B.  «k  Ad.  at 

where  baatardy  orders  are  fully  p.  533.  See,  however,  the  remarks 

discussed.  of  Blackburn,  J.,  in  Castfiqve  v. 

(tt)  Per   Buller,   J.,    in  R,  v.  Imrie^  L.  R.  4  H.  L.  414. 
Kenilworth,  2  T.  R.  at  p.  599. 
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follows  {y):  "  An  order  of  sessions  quashing  an  order 
of  removal  is  conclusive  between  the  contending  parishes, 
but  it  is  conclusive  only  as  to  the  point  which  it  decides, 
2.e.,  that,  at  the  time  when  the  order  of  removal  was 
made,  the  appellant  parish  was  not  bound  to  receive  the 
pauper.  It  is  like  an  acquittal  upon  an  indictment  for 
not  repairing  a  road,  on  a  plea  of  not  guilty,  where  tlie 
question  of  liability  has  not  been  raised  on  the  record. 
Such  acquittal  is  no  evidence  that  the  parish  was  not 
liable,  because  it  may  have  proceeded  on  a  different 
ground,  viz.,  either  that  the  road  was  not  out  of  repair 
or  was  not  a  public  highway.  So  an  order  of  sessions, 
quashing  an  order  of  removal,  may  have  proceeded, 
either  on  the  ground  that  the  pauper  was  not  settled  in 
the  appellant  parish,  or  that  he  was  not  chargeable,  or 
that  he  was  irremovable.  By  analogy,  therefore,  such 
an  order  of  sessions  cannot  be  conclusive  evidence  that 
the  pauper  was  not  settled  in  the  appellant  parish  "  (2). 

It  was  formerly  held  that  orders  of  removal  unappealed 
against,  or  confirmed  on  appeal,  were  conclusive,  not 
only  of  the  facts  directly  decided,  but  of  those  matters 
also  which  it  was  necessary  to  decide,  and  which  were 
actually  decided  as  the  groundwork  of  the  decision 
itself,  although  not  directly  the  point  at  issue  (a).  But 
the  correctness  of  this  decision  has  been  doubted  by 
the   Lord  Chancellor   in    a   recent   case   (6).     And    it 

(y)  Per  Parke,  J.,  in  R.  v.  Wkh  3  Q.  R  370. 
Si,  Latoi-ence,  5  B.  «fe  Ad.  533,  at  (a)  R  v.  ffarttngUm,  4   E.  <k 

p.  535.  B.  794. 

(z)  See  also  H,  v.  Clint,  11  A.  (h)  B,  v.  Hvtchins,  L  R.  6  Q. 

&  E.  624  (note)  ;  E,  v.  Evenwood,  B.  D.  300. 
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certainly  does  not  seem  in  accordance  with  the  rule 
laid  down  in  the  opinions  of  the  judges  in  the  Duchess 
of  Kingston! s  Case  (c),  that  neither  the  judgment  of  a 
court  of  concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction;  nor  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment  {d). 

9.  {a,)  Judgments  and  orders  made  hy  courts  of  summary 
jurisdiction^  under  special  statutory  powers. — The  follow- 
ing are  examples  of  these. 

An  Act  of  Parliament  (e)  empowered  justices  finally 
to  decide  the  matter  of  repair  of  the  highway,  and 
to  allot  to  certain  parishes  such  parts  of  their  common 
highway  as  were  to  be  repaired  by  them  respectively; 
and  it  enacted,  that  after  the  justices'  order  for  repair 
had  been  filed,  the  inhabitants  of  the  respective  parishes 
to  whom  the  parts  had  been  allotted  for  purposes  of  repair, 
should  be  bound  as  of  common  right  to  maintain  and  keep 
in  repair  the  parts  of  the  common  highway  so  allotted  to 
them,  and  should  be  liable  to  be  indicted  for  neglect  of 
such  duty.  Held,  on  an  indictment  against  one  of  the 
parishes,  to  which  a  certain  part  of  the  common  highway 
had  been  allotted  and  against  which  a  justices'  order  had 
been  made,  for  non-repair  of  the  same,  that  the  justices' 
order  was  conclusive  evidence  against  the  said  parish, 

(c)  Appendix  B,  p.  421.  submitted  to  them  by  guardians 

id)  By  14  <fe  15  Vic  c.  105,  and  overseers  are  in  certain  c^ses 

6.  12,  orders  under  seal  made  by  conclusive  between    the    parties 

the  Local  Government  Board  in  thereto. 

cases  of  disputes  as  to  settlement  U)  34  Geo.  3,  c.  64. 
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of  its  liability  to  repair  the  part  of  the  highway  which 
had  been  allotted  to  it  (/). 

Again,  it  was  enacted  by  another  Aci{g),  that  justices 
of  the  peace,  having  jurisdiction  within  the  limit  within 
which  a  highway  was  situated,  should  have  power  to 
make  presentment  of  such  respective  limit  of  any  high- 
way as  was  not  well  and  sufficiently  repaired,  and  that 
every  such  presentment  should  have  the  same  force  and 
effect  in  law,  as  if  it  had  been  presented  and  found  by  the 
oaths  of  twelve  men.  On  an  indictment  for  non-repair  of 
part  of  a  highway  against  the  inhabitants  of  H.,  the  pro- 
secution having  produced  in  evidence  the  record  of  a  pre- 
sentment made  by  a  justice,  under  the  above  statute,  aver- 
ring that  the  part  of  the  highway  in  question  was  out  of 
repair,  and  that  it  was  in  the  township  of  H.,  and  that  the 
inhabitants  of  that  township  ought  to  repair  it,  and  show- 
ing a  submission  to  the  said  presentment,  and  a  plea  of 
guilty  by  two  inhabitants  of  the  township  of  H.  on  behalf 
of  the  said  township,  a  conviction  before  the  quarter 
sessions,  and  a  sentence  of  fine ;  held,  that  the  record 
was  an  estoppel  against  the  township  of  H.,  and  con- 
cluded them  from  showing  that  the  road  was  not  in  their 
township  {h). 

But  in  i?.  V.  Hutchms  (i)  defendant  was  summoned 

(/)  R,  y.  Hickling^  7   Q.  B.  be  binding  on  all  persons  and  for 

880.  This  case  is  sometimes  cited  all  purposes, 
as  an  instance  of  a  judgment  in         (g)  13  Geo.  3,  c.  78,  s.  24. 
refii  (see  Pitt-Taylor  on  Evidence,  {h)  R,  v.  HauglUon,  1  E.  (b  B. 

7th  ed.  vol.  ii.),  but  it  seems  that  501 ;  but  see  R.  v.  HiUchins,  L. 

it  was  unnecessary,  for  the  pur-  R  6  Q.  R  D.  300. 
poses  of  the  above  case,  to  decide,         (t)  L.  R.  5  Q.  R  D.  353  j  L.  R. 

and  that  it  was  not  in  fact  decided  6  Q.  R  D.  300. 
therein  that  such  an  order  would 
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by  an  urban  authority,  under  the  Public  Health 
Act,  1875  (A:),  as  owner  of  premises  abutting  on  a  street, 
for  payment  of  a  quota  of  the  expenses  incurred  by 
such  urban  autliority  in  paving  &c.  such  street,  and  at 
the  hearing  before  the  justices,  they  dismissed  the  com- 
plaint on  the  ground  that  the  street  was  a  highway  repair- 
able by  the  inhabitants  of  B.  at  large.  Subsequently, 
similar  proceedings  were  taken  by  the  same  urban  author- 
ity against  Q,  another  adjoining  owner,  and,  upon  evid- 
ence which  was  not  before  them  on  the  first  occasion,  the 
justices  came  to  an  opposite  conclusion,  and  ordered 
payment  by  C.  of  the  amount  then  claimed  against  him, 
on  the  ground  that  the  said  street  was  not  a  highway 
repairable  by  the  inhabitants  at  large.  Subsequently, 
defendant  was  summoned  a  second  time  by  the  same 
urban  authority,  under  the  same  Act,  for  payment  of 
another  quota  of  expenses  incurred  by  them  in  paving 
&c.  the  same  street ;  and  it  was  agreed,  on  the  hearing 
of  the  second  summons  before  the  stipendiary  magistrate, 
that  all  the  evidence  in  C.'s  case  should  be  treated  as 
being  then  before  him,  and  upon  that  evidence  he  found 
defendant  liable.  Held  by  the  Court  of  Appeal,  Lord 
Selborne  presiding,  reversing  the  decision  of  the  Divi- 
sional Court,  that  the  order  of  dismissal  by  the  justices, 
of  the  first  summons,  was  not  conclusive  between  the 
parties  thereto,  in  the  proceedings  on  the  second 
summons,  on  the  point  as  to  whether  or  not  the  street 
was  a  highway  repairable  by  the  inhabitants  at  large ; 
and  consequently  that  the  urban  authority  were  not 
estopped  thereby  from  recovering  the  quota  of  expenses 

(k)  38  «k  39  Vic.  c.  55. 
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claimed  by  them  on  the  second  summons  (A:A;).  Lord 
Selborae  in  his  judgment  says,  "We  have  in  this 
case  nothing  at  all  to  do  with  any  judgment  in  rem.  If 
we  had,  there  might  be  ground  for  holding  that  there 
were  two  cross  and  contradictory  estoppels,  one  by  the 
judgment  for  the  present  defendant  in  1874  (l\  and  the 
other  by  the  contrary  judgment  against  C,  the  effect  of 
which  might  have  been  to  set  the  whole  matter  at  large. 
But  here  there  is  no  proceeding  in  rem,  no  question  of 
status,  and  if  the  case  which  was  quoted  to  us  of  The 
Queen  v.  The  Inhabitants  of  Hartington  {m)  was  correctly 
decided  (as  to  whicli  I  feel  considerable  doubt),  it  is  not 

relevant We  are   not   in  this  called  upon  to 

determine  how  far,  or  under  what  conditions,  an  order  of 
a  court  of  summary  jurisdiction  may  operate  between  the 
parties  to  it  as  an  estoppel.  Assuming  that  it  may  do  so 
to  some  extent  and  under  some  conditions,  I  conceive  it 
to  be  clear  that  it  cannot  so  operate,  first,  as  to  any 
matter  as  to  which  that  court  had  no  authority  to 
adjudicate  directly  and  immediately  between  the  parties ; 
secondly,  as  to  any  matter  incidentally  coming  in  question, 
as  to  which  a  finding,  if  held  to  be  conclusive  between 
the  parties,  would  operate  in  prejudice  of  the  rights  of 
others  not  parties  to  the  proceeding ;  or,  thirdly,  as  to 
any  incidental  matter,  not  otherwise  determined  than  as 
having  been  the  particular  ground  on  which  the  Court 
dismissed  a  charge  or  complaint. 

"  The  Justices  before  whom  the  complaint  of  the  urban 

{kk)  See  also    Lnth   Harbour  {I)  ie,,  on  the  first  summons. 

d'C,  Commissioners  v.  Inspector  of  (m)  24  L.  J.  M.  C.  98  :  and 
Poor,  L  R.  1  Sa  App.  17.  ante,  p.  92. 
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authority  came,  on  the  7th  of  May,  1874  (w),  had  no 
jurisdiction  to  adjudicate  directly  or  immediately  between 
these  parties  (or  between  any  parties  whatever),  on  the 
question  whether  Mill  Street  (o)  was  or  was  not  a  high- 
way repairable  by  the  inhabitants  of  B.  at  large.  That 
was,  at  the  most,  a  matter  *  incidentally  cognisable '  by 
them.  No  conclusion  which  they  might  form  upon  it 
would  establish  (in  the  one  case)  or  disprove  (in  the 
other)  any  such  liability  as  against  or  in  favour  of  the 
inhabitants.  Their  only'  jurisdiction  was  to  make  or 
refuse  the  order  for  payment  of  a  certain  sum  of  money 
then  claimed  as  the  defendant's  statutable  quota  of  certain 
expenses  at  that  time  incurred  by  the  urban  authority. 

"  To  hold  the  Crown  or  the  urban  authority  estopped 
for  ever  from  claiming  payment  of  the  defendant's  quota 
of  any  other  expenses  of  a  like  character  afterwards  in- 
curred in  respect  of  the  same  street,  because,  on  the  7th  of 
May,  1874,  the  Justices  of  the  petty  sessions  held  the  street 
to  be  a  highway,  repairable  by  the  inhabitants  at  large, 
would  (if  it  were  not  really  such  a  highway)  be  to  deprive 
the  other  adjoining  landowners  who  were  not  parties  or 
privies  to  the  proceeding,  of  their  statutable  right  to  have 
a  just  rateable  contribution  from  the  defendant  and  his 
successors  in  estate  to  all  future  expenses  apportionable 
among  all  the  adjoining  landowners  under  section  150  of 
the  Public  Health  Act.  And  if  the  decision  under  appeal 
is  correct,  it  would  follow  (perhaps  d  fortiori)  that  Mr.  C. 
and  all  persons  claiming  under  him  are  also  estopped 
from  asserting  that  Mill  Street  is  a  highway  repairable 

(w)  Le.  on  the  firat  occasion.  (o)  The  street  in  question. 

H 
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by  the  inhabitants  at  large.  There  would,  therefore,  be 
within  the  same  district  two  laws  operating  simul- 
taneously in  opposite  directions,  as  against  different 
persons  in  exactly  the  same  circumstances,  under  the 
same  words  of  taxation  in  the  same  public  Act  of 
Parliament,  and  either  imposing  upon  some  of  those 
individuals,  and  their  privies  in  estate,  a  liability  which 
the  statute  had  not  in  fact  imposed,  or  exonerating  others 
and  their  privies  in  estate  (to  the  prejudice  of  the  rest) 
from  their  share  of  a  common  burden,  which  the  statute 
had  imposed  equally  upon  all. 

"  Furthermore,  the  order  of  dismissal  cannot,  in  my 
opinion,  have  any  greater  force  or  effect  by  way  of 
estoppel  than  if  it  had  been  actually  drawn  up  in  the 
proper  form  prescribed  by  11  &  12  Vict.  c.  43,  s.  14, 
Sched,,  Form  L.,  in  which  case  it  would  only  have  found 
that  the  complaint  of  the  urban  authority  was  *  not 
proved.'  Such  an  order,  being  at  the  most  equivalent  in 
this  quasi-criminal  proceeding  to  an  acquittal,  could  not 
have  operated  as  an  estoppel,  except  against  a  repetition 
of  the  same  demand  for  the  same  quota  of  the  same 
expenses.  See  Buller's  Nisi  Prius,  p.  245  ;  1  Gilbert  on 
Evidence  (Loft's  edition),  p.  34 ;  R.  v.  Inkahitants  of 
Burhoft  {p)y 

(/3.)  Judgments  and  orders  made  under  special  statutory 
]}oioers  generally  (j). — The  facts  necessary  to  give  juris- 

(p)  5  M.  &  S.  392;  Frumpton  Act  of  Parliament   pi^escribes   a 

V.  Pettis,  3  Leyinz,  23.  particular  remedy  to  be  obtained 

(q)  As  to  an  order  under  the  by  instituting  proceedings  before 

Extradition  Act,  1870,  33  «fe  34  a  court  of  summary  jurisdiction, 

Vict.   c.    52,   see  7?.   v.  yfaurer,  this  by   implication   takes   away 

L.  R.  10  Q.  B.  D.   513.     If  an  any  other  remedy ;  (?rca<  *.Vor/A«m 
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diction  must,  as  a  rule,  appear  on  the  face  of  such  judg- 
ments or  orders.  Thus,  even  an  order  made  by  tlie  Lord 
Chancellor,  under  a  special  statutory  power,  must  show 
on  the  face  of  it  whatever  is  necessary  to  give  him  juris- 
diction (r).  Thus,  in  the  above  case,  Coleridge,  J.,  says, 
"  However  high  the  authority  may  be,  where  a  special 
statutory  power  is  exercised,  the  person  who  acts  must 
take  care  to  bring  himself  within  the  terms  of  the  statute. 
Whether  the  order  be  made  by  the  Lord  Chancellor,  or 
by  a  justice  of  the  peace,  the  facts  which  gave  the 
authority  must  be  stated." 

And  in  order  to  determine  to  what  extent  such  judg- 
ments and  orders  are  conclusive  in  their  operation,  it  is 
usually  necessary  to  examine  the  Act  or  Acts  of  Parlia- 
ment creating  the  jurisdiction.  Thus,  where,  by  an  Act  of 
Parliament,  an  action  might  be  brought  upon  the  certi- 
ficate of  commissioners  that  certain  monies  were  due 
from  an  agent  to  officers  of  the  army,  it  was  held 
that,  if  such  an  action  were  brought,  the  certificate 
of  the  commissioners  was  conclusive  as  to  the  fact 
of  the  monies  being  owing,  and  could  not  be  contro- 
verted {s).  Again,  under  the  Stamp  Act  1870  (33  &  34 
Vict.  c.  97),  the  decisions  of  commissioners  of  Inland 
Revenue  respecting  stamp  duty,  are  in  certain  cases 
conclusive. 

Steamship  Fishing  Co.  v.  Edgehill,  E.    373,    379.      The    same   rule 

L.  R.  II  Q.  B.  D.  225;  and  see,  appliestothe  judgments  of  courts 

with  respect  to  certain  proceed-  of  inferior  jurisdiction,  see  ante, 

ings  to  be  taken  in  the  County  pp.  43 — 45. 

Court,  The  Employers'  Liability  («)  Moody  v.  Thurston,  I   Str. 

Act,  1880,  43  it  44  Vict.  c.  42.  481. 


(r)  ChiHstie  v.  Unmn,  1 1  A.  (& 


H  2 
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So  also  by  Stat.  14  &  15  Vict.  c.  105,  s.  12,  orders 
made  bv  the  Local  Government  Board  in  certain  cases  of 
dispute  as  to  settlements,  are  conclusive  (t). 

The  importance  of  referring  to  the  special  Act  or  Acts 
of  Parliament  creating  a  jurisdiction,  for  the  purpose  of 
ascertaining  the  effect  of  judgments  and  orders  made  in 
the  exercise  of  that  jurisdiction,  is  further  shown  by  the 
two  following  cases  which  were  decided  under  the 
Parliamentary  Elections  Act,  1868  (u).  By  section  29  of 
the  above  Act,  the  court  held  by  a  judge  to  try  an  election 
petition  under  the  said  Act,  was  to  be  a  court  of  record. 
By  section  11,  subsection  13,  of  the  Act,  it  was  enacted 
that  the  determination  of  the  judges,  on  the  trial  of  an 
election  petition,  whether  the  member  whose  return  or 
election  was  complained  of,  or  any  and  what  other  person, 
was  duly  returned  or  elected,  or  whether  the  election  was 
void,  should,  upon  a  certificate  in  writing  being  given  by 
the  said  judge  to  the  Speaker  of  the  House  of  Commons, 
be  final  to  all  intents  and  purposes.  It  was  accordingly 
decided  in  a  case  under  the  Act  (x)  that  a  determination 
of  the  judge  under  the  above  Act,  after  certificate  given, 
was  binding  and  conclusive  upon  everybody :  and  that, 
even  in  the  case  of  the  trial  on  the  election  petition  having 
been  collusive,  it  was  not  competent  for  the  Court  of 
Common  Pleas  (the  court  to  which,  by  section  5  of  the 
above  Act,  the  petition  had  to  be  presented),  to  examine 


(t)  See  ante,  p.  93 ;  and,  as  to  («)  31  &  32  Vict.  c.   C  (now 

certificates  given  and  orders  made  repealed). 

by  the  Board  of  Trade,  under  the  (x)   Waygood  v.  JameSy  L.  R.  4 

Bankruptcy  Act,  1883,  see  46  k  C.  P.  30  i. 
47  Vict.  c.  52. 
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the  collusion,  or  to  order  a  second  investigation  of 
the  matter,  though  it  might  be  in  the  power  of  the 
House  of  Commons  to  order  one  (y).  Again,  it  was 
enacted  by  section  11  of  the  above  Act,  that  where 
a  charge  was  made  in  the  election  petition,  of  any 
corrupt  practices  (z)  having  been  committed  at  the  elec- 
tion, the  judge  should,  in  addition  to  his  certificate,  and 
at  the  same  time,  report  thereon  to  the  Speaker :  and 
by  section  1 1 ,  subsection  1 5,  of  the  same  Act,  the  judge 
might,  at  the  same  time,  make  a  special  report  to  the 
Speaker  concerning  any  other  matters  arising  in  the  course 
of  the  trial,  as  he  might  think  proper.  But  it  was  held, 
in  another  case  arising  under  the  above  Act,  that  the 
judge's  report  under  the  Act  was  not,  like  his  certificate, 
conclusive  of  the  facts  therein  stated,  in  a  subsequent 
election  petition  (a) 

10.  Sentences  of  Courts-Martial. — Courts-martial  are 
courts  of  limited  jurisdiction  established  by  Act  of  Pariia- 
ment.     They  are  not  courts  of  record  (6). 


(y)  See  per  Willes,  J.,  L.  R.  4 
a  P.  at  p.  369. 

(2)  By  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51,  8.  11),  the 
term  *•  illegal  practices"  is  sub- 
stituted for  "  corrupt  practices." 

(a)  Stevens  v.  Tillett  (Norwich 

election  petition),  L.  R.  6  C.  P. 

147. 

(6)  Per  Kelly,  C.  B.,  in  Scott  v. 

Stamfield,  L.  R.  3  Ex.  at  p.  223. 

Their  jurisdiction    extends  over 

(a)  certain  offences,  in  respect  of 

military  or  naval  service,  which 


are  specified  by  statute,  and  {h) 
certain  civil,  i,e.,  non- military  or 
non-naval  offences,  which  are  also 
specified  by  statute.  The  juris- 
diction of  military  courts-martial 
is  now  regulated  by  the  Army 
Discipline  and  Regulation  Act, 
1879,  42  &  43  Vict.  c.  33  ;  that 
of  naval  courts-martial  by  the 
Navy  Discipline  Act,  1866,  29  «fe 
30  Vict,  a  109.  The  ordinary 
jurisdiction  of  courts-martial  is, 
however,  extended  in  certain  cases 
and  under  certain  exceptional 
circumstances,   €,g,^   beyond    the 
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■ 

There  is,  however,  no  court  of  law  in  which  an  appeal 
can  be  brought  against  the  proceedings  or  sentence  of  a 
court-martial,  in  cases  where  the  prisoner  and  the  offence 
are  within  its  jurisdiction. 

But  courts-martial  are  subject  to  proceedings  by  way 
of  prohibition  in  the  High  Court  of  Justice,  if  they  exceed 
their  jurisdiction.  Thus  Lord  Loughborough,  in  speak- 
ing of  a  court-martial,  says  {d) :  "  This  court  being 
established  in  this  country  by  positive  law,  the  proceed- 
ings of  it,  and  the  relation  in  which  it  will  stand  to  the 
courts  of  Westminster  Hall,  must  depend  upon  the  same 
rules  with  all  other  courts  which  are  instituted,  and  have 
particular  powers  given  them,  and  whose  acts,  there- 
fore, may  become  the  subject  of  application  to  the  courts 
of  Westminster  Hall  for  a  prohibition.  Naval  courts- 
martial,  military  courts-martial,  courts  of  Admiralty, 
courts  of  prize,  are  all  liable  to  the  controlling  authority 
which  the  courts  of  Westminster  Hall  have  from  time  to 
time  exercised,  for  the  purpose  of  preventing  them  from 
exceeding  the  jurisdiction  given  to  them ;  the  general 
ground  of  prohibition  being  an  excess  of  jurisdiction, 
when  they  assume  a  power  to  act  in  matters  not  within 
their  cognizance.'' 

And,  therefore,  notwithstanding  the  sentence  of  a 
court-martial,  a  civil  court  is  not  precluded  from  enter- 
taining, in  a  civil  action,  the  question  whether  or  not  the 
offence  committed  was  within  the  jurisdiction  of  the 
court-martial  which  adjudicated  upon  it. 

seaa,  in  default  of  a  competent     Martial  (6th  ed.),  p.  14. 

civil  judicature,  in  time  of  war,  (d)  Grant  v.  Gmld,  2  H.  Bl.  at 

itc.      See    Simmons  on   Courts-     p.  100. 


D0ME8TIC    JUDGMENTS    IN    BEM.  108 

Thus,  it  has  been  decided  (e),  that  an  action  of  trespass 
lies  for  an  inferior  military  officer  against  his  superior 
officer  (both  being  under  martial  law),  who  imprisoned 
him  for  disobedience  to  an  order  made  under  colour,  but 
not  within  the  scope  of  military  authority,  although  the 
imprisonment  was  followed  by  a  court-martial,  which,  it 
appears,  had  convicted  him. 

There  does  not  seem  to  be  any  express  decision  on 
the  point  whether  or  not  the  sentence  of  a  court- 
martial  operates  as  a  judgment  m  rem,  though  it  is 
considered  by  some  authorities  that  it  may  take  effect  as 
such  (/). 

It  appears,  however,  that  it  may  operate  as  an  estoppel, 
in  a  subsequent  action  for  false  imprisonment.  Thus,  in 
an  action  for  false  imprisonment  brought  by  a  master  of 
a  man-of-war  against  his  captain,  in  which  the  defence 
was  that  the  plaintiff  was  put  under  arrest,  in  order  to 
bring  him  to  a  court-martial,  and  that  he  was  brought  to 
a  court-martial  and  was  sentenced  thereby,  it  appears 
that  the  sentence  of  the  court-martial  might  have  been 
considered  to  be  conclusive,  if  it  had  been  pleaded  by  the 
defence  by  way  of  estoppel  (9). 

There  seems,  indeed,  to  be  no  reason  why  the  sentence 
of  a  court-martial,  over  a  matter  within  its  jurisdiction^ 
being  the  sentence  of  a  court  of  competent  jurisdiction, 

(e)  Wardmy.  Bailey,  4  Taunt.  681. 

67.  {(/)  The  sentence,  however,  was 

(/)  See  Pitt-Taylor  on  Evidence  not  pleaded,  and  there  was  a  ver- 

(7  th  ed.),  p.  1403;  and  Smith's  diet  for  the  plaintiff  for  substantial 

L.  0.    (8th  ed.),  vol.  ii.,  p.  835;  damaj^es.  See/Trfww^/on/v.  ZT/mw, 

and  see  /?.  v.  Sndrh's,  1  East,  306  ;  2  ('.  it  P.  148. 
Jie  John  Walter  Poe,  f)  B.  k  Ad. 
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should  not  have  an  equal  binding  effect  to  that  accorded 
to  a  judgment  of  any  other  court  of  criminal  juris- 
diction (h).  On  the  other  hand  it  would  appear  unlikely 
thaft  a  court,  not  of  record,  having  this  limited  jurisdiction 
and  established  under  special  Act  of  Parliament  for  a 
particular  purpose,  would,  at  any  rate  in  time  of  peace 
and  under  ordinary  circumstances,  have  a  binding  effect 
given  to  its  decisions  superior  to  that  accorded  to  the 
decisions  of  other  criminal  courts,  even  of  general 
criminal  jurisdiction,  throughout  the  country. 

1 1.  Judgments  on  proceedings  hy  way  of  quo  warranto. 
— ^The  old  writ  of  quo  warranto  was  in  the  nature  of  a 
writ  of  right  to  the  Crown,  against  him  who  claimed  or 
usurped  any  oflSce,  franchise,  or  liberty,  to  inquire,  in  order 
to  determine  the  right,  by  what  authority  he  supported 
his  claim.  It  lay  also,  in  case  of  non  user  or  long  neglect 
of  a  franchise,  or  misuser  or  abuse  of  it,  being  a  writ 
commanding  the  defendant  to  show  by  what  warrant  he 
exercised  such  franchise,  office,  &c.  In  case  of  judg- 
ment for  the  defendant,  he  had  an  allowance  of  his 
franchise,  office,  &c.  But  in  case  of  judgment  for  the 
Crown,  "for  that  the  party  is  entitled  to  no  such 
franchise,  <S:c.  (or  hath  disused  or  abus«d  it),"  the 
franchise,  &c.,  was  cither  seized  into  the  sovereign's 
hands,  or  there  was  merely  judgment  of  ouster  to  turn 
out  the  party  who  usurped  it.  The  judgment  on  a  writ 
of  quo  warranto  was  final  and  conclusive  even  against 
the  Crown.     The  old  writ  of  quo  warranto  has,  however, 


(h)  As  to  the  latter,  see   the      irique  v.    Itm-ie,  L.   R.   4   H.    L. 
remarks  of  Blackburn,  J.,  in  Cas-     414. 
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been  superseded  by  an  information  filed  in  the  Queen's 
Bench  by  the  Attorney-General,  in  the  nature  of  a  writ 
of  quo  warranto,  wherein  the  process  is  speedier,  and 
the  judgment  not  quite  so  decisive.  The  proceeding 
by  way  of  quo  warranto  is  properly  a  criminal  method 
of  prosecution,  to  punish  the  usurper  by  a  fine  for 
usurpation,  as  well  as  to  oust  him  or  seize  it  for  the 
Crown.  But  it  has  long  been  applied  to  the  mere 
purposes  of  trying  the  civil  right,  seizing  the  franchise, 
&c.,  or  ousting  the  wrongful  possessor:  the  fine  being 
nominal  only.  It  is  therefore  considered,  in  modern 
practice,  as  merely  a  civil  proceeding,  and  the  court  will 
grant  a  new  trial,  though  the  verdict  should  have  been 
for  the  defendant  (i). 

The  nature  of  the  proceedings  on  a  writ  of  quo 
warranto,  and  also  the  difference  between  the  effect  of 
a  judgment  on  a  writ  of  quo  warranto,  and  on  an 
information  in  the  nature  of  a  quo  warranto,  are 
explained  by  Holt,  C.  J.,  as  follows  {k) :  "  A  quo 
warranto  is  in  the  nature  of  a  writ  of  right,  to  which 
the  defendant  can  have  no  plea  but  to  justify  or  disclaim, 
and  cannot  plead  not  guilty  :  and  judgment  both  for  and 
agahist  the  king  is  final.  But  the  judgment  in  an  infor- 
mation in  the  nature  of  a  quo  warranto,  if  against  the 
defendant,  is  final,  but  not  if  against  the  king.'*  Thus 
defendant,  in  answer  to  a  writ  of  quo  warranto,  could 
not  plead  non  usurpavit,  ?'.e.,  that  he  did  not  usurp  the 
office  (/). 

{{)  See  Stephen's  Commentnries  (0    /?.  v.  BUigden^  10  Mod.  at 

(7th  ed.),  vol.  iii.,  pp.  638  H  seq.       p.  229.   However,  by  32  Geo.  3  c. 

{k)  Aium.  Case,  12  Mod.  225.        58,  it  was  enacted  that  it  should 
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There  are  one  or  two  decisions  on  the  effect  of  judg- 
ments in  ouster  on  infonnations  in  the  nature  of  quo 
Avarranto  which  may  be  noticed  here.  Thus,  on  an 
information  by  quo  warranto  for  acting  as  one  of  the 
baiHffs  of  a  corporation,  defendant  justified  by  claiming 
title  under  two  former  bailiffs,  A.  and  B.  The  prosecu- 
tion thereupon  produced  a  record  of  a  judgment  of  ouster, 
on  a  quo  warranto,  against  A.  and  B.  Held  that  this 
Avas  good  evidence  against  defendant,  especially  as  he 
claimed  under  them :  and  that  such  judgments  have 
been  often  given  in  evidence  against  third  persons. 
But  the  Court  said  that  it  was  not  conclusive  evidence, 
for  defendant  might  have  proved  that  the  judgment  was 
obtained  by  collusion,  or  that  the  first  defendants  were 
restored  (m).  Again,  on  an  information  by  quo  warranto 
against  defendant  for  acting  as  one  of  the  chief  burgesses 
of  a  borough,  a  special  verdict  (on  an  information  by 
quo  warranto  against  A.,  who  had  presided  as  mayor  at 
the  election  of  defendant  into  the  office  of  capital  burgess, 
and  which  resulted  in  judgment  of  ouster  against  A.), 
was  held  to  be  admissible,  but  not  conclusive,  evi- 
dence against  defendant,  of  the  facts  found  therein  (n). 
But  in  proceedings  of  mandamus  to  defendants  to 
certify  the  election  of  one  W.  as  recorder  of  York,  in 
which  the  point  raised  was  whether  W.  or  S.  had  been 


be  lawful  for  the  defendant,  to  any  tion.   See  also  7  Will.  4  <fe  1  Vict, 

information  in  the  nature  of  quo  c.  78  ;  and  6  &  7  Vict,  a  89. 
warranto,  for  the  exercise  of  any  (m)  JR.y.  Hebden,  2Str.  1109  ; 

office,  (fee,  to  plead  a  prescriptive  and  2  Selwyn's  N.  P.  (13th  ed.), 

title  of  six  years'  duration  previous  p.  1 1 36.  ' 

to  the  exhibition  of  the  informa-         (n)  /?.  v.  Grimes,  ^  Purr.  2599. 
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elected  as  such  recorder,  an  information  by  quo  warranto 
against  one  A.,  a  common  councilman,  who  had  voted  for 
S.,  charging  him  with  usurping  the  office  of  common 
councilman,  and  resulting  in  a  conviction  and  judgment 
of  ouster,  was  held  conclusive  evidence  against  defendants, 
to  show  that  A.  was  not  a  common  councilman  when  he 
voted  for  S.,  and  that  therefore  the  election  of  S.  was 
void  (o) . 

These  decisions  seem  to  be  plainly  in  accordance  with 
the  rules  laid  down  in  the  opinions  of  tlie  judges  in  the 
Duchess  of  Kingston's  Case  {p)j  respecting  the  admissi- 
bility and  effect  of  judgments  and  verdicts  in  subsequent 
proceedings.  It  does  not  appear  to  have  been  actually 
decided  in  any  of  them,  that  a  judgment  of  ouster  on  an 
information  by  quo  warranto,  operated  as  a  judgment  in 
rem  {q) . 

12.  Convictions  on  criminal  pi'osecutions  and  inquisi- 
tions.— ^It  may,  perhaps,  be  considered  that  the  definition 
of  a  judgment  in  rem  given  abover(r),  would  include  con- 
victions on  criminal  prosecutions  and  inquisitions  (s),  but 


(o)  R.  V.  Maytyr  of  York,  5  T. 
R  66.  As  to  an  estoppel  on  a 
corporation  arising  from  an  assess- 
ment made  by  them  in  obedience 
to  a  mandamus,  see  R,  v.  Mayor, 
<j&c.,  of  Sandwich,  10  Q.  B.  563. 

{p)  Appendix  B,  pp.  421,  ei 
seq.  It  is  a  noticeable  fact  that 
the  expression  "judgment  in 
rem,^*  does  not  occur  anywhere  in 
the  opinions  of  the  judges  in  the 
DuchesB  of  Kingston's  Case, 

(q)  See  further  as  to  proceed- 
ings on   quo  wairanto,  Selwyn's 


N.P.  (13th  ed.),  vol.  ii.,  pp.  1110 
et  seq. 

(r)  See  ante,  p.  75. 

(s)  Some  learned  writers  on  the 
law  of  Evidence  have  criticised 
this  definition  with  reference  to 
the  effect  of  criminal  convictions 
and  inquisitions.  See  Pitt-Taylor 
on  Evidence  (7th  ed.),  pp.  1400, 
1401 ;  and  Phillipps  on  Evidence, 
vol.  ii.,  p.  6,  note  1.  Pitt-Taylor 
considers  that  criminal  convictions 
are  subject  to  the  same  rules  as 
judgments  ijiier  ]xiries. 
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they  cannot  be  treated  for  all  purposes  as  on  the  same 
footing  with  judgments  in  rem^  properly  so-called,  although 
they  do  in  certain  cases  resemble  them. 

As  regards  the  effect  of  criminal  convictions  upon  sub- 
sequent civil  proceedings,  an  important  distinction  which 
formerly  existed  between  criminal  and  civil  cases  must 
be  borne  in  mind.  This  distinction  arose  from  the  fact 
that  whereas  in  a  civil  action  neither  party  was  allowed 
to  give  evidence  in  his  own  behalf  (^),  if  the  plaintiff  pro- 
secuted the  defendant  criminally,  he  would  be  allowed  to 
give  evidence  on  behalf  of  the  prosecution ;  the  reason  for 
this  distinction  being  that  the  Crown  is  always  in  the  eye 
of  the  law,  one  of  the  parties  to  a  criminal  prosecution, 
the  prisoner  or  defendant  being  the  other  (w).  The  result 
was  that  a  criminal  conviction  could  not  be  made  use  of 
by  the  prosecuting  party  in  subsequent  civil  proceedings 
between  him  and  the  convicted  party  (x),  as  the  convic- 
tion might  have  been  obtained  upon  his  evidence,  and  it 
would  in  effect  be  allowing  him  to  give  evidence  in  his 
own  cause  (y).  Thus,  Best,  C.  J.,  says  (z),  "  I  mean  not 
to  infringe  upon  the  principle  that  a  verdict  in  a  criminal 
case  cannot  be  given  in  evidence  by  the  prosecutor  in 
support  of  a  civil  action.  We  should,  as  far  as  we  can, 
take  from  prosecutors  every  temptation  to  go  beyond  the 
truth  in  their  evidence  (a)." 

(t)  This  distinction  was  abol-  9  ;  Hathaway  v.  Barrow^  1  Camp, 

ished  by  Lord  Brougham's  Act,  151. 

14  «fe  15  Vict.  c.  99.  (y)  Gibson  v.  McCarthy,  Cas. 

(u)  See  Stephen,  J.*8  General  temp.  Hard wicke,  311. 

view   of   the    Criminal    Law   of  {z)  Brook  v.  Carpenter,  3  Bing. 

England,  chap.  IL,  p.  26.  at  p.  300. 

(x)  Smithy,  Rximm(ifis,\Q2imii.  (a)  The   learned    judge    says, 
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And,  in  an  action  by  A.  against  B.,  for  stopping  up  a 
road,  in  which  B.  sought  to  bar  A.  from  his  action  by 
producing  a  conviction  against  him  for  stopping  up  the 
same  road,  the  conviction  was  held  inadmissible  (6). 
Alderson,  B.,  said,  "  The  Crown  and  subject  were  the 
parties  to  the  indictment,  and  therefore  it  was  not 
between  the  two  parties  to  this  action.  The  distinction 
is  shown  by  the  authority  cited  in  Viner's  Abridgement, 
Estoppel,  F.  35  (c)." 

So  also  in  an  action  of  trespass  for  battery,  after  the 
conviction  of  defendant  of  a  battery  in  a  criminal  prosecu- 
tion, it  was  held  that  the  conviction  was  inadmissible 
against  defendant  in  the  civil  action,  on  the  ground  that 
no  record  of  conviction  or  verdict  could  be  given  in  evi- 
dence but  such  as  both  parties  might  have  produced  (d). 

Another  reason  may  be  assigned  for  the  non-admissi- 
bility  of  criminal  verdicts  as  evidence  in  civil  cases,  viz., 
that  in  the  criminal  trial  defendant  could  not  attaint  the 
jury  as  he  would  have  been  entitled  to  do  if  injured  in  a 
civil  action  (e).  But,  on  the  other  hand,  it  is  stated  on 
good  authority  (/),  that  there  are  many  cases  where  a 


however,  "  This  is  a  general  rule, 
but  necessity  has  occasioned  some 
exceptions  to  it.  A  prosecutor 
obtains,  by  the  conviction  of  a 
felon,  restitution  of  his  goods, 
and  yet  the  prosecutor  is  a  com- 
petent witness  on  the  trial  of  the 
felon."  See  also  as  to  exceptions 
in  certain  cases  of  forfeiture  fol- 
lowing on  a  conviction,  Damn  v. 
Nest,  6  C.  &  P.  167. 

(Jb)  Petrie  v.  NuWxU,  25  L.  J. 


Ex.  200. 

(c)  The  passage  in  Viner  seems, 
however,  to  be  in  support  of  the 
proposition  that  a  confession 
which  is  not  absolute,  works  no 
estoppel;  and  see  further  as  to 
that  rule,  Bro.  Estop,  pi.  132. 

[d)  /?.  V.  Warden  of  the  Fleet, 
12  Mod.  337. 

((?)  Gilbert  on  Evidence,  p.  26. 
(/)  BuUer's    N.    P.    p.    245, 
note  (I. 
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verdict  may  be  given  in  evidence  against  a  party  who 
could  not  have  an  attaint,  as  for  instance :  those  which 
establish  customs  and  public  rights,  where  the  verdict  is 
always  received  in  evidence  against  those  who  are  not 
parties  and  privies.  Thus,  in  a  case  already  cited  {g\ 
Alderson,  B.,  says,  "  No  doubt  the  judgment  in  the 
indictment  may  be  given  in  evidence  upon  the  trial  of 
the  issue  as  to  whether  the  locus  in  quo  is  a  public 
highway,  but  it  cannot  be  pleaded  as  an  estoppel.*' 

In  the  same  way,  criminal  verdicts  were  not,  as  a 
rule,  received  as  evidence  in  matters  over  which  the 
ecclesiastical  court  had  exclusive  jurisdiction.  Thus,  if  a 
man  had  two  wives,  and  was  convicted  of  bigamy,  and 
died,  and  the  second  wife  claimed  dower,  the  verdict  and 
conviction  could  not  be  given  in  evidence  ;  but  the  writ 
had  to  go  to  the  bishop :  for  whether  the  marriage  was 
lawful  or  not,  was  the  point  in  controversy,  and  that 
was  of  ecclesiastical  jurisdiction,  and  was  not  to  be 
decided  at  common  law  (h). 

The  same  rule  appears  to  have  been  followed  in 
proceedings  on  a  petition  for  dissolution  of  marriage  for 
bigamy  and  adultery,  in  which  proof  of  a  conviction  for 
bigamy  was  considered  as  a  matter  of  course  to  be 
insuflBcient   (i).     On   the  other  hand,  a  conviction   for 


(g)  Fetrie  v.  NfiUall,  25  L.  J. 
Ex.  200.  The  judges  were  not 
unanimous.  Martin,  B.,  says,  "  I 
feel  strongly  the  force  of  Mr. 
Mellish's  argument,  that  if  the 
judgment  in  this  indictment  is 
conclusive  against  the  party  con- 
victed and  all  persons  claiming 


under  him,  it  is  absurd  that  those 
who  are  bound  by  that  judgment 
should  be  able  to  bring  an  action 
against  anyone  who  uses  the  high- 
way." 

(A)  Gilbert's  Evidence,  p.  28. 

(t)  March  v.  March,  28  L  J. 
P.  &  Matr.  30.    The  respondent, 
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bigamy  in  marrying  A.  was  a  bar  to  the  convicted  party, 
so  as  to  prevent  him  subsequently  taking  proceedings 
against  A.  in  the  ecclesiastical  court,  pro  jactiiatlone 
maritagn,  and  if  he  did  so,  A.  would  be  entitled  to  a 
prohibition  (k).  And  it  appears  that  a  criminal  con- 
viction is  at  any  rate  conclusive  in  a  civil  case,  as  to  the 
fact  of  the  prisoner  having  been  convicted.  Thus,  in 
Cdstrtque  v.  Imrie  {l\  Blackburn,  J.,  says,  ''  A  judgment 
in  an  English  Court  is  not  conclusive  as  to  anything  but 
the  point  decided,  and  therefore  a  judgment  of  conviction, 
or  an  indictment  for  forging  a  bill  of  exchange,  though 
conclusive  as  to  the  prisoner  being  a  convicted  felon,  is 
not  only  not  conclusive,  but  is  not  even  admissible 
evidence  of  the  forgery  in  an  action  on  the  bill ;  though 
the  conviction  must  have  proceeded  on  the  ground  that 
the  bill  was  forged.'' 

The  deduction  from  the  cases  cited  appears  to  be  that, 
with  the  exceptions  there  indicated,  crhninal  verdicts  of 
guilty  are  not  As  a  rule  evidence  in  civil  cases ;  but  on 
the  other  hand,  a  verdict  in  a  civil  case  may  be  given  in 
evidence  in  a  criminal  case  (m). 

It  appears,  however,  that  originally  criminal  con- 
victions operated  to  a  certain  extent  as  judgments  in 


however,  did  not  appear,  and  there 
was  no  discussion  on  the  point ; 
see  also  Hart  v,  McNamara,  4 
Price  164,  note. 

(k)  Boyle  V.  Boyle,  3  Mod.  164, 
and  Appendix  B,  p.  417. 

(0  L.  R  4  H.  L.  at  p.  434. 

{m)  Richardson  y,  Williams,  12 
Mod.  319,  but  the  report  is  too 
scanty  to  be  of  much  value.    One 


reason  may  possibly  be  that  the 
king  is  not  bound  by  estoppels, 
though  he  may  take  advantage  of 
them.  Vin.  Ab.  Estop,  p.  432  ; 
and  Co.  Inst.,  part  ii.,  p.  39.  And 
it  would  appear  from  this  that 
verdicts  in  civil  cases  might  be 
used  on  behalf  of  the  Crown  in 
criminal  cases,  but  not  on  behalf 
of  the  prisoner. 
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rem  (n).  For  although  verdicts  in  civil  cases  did  not 
bind  strangers,  because  they  could  not  have  attaint 
thereof,  yet,  if  a  man  was  found  guilty  on  an  indictment, 
inasmuch  as  no  one  could  have  attaint  of  it,  it  acted  as 
an  estoppel  towards  everybody  (o).  And  although  pro- 
ceedings by  attaint  are  now  abolished  (p),  the  distinction 
still  exists,  that  verdicts  in  civil  cases  may  be  set  aside 
at  the  instance  of  either  of  the  parties  thereto,  but 
verdicts  in  criminal  cases  cannot.  Moreover,  criminal 
convictions  for  treason,  or  for  a  felony  if  followed  by  a 
sentence  of  death,  were  like  judgments  in  rein^  inasmuch 
as  they  were  followed  by  attainder  which  involved  for- 
feiture and  corruption  of  blood  {q). 

It  appears  that  acquittals  in  criminal  cases  are  not  as 
a  rule  evidence  in  civil  cases,  for  much  less  evidence  is 
necessary  to  maintain  the  action  than  to  attaint  the 
criminal,  and  therefore  his  acquittal  was  no  argument  that 


(n)  Bro.  Etttop.  pi.  163;  Vin. 
Ab.  p.  444. 

(o)  Bro.  Estop,  pi.  163.  If  a 
party  is  attainted  by  his  own 
confession,  this  is  no  estoppel  to 
a  stranger.  But  see  Vin.  Ab. 
Estop,  p.  449,  and  Bro.  Estop, 
pi.  64,  to  the  effect  that  a  stranger 
can  take  advantage  of  it,  for  it 
cannot  be  reversed.  In  trepass 
for  assault  the  defendant  pleaded 
not  guilty,  and  plaintiff  estopped 
him,  because  he  was  indicted 
thereof  at  another  time,  and  tra- 
versed it,  and  said  that  it  was  of 
the  assault  of  the  plaintiff  and  so 
to  issue,  and  afterwards  waived  it, 
and  confessed  the  traverse.  Held, 


that  the  confession  estopped  him 
from  pleading  not  guilty  and  from 
pleading  son  assault  demesne.  See 
further,  as  to  the  difference 
between  the  effect  of  a  confession 
to  an  indictment,  and  a  verdict  of 
guilty  thereon,  /?.  v.  Templeman, 
I  Salk.  55. 

(p)  6  Geo.  4,  c.  50,  ss.  60,  61  ; 
3  &  4  Will.  4  c.  91,  s.  47. 

(q)  See  Co.  Litt.  352  b.  As 
to  judgments  that  run  to  the  dis- 
ability or  legitimation  of  the 
person,  see  arUef  p.  89 ;  and  as 
to  judgments  involving  forfeiture, 
see  Mr.  Justice  Blackstone*s 
reasons  in  Scott  v.  Shearman,  2 
Sir  W.  Bl.  977,  ante,  p.  78. 


DOMESTIC  JUDGMENTS    IN    REM.  113 

the  fact  was  not  true  (r).  Another  reason  is  given  in 
Buller's  Nisi  Prius  {s)  viz.,  "  that  an  acquittal  ascertains 
no  fact  as  a  conviction  does."  However,  if  a  conviction 
of  A.  is  evidence  that  he  was  convicted,  it  seems  a 
natural  inference  that  an  acquittal  of  A.  is  evidence  that 
he  was  acquitted.  But  it  cannot  be  pleaded  as  an 
estoppel  in  a  subsequent  civil  action  {s  s). 

Criminal  convictions,  in  their  operation  upon  criminal 
cases,  appear  to  be  subject  to  rules  similar  to  those 
applicable  to  judgments  inter  partes.  Thus  a  verdict  of 
guilty  upon  an  indictment  for  the  non-repair  of  a  road'  is 
conclusive  evidence  in  a  subsequent  indictment  against 
the  same  parish  for  non-repair  of  the  same  road  {t).  So 
also  where  defendant  was  indicted  for  non-repair  of  a 
highway,  which  it  was  alleged  he  was  liable  to  repair 
ratione  tenurce^  and  to  prove  his  liability  evidence  was 
given  of  the  conviction  of  W.  S.,  a  former  owner  and 
occupier  of  the  same  lands,  for  non-repair  of  the  same 
highway ;  and  evidence  was  also  given  of  the  repair  of 
the  said  highway,  subsequently  to  the  said  conviction,  by 
the  occupiers  of  the  said  lands  ;  and  that  public  notice  of 
the  liability  to  repair  was  given  when  the  said  lands  were 
offered  for  sale,  and  that  defendant,  who  purchased  the 
lands  after  the  said  notice,  was  then  the   owner  and 

(r)  Gilbert  on  Evidence,  p.  27.  (ss)  Ifdsham  v.  Blackwood,  20 

Neither  is  the  conTiction  an  argu-  L.  J.  C.  P.  187. 

ment  that  the  fact  was  true.   See  {t)  R.  v.  St.  PancrcUy  Peake's 

per  Blackburn,  J.,   in   Castiique  Nisi  Prius  Cases,  219.     In  a  civil 

V.  Imrie,  L.  R,  4  H.  L.  at  p.  434,  proceeding,   if    not  guilty   were 

ante,  p.  111.  pleaded,  the  civil  right  was  not 

(s)  P.  245,  note  a.     See   also  bound;  see  R,  v.  Burbon,  5  M.  db  S. 

Phillipps  on  Evidence,  vol.  i.  p.  338.  392. 
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occupier  of  them  ;  it  was  held,  by  the  majority  of  the 
judges,  that  defendant  was  estopped  from  denying  his 
liability,  in  consequence  of  the  conviction  of  W.  S.  with 
whom  he  was  privy  in  estate  (w). 

An  inquisition,  properiy  so  called,  is  the  written  state- 
ment or  finding  of  a  jury,  returned  for  the  purpose  of  a 
particular  inquiry,  as  distinguished  from  an  indictment, 
which  is  an  accusation  by  the  oath  of  jurors  returned  to 
inquire  generally  of  all  offences  within  the  county. 
Where  it  contains  the  subject-matter  of  accusation,  it  is 
equivalent  to  the  finding  of  a  grand  jury  {x). 

It  appears  that  the  finding  in  an  inquisition  taken 
under  a  commission  is  evidence  of  the  facts  so  found, 
but  not  conclusive  evidence,  so  as  to  bind  third 
parties  (y).  Thiis  an  inquisition  taken  under  a  commis- 
sion from  the  Court  of  Exchequer  was  held  to  be 
admissible,  but  not  conclusive  evidence  of  the  facts 
stated  in  the  return  (s).  So  also  an  extent  of  Crown 
lands  in  the  Exchequer  was  evidence  in  subsequent 
proceedings  on  behalf  of  the  Crown,  being  the  result  of 
an  inquiry  by  a  public  officer  on  a  public  matter  (a). 

Inquisitions  in  lunacy  are  not  conclusively  binding 
upon    third  parties,   although   they  are   admissible  in 


(m)  a  v.  Blakemore,  2   Deni-  (a)  Rowe  v.  Brenton,  3  M.  &  R, 

son's  C.  C.  R.  410,  164.     See  further  as  to  inquisi- 

(x)  Jervis  on  Coroners  (4th  ed.),  tions  by  sherifTs  juries  under  the 

p.  242.  Lands  Clauses  Consolidation  Act, 

(y)  Irulh  Society  v.   Bishop  of  1845,  the  cases  collected  in  Ros- 

Derri/y  12  CI.  &  F.  at  p.  666.  coe's  Nisi  Prius  Evidence  (12th 

(z)  Tooker  v.  Beaufort^  1  Burr,  ed.),  pp.  195 — 197. 
146 ;    Sayer,  297. 
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evidence  against  them  (b).     In  fact,  such  findings  are 
usually  ex  parte  (c). 

The  result  of  a  finding  on  a  coroner's  inquisition  was 
sometimes  forfeiture  of  goods,  e,g.^  in  the  case  of  a  pre- 
sentment of  2ifngam  fecit  (d)^  or  where  the  coroner  found 
a  deodand  (e).  The  finding  of  fugam  fecit  before  the 
coroner,  it  seems,  was  not  traversable  in  subsequent  pro- 
ceedings (/).  But  the  finding  of  a  deodand  was  {g).  But 
the  former  was  conclusive  in  an  action  of  trespass  brought 
against  the  coroner's  ofi&cer  for  seizing  the  goods  for- 
feited (A).  But  an  inquisition  taken  before  the  coroner 
super  visum  corporis  and  resulting  in  a  finding  oifelo  de 
sCj  is  not  absolutely  conclusive.  Thus  it  is  stated  as  follows 
in  1  Hale,  P.  C.  416  (i).  "  But  although  an  inquisition 
taken  before  the  coroner  super  visum  corporis  in  the 
point  o{  felo  de  se  is  of  great  authority  and  a  sufficient 
record,  whereupon  process  may  be  made  against  those 


{b)  Faulder  v.  Selk^  3  Camp. 
1 26  ;  Sergesan  v.  Sealey,  2  Atk. 
412;  Prinsep  d;  East  India  Co.^ 
V.  Dyce  Sombre,  10  Moo.  P.  C.  C. 
232. 

(c)  Hassard  v.  Smith,  Ir.  Rep. 
6  Eq.  429  3  Bannatyne  v.  Bannor 
tyne,  2  Robertson's  £ccl.  Hep.  at 
p.  476.  The  effect  of  inquisitions 
in  lunacy  upon  subsequent  civil 
proceedings  is  fully  discussed  in 
the  arguments  in  Hume  v.  Burton, 
1  Ridgway's  P.  R.  204.  As  to 
the  presumption  arising  from  an 
inquisition,  see  Frank  v.  Frank,  2 
Moo.  &  Rob.  p.  315,  note  a. 
{d)  Jervis  on  Coroners  (4th  ed.), 


p.  226. 

(e)  Jervis  on  Coroners  (4th  ed.), 
p.  37.  Deodands  are  now  abolish- 
ed, see  ibid 

if)  1  Hale,  P.  C.  416;  and 
see  reasons  of  Mr.  Justice  Black- 
stone  in  Scott  V.  Shearm/in,  2  Sir 
W.  Bl.  977,  anU,  p.  78. 

{g)  1  Hale,  P.  C.  421 ;  and  see 
arguments  of  counsel  in  Gamett 
V.  Ferrand,  6  B.  ife  C.  at  p.  616. 

(h)  See  reasons  of  Mr.  Justice 
Blackstone  in  Scott  v.  Shearman, 
2  Sir  W.  BL  977,  ante,  p.  78. 

{i)  See  also  the  arguments  of 
counsel  in  Gamett  y,  Ferrand,  6 
B.  <fe  C.  at  p.  616. 

z  2 
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that  detain  the  goods  found  in  the  inquisition,  yet  it 
seems  to  me  that  it  is  traversable  (k)  in  the  very  point 
so  found,  for  it  is  but  an  inquest  of  office,  and  where- 
upon the  party  grieved  thereby  can  have  no  attaint : 
but  otherwise  it  is  of  a  presentment  of  a  fugam  fedt 
before  the  coroner."  But  the  finding  of  a  feh  de  se  was 
at  any  rate  conclusive  as  to  the  change  of  property  in 
the  goods  (by  forfeiture)  of  the  deceased,  against  his 
executors  or  administrators  (Z).  But  if  the  inquisition 
was  found,  not  before  the  coroner,  but  before  justices  of 
the  county  or  even  before  the  King's  Bench,  it  did  not 
bind  the  executors  or  administrators  (m). 

(k)  But  see  contra  Mr.  Justice  fecit  was  not  traversable  in  subse- 

Blackstone's  reasons   in  Scott  v.  quent  proceedings. 
Shearman,  2  Sir  W.  Bl.  977.  The  (l)  3  Inst.  55. 

finding  before  the  coroner  of/^f^a»t         {m)  See  ibid. 


CHAPTER    V. 
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It  has  already  been  pointed  out  that  foreign  judgments 
do  not  stand  upon  the  same  footing  as  the  judgments  of 
an  English  court  of  record  (a). 

And  it  may  here  be  observed,  that  whatever  rules 
may  have  been  established  in  favour  of  the  conclu- 
siveness of  foreign  judgments,  apply  with  at  least  as 
much  force  to  judgments  in  our  own  colonies,  for,  "  a 
regular  mode  having  been  provided  by  which  an  erro- 
neous judgment  of  a  colonial  court  may  be  examined 
and  reversed,  that  mode  ought  to  be  pursued "  (b). 
Therefore,  where  a  party  to  a  colonial  judgment  does  not 
pursue  that  mode  of  redress,  it  aflfords  an  additional 
argument  against  him,  and  in  favour  of  the  validity  of 
the  judgment. 

"  The  judgment  of  a  foreign  court  amounts  only  to  an 
agreement  on  which  an  action  of  assumpsit  will  lie,  but  does 
not  constitute  a  debt  of  a  higher  order.  Although  it  may 
amount  to  accord,  it  does  not  constitute  satisfaction,  and 

(a)  Ante,  Chapter  II.,  p.  18.  Q.  B.  284;   and  see  Simpson  v. 

(6)  Per  Lord  Campbell  in  Bank     Fogo,  29  L  J.  Ch.  657  ;  32  L.  J. 
of  Australasia  v.  iVi>w»,  20  L.  J.      Ch.  249. 
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cannot  be  a  bar  to  a  suit  for  the  original  cause  of  com- 
plaint "  (c). 

So  also  Story,  in  his  Conflict  of  Laws  (rf),  writes  as 
follows  on  the  distinction  between  foreign  and  domestic 
judgments.  "But  there  is  still  a  very  essential  and 
important  distinction  between  the  two.  Domestic  judg- 
ments rest  upon  the  conclusive  effect  of  the  record,  which 
is  absolutely  unimpeachable.  Foreign  judgments  are 
mere  matters  enpais^  to  be  proved  the  same  as  an 
arbitration  and  award,  or  an  account  stated :  to  be 
established  as  matter  of  fact  before  the  jury :  and  by  con- 
sequence subject  to  any  contradiction  or  impeachment 
which  might  be  urged  against  any  other  matter  resting 
upon  oral  proof." 

Neither  does  the  foreign  judgment  create  a  merger  of 
the  original  debt  (in  England)  (e).  For  it  does  not 
entitle  the  plaintiff  in  whose  favour  it  is  given  to  imme- 
diate execution  here.  "  The  ground  on  which  a  plea 
of  judgment  recovered  bars  the  plaintiff  from  any  fur- 
ther action,  is  that  the  original  nature  of  the  debt, 
or  damage  where  it  may  be  sought  to  be  recovered, 
is  changed  :    that  he  has  a  higher  remedy ;  he  has  a 


(c)  t.f.,  if  in  favour  of  plaintiff. 
See  per  Bosanquet,  J.,  in  Smith 
V.  Nicdh,  5  Bing.  N.  C.  at  p.  223  ; 
and  see  per  Lord  EUenborough  in 
Hall  V.  Odber,  11  East,  124. 

{d)  7th  eA,  §  618  i 

{e)  Per  Bailey,  J.,  in  HaU  v. 
OdJber,  11  East,  at  p.  126;  and 
see  Bank  of  Australasia  v.  Hard- 
ingy  9  C.  B.  661  ;  Bank  of  Am* 


tralasia  v.  Nias^  20  L.  J.  Q.  B. 
284  j  Kelsall  v.  MarshaU,  1  C.  B. 
N.  S.  241  ;  Castrique  v.  Behrens, 
30  L.  J.  Q.  B.  163.  But  see 
Stoiy,  Conflict  of  Laws  (7th  ed.), 
§  618  A,  commenting  on  Uioardo 
V.  Garcias,  12  CI.  &  Fin.  368  ; 
and  see  also  Ellis  v.  McHenry^  L. 
R.  6  C.  P.  228. 
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judgment  of  a  court  of  record,  on  which  he  can  issue  an 
immediate  execution:  and,  inasmuch  as  an  immediate 
execution  could  be  issued  on  his  judgment,  it  would  be  a 
very  superfluous  matter,  and  give  great  encouragement 
to  litigation,  if  he  were  allowed  to  commence  de  novo^ 
and  bring  another  action  on  that  which  was  the  original 
ground  of  complaint.  Therefore,  it  has  been  always  held, 
that,  whether  in  an  action  of  debt  or  for  damages,  the 
cause  of  action  has  itself  merged  and  become  extinguished 
in  a  remedy  of  a  higher  nature,  where  there  is  a  judgment 
obtained  in  a  court  of  record  in  this  country.  .  .  .  But 
the  judgment  of  a  colonial  or  foreign  court  cannot  be 
enforced  by  immediate  execution  in  this  country,  but,  in 
order  to  enforce  it  in  this  country,  a  new  action  must 
be  brought  here,  in  which  such  colonial  or  foreign 
judgment  forms  evidence  of  a  contract  between  the 
parties  "  (/). 

It  follows,  therefore,  that  a  plaintiff  who  has  obtained 
a  foreign  judgment  in  his  favour,  may  nevertheless  bring 
an  action  in  England  on  the  original  cause  of  action  (r/), 
and  the  plaintiflf  in  England  is  then  Entitled  to  use  the 
foreign  judgment  in  his  favour  as  prima  facie  evidence  (Z/), 
but  in  order  to  have  a  conclusive  effect,  the  judgment 
must,  if  there  is  an  opportunity,  be  pleaded  by  way  of 
estoppel {%).     Or  the  plaintiff"  may  bring  an  action  in 

(/)  Per  Tindal,  C.  J.,  in  5mi^  colonial  court  which  was  not  a 

V.  j^icolls,  5  Bing.  N.  C.  at  pp.  court  of  reconf;  and  see  Story, 

220,  221.  Conflict  of  Laws  (7th  ed.),  §  599  a. 

(g)BaU\.0dfjer,UEBBtyl2i;  (/*)    Hall  v.  Oc/ftcr,    11    East, 

Smith  V.  Nicolls,  5  Bing.  N.  C.  124. 

208;  a  fortiori,  if  the  judgment  (t)  See  the  judgments  in  Doe 

were  obtained  by  default  in  e^  v,  Iluddart,  2  C.  M.  &  R.  316; 
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England  on  the  foreign  judgment  itself  (A;).  And  he  may 
do  so  whether  the  foreign  court  in  which  the  judgment 
was  obtained,  is  a  court  of  record  or  not  {I). 

A  foreign  judgment  may  also  be  set  up  as  a  defence  to 
an  action  in  England  for  the  same  cause  of  action  {m). 
But  there  has  been  considerable  diflference  of  opinion  as 
to  the  distinction  between  the  cases,  where  an  action  is 
brought  on  a  foreign  judgment,  and  where  a  foreign 
judgment  is  pleaded  in  bar  to  an  action.  Thus,  in 
Philips  V.  Hunter  (n)^  Eyre,  C.  J.,  who  came  to  a 
different  conclusion  from  the  majority  of  the  court,  but 
whose  judgment  has  often  been  since  cited  as  an  import- 
ant authority,  said,  "  It  is  in  one  way  only  that  the 
sentence  or  judgment  of  the  court  of  a  foreign  state 
is  examinable  in  our  courts,  and  that  is,  when  the  party 
who  claims  the  benefit  of  it  applies  to  our  courts  to 
enforce  it.  When  it  is  thus  voluntarily  submitted  to  our 
jurisdiction,  we  treat  it,  not  as  obligatory  to  the  extent  to 
which  it  would  be  obligatory  perhaps  in  the  country  in 
which  it  was  pronounced,  nor  as  obligatory  to  the  extent 


and  Vooght  v.  Winch,  2  B.  &  Aid. 
662  ;  and  see  post^  p.  400. 

(k)  Walker  v.  Witter,  1  Dougl. 
1  ;  see  also  Crawford  v.  Whittal^ 
1  Dougl.  4,  note ;  and  Thompson 
V.  Blackhurst,  1  N.  &  M.  at  p. 
273  ;  aad  per  Tindal,  C.  J.,  in 
iimith  V.  NtcoUs,  o  Bing.  N.  C.  at 
pp.  220,  221. 

(/)  See  Lord  Brougham's  judg- 
ment in  Houlditch  v.  Donegal^  2 
CJ.  it  Fin.  477.  lint  see  Black- 
burn, J.*s  comments  on  this  case 


in  Godard  v.  Gray,  L.  R  6  Q.  B. 
139 ;  and  his  judgment  in  Schibsbg 
V.  Westenhoh,  L.  R.  6  Q.  B.  155 ; 
per  Parke,  B.,  in  Williams  v. 
Jones,  13  M.  <fe  W.  628. 

(m)  Ricardoy,  Garcias^  12  CI  tk 
Fin.  368 ;  Barber  v.  Lamb,  8  C. 
B.  N.  S.  95. 

(n)  2  H.  Bl.  at  p.  410 ;  see 
also  Houlditch  v.  Donegal,  2  (Jl.  k 
Fin.  477  ;  Bank  of  Australasia  v. 
Hardhuj,  19  L.  J.  C.  P.  345; 
Beimers  v.  Druce,  23  Beav.  149. 
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to  which  by  our  law  sentences  and  judgments  are 
obligatory  :  not  as  conclusive  but  as  matter  in  paiSy  as 
consideration  primd  facie  sufficient  to  raise  a  promise : 
we  examine  it,  as  we  do  all  other  considerations  of 
promises,  and  for  that  purpose  we  receive  evidence 
what  the  law  of  the  foreign  state  is,  and  whether 
the  judgment  is  warranted  by  that  law.  In  all  other 
cases  we  give  entire  faith  and  credit  to  the  sentences 
of  .foreign  courts,  and  consider  them  as  conclusive 
upon  us." 

The  above  statement  of  the  law  has,  however,  been 
considerably  qualified  by  more  recent  authorities,  the 
general  effect  of  which  is  summarised  in  Story's  Conflict 
of  Laws,  as  follows :  "  This  subject  has  been  much 
discussed  in  England  of  late,  and  the  well-established 
present  English  doctrine  is,  that  a  foreign  judgment  is 
only  primd  facie  evidence  in  England,  upon  the  ques- 
tion whether  the  foreign  court  had  jurisdiction  of  the 
subject-matter,  or  of  the  person  of  the  defendant,  or 
whether  the  judgment  was  regularly  (o)  obtained  ;  but 
that  it  is  conclusive  upon  the  defendant,  so  far  as  to  pre- 
vent him  from  alleging  that  the  promises  upon  which  it 
was  founded,  were  never  made,  or  were  obtained  by 
fraud  of  the  plaintiff"  {p).  The  arguments  in  favour  of 
the  existence  of  the   above  distinction  are  well  stated 

(o)  See  also  Don  v.  Lipmann,  v.  Druce,  23  Bcav.  149 ;  Be  Cosse 

5  CI.  ife  Fin.  1.  Brisiac  v.  Hathbone,  6   H.  &  N. 

(p)  See  Story,  Conflict  of  Laws,  301  ;  Vanquelin  v.  Bouard,  15  C. 

(7th  ed.),  §   606  a,  citing,  inter  B.  N.  S.  341  ;  Scott  y.  Pilkington, 

alia.  Bank  of  Australasia  v.  NmSy  2  B.  &  S.  1 1  ;  Ricardc  v.  Garcia e 

20  L.  J.  Q.  B.  284  ;  Henderson  v.  12  CT.  S:  Fin.  308. 
Henderson^  G  Q.  B.  288  ;  Reimers 
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in  the  same  authority,  as  follows  (q) :  "  In  the  next 
place,  as  to  judgments  in  personam.  And  here  a 
distinction  is  commonly  taken  between  suits  brouglit 
by  a  party  to  enforce  a  foreign  judgment,  and  suits 
brought  against  a  party  who  sets  up  a  foreign  judg- 
ment in  bar  of  the  suit  by  way  of  defence.  In  the 
former  case  it  is  often  urged  that  no  sovereign  is  bound 
Jure  gentium  to  execute  any  foreign  judgment  within  his 
dominions :  and  therefore,  if  execution  of  it  is  sought  in 
his  dominions,  he  is  at  liberty  to  examine  into  the  merits 
of  the  judgment,  and  to  refuse  to  give  effect  to  it,  if  upon 
such  examination  it  should  appear  unjust  and  unfounded. 
He  acts  in  executing  it  upon  the  principles  of  comity  (r) : 
and  has  therefore  the  right  to  prescribe  the  terms  and 
limits  of  that  comity.  But  it  is  otherwise,  it  is  said, 
where  the  defendant  sets  up  a  foreign  judgment  as  a  bar 
to  proceedings;  for  if  it  has  been  pronounced  by  a 
competent  tribunal  and  carried  into  effect,  the  losing 
party  has  no  right  to  institute  a  new  suit  elsewhere,  and 
thus  to  bring  the  matter  again  into  qontroversy :  and  the 
other  party  is  not  to  lose  the  protection  which  the 
foreign  judgment  gave  him.  It  is  then  res  judicata^ 
which  ought  to  be  received  as  conclusive  evidence  of 
right :  and  the  exceptio  reijudicatcB  under  such  circum- 
stances is  entitled  to  universal  conclusiveness  and  respect. 

{q)  7th   ed.,   §   598,  p.   745  ;  20  ;  and  per  M.  R.  in  Reimers  v. 

citing,    inter    alia^    Burrows    v.  Druce,  23  Beav.  149. 
Jemino,  2  Str.  733,  and  Appeu-  (r)  Robinson  v.  £land,  2  Burr, 

dix  B,  p.  415;  Boucfier  v.  Laith  1077;  and  Lord  Ellenborough's 

son,  Cases  temp.  Hardwicke,  80  ;  remarks  in  Powet*  v.  Whtfmore,  4 

Tarlffon  v.   Tarleton,  4  M,   &  S.  M.  &  S.  150. 
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This  distinction   has    been  very   frequently  recognized 
as  having  a  just  foundation  in  international  justice." 

The  distinction  of  course  depends  almost  entirely 
upon  what  principle  is  adopted  in  enforcing  or  recognizing 
foreign  judgments  in  England  {s).  But  whatever  diflFer- 
ence  of  opinion  may  exist  as  to  this  principle,  there  are 
certain  recognized  propositions  as  to  the  conclusiveness 
of  foreign  judgments,  upon  which  the  cases  are,  with 
some  exceptions,  agreed. 

1.  The  English  courts  will  not  reckon  as  conclusive  a 
judgment  of  a  foreign  court  which  was  (a)  not  final  and 
conclusive  where  pronounced^  or  {fi)  not  a  decision  on  the 
merits. — (a.)  A  judgment  for  defendant  in  a  colonial 
court  of  record  was  pleaded  by  way  of  estoppel,  to  a 
subsequent  action  in  England  between  the  same  parties ; 
held  that  the  plea  was  bad,  as  it  did  not  appear  that  the 
colonial  judgment  was  final  and  conclusive  in  the  colony 
itself,  so  as  to  bar  the  plaintiflF  from  another  action 
there  {t). 

Plaintiff  brought  assumpsit  on  a  decree  of  the  High 
Court  of  Chancery  in  the  island  of  Jamaica,  whereby 
defendant  was  ordered  to  pay  a  certain  sum  to  plaintiff 
on  a  certain  day,  first  deducting  thereout  defendant's 
coste,  to  be  taxed  by  the  proper  officer ;  held  that  the  sum 
to  be  deducted  not  being  ascertained,  the  amount  was 


(«)  See  post,  p.  151.     The  au-  B.  &  C.  625 ;  and  see  Patd  v.  Roy, 

thorities  on  this  point  up  to  the  15  Beav.  433  ;  Frayes  v.  Worms, 

time  of  HouldiUh  v.   Donegal,  2  10  C.   B.    N.   S.   149  ;  mis  v. 

CI.  &  Fin.  477,  are  collected  in  a  McUenry,  L.  R.  6  C.  P.  228,  at 

note  at  the  end  of  that  case.  P-  234. 

(<)  Pluminer  v.   Woodhuitie,  4 
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uncertain,  and  the   decree  could   not  therefore  be  the 
foundation  of  an  assumpsit  (u). 

m 

{/3.)  Cross  actions  for  collision  were  brought  in  England 
by  the  owners  of  two  vessels,  the  owners  of  one  vessel 
having  already  obtained  judgment  by  default,  in  a  foreign 
court,  against  the  owners  of  the  other.  The  Court  in 
this  country,  having  decided*  on  the  merits  in  favour  of 
the  owner  who  had  made  default  in  the  foreign  action, 
refused  to  give  effect  to  the  foreign  judgment,  on  the  plea 
of  res  judicata  (x).  "  The  second  reason,"  said  Sir  R. 
Phillimore,  '*is  that  the  foreign  judgment,  not  having 
been  given  on  the  merits  of  the  case,  but  on  matters  of 
form  only,  cannot  be  set  up  as  a  bar  to  a  decision  on  the 
merits." 

2.  The  English  courts  will  not  recognise  as  conclusive 
a  judgment  of  a  foreign  court^  (a)  which  had  not  com- 
petent  jurisdiction^  or  {/S)  where  the  procedure  was  irregu- 
lar^ or  the  judgment  improperly  obtained'^  or  (y)  which 
was  contrary  to  natural  justice. — (a.)  As  to  the  question 
of  jurisdiction.  The  foreign  court  may  have  no  juris- 
diction either  over  the  cause  which  it  professed  to  de- 
termine, or  over  the  subject-matter,  or  over  the  parties, 
and  want  of  jurisdiction  may  be  shown  by  extrinsic 
evidence  (y). 


(u)  Sadler  Y.  Rohitu,  1  Camp. 
253 ;  see  also  Newland  v.  Hon- 
man,  2  Ch.  Caa  74  ;  Ohicini  v. 
Bligh,  8  Bing.  335  ;  Callandar  v. 
DiUrich,  4  M.  &  G.  82  ;  Behrens 
V.  Sieveking,  2  My.  k  Cr.  602 ; 
Rwardo  v.  Garcias,  12  CI.  k  Fin. 
368.    And,  on  the  same  principle, 


no  action  can  be  brought  on  an 
interlocutory  order  of  an  inferior 
court  See  Emerson  t.  Lcishley, 
2  H.  BL  248 ;  Fry  v.  Malcolm, 
4  Taunt.  705  ;  and  ante,  p.  26. 

(x)  The  Delta,  L.  R.  1  P.  D. 
393. 

(y)  See  the  judgment  of  Sir 
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Thus,  where  a  judgment  had  been  obtained,  in  the 
island  of  Tobago,  against  a  person  stated  on  the  face  of 
the  proceedings  to  be  "  formerly  of  the  city  of  Dunkirk, 
and  now  of  the  city  of  London,  merchant,"  and  who  was 
cited  to  appear  at  the  ensuing  court  to  answer  the  plain- 
tiffs action  by  a  summons,  which  was  returned  served  "by 
nailing  up  a  copy  of  the  declaration  at  the  court-house 
door,"  and  on  which  service  judgment  was  afterwards 
given  against  defendant  by  default ;  it  was  held,  that  no 
action  could  be  maintained  in  England  upon  a  judgment 
so  obtained  (z).  This  case  was  commented  upon,  and 
explained  by  Blackburn,  J.,  in  the  case  of  Schibshy  v. 
Westenholz  (a),  to  the  following  effect,  namely,  that  it 
must  be  determined  whether  the  defendant  in  the  par- 
ticular (foreign)  suit  was  such  a  person  as  to  be  bound  by 
the  judgment  which  it  is  sought  to  enforce.  That  if  the 
defendant  was  a  subject  of  the  foreign  country,  or 
resident  there  at  the  institution  of  the  suit,  or  even  when 
the  obligation  was  contracted,  he  would  be  liable  ;  or  that 
if  a  plaintiff  selected  a  foreign  tribunal  to  sue,  its  judg- 
ment would  be  binding  on  him  (6). 


Wm.  Scott  in  The  Flad  Oyen,  1 
Robinson's  Adm.  Rep.  135  ;  cited 
in  Donaldion  v,  Thompson^  1  Camp. 
433  note ;  and  in  Ilavelock  v. 
Rockwood,  8  T.  R.  268.  See  also 
Bowles  V.  Orr,  1  Y.  «k  Coll.  464 ; 
the  judgment  of  the  M.  R.  in 
BeiTners  v.  Druce^  23  Beav.  146  ; 
Cavan  v.  Stewart^  1  Stark.  525  ; 
and  Story's  Conflict  of  Laws  (7th 
ed.),  §  586.  On  the  question 
whether,  if  the  extrinsic  evidence 
necessary  to  show  want  of  juris- 


diction, contradicted  the  foreign 
judgment,  it  would  be  admissible, 
see  Smith's  L.  C.  (8th  ed.),  vol.  ii. 
p.  843. 

(z)  Buchanany,  RuckeVy  1  Camp. 
63. 

(a)  Schibsby  v.  Westenholz,  L. 
R.  6  Q.  B.  155.  See  also  per 
Blackburn,  J.,  in  Godardv,  Gray, 
L.  R.  6  Q.  B.  at  pp.  148,  151  et 
seq.  ;  and  in  Castrique  v.  Imrie, 
L.  R.  4  H.  L.  at  p.  435. 

(6)    General  Steam  Navigation 
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The  learned  judge  then  says,  "  We  think  it  better  to 
leave  this  question  open,  and  to  express  no  opinion  as 
to  the  eflFect  of  the  appearance  of  a  defendant  where  it  is 
so  far  not  voluntary  that  he  only  comes  in  to  try  to  save 
some  property  in  the  hands  of  the  foreign  tribunal. 
But  we  must  observe  that  the  decision  in  De  Cosse 
Brissac  v.  Rathbone  (c)  is  an  authority  that  where  the 
defendant  voluntarily  appears  and  takes  the  chance  of  a 
judgment  in  his  favour,  he  is  bound."  But  whether 
the  mere  fact  of  holding  property  in  the  foreign  country 
where  the  judgment  is  pronounced  is  sufficient  to  give  the 
court  jurisdiction,  is  a  question  which  was  not  decided  (d). 

The  following  case  (e)  throws  some  light  upon  what 
amounts  to  a  voluntary  submission,  on  defendant's 
part,  to  the  jurisdiction  of  the  foreign  court.  De- 
fendant was  the  holder  of  shares  in  a  foreign  com- 
pany, having  its  legal  domicil  in  that  foreign  country ; 
and,  by  the  laws  of  that  country,  he  was  bound  by 
the  articles  of  association  of  the  company.  It  was  pro- 
vided {inter  alia)  by  the  articles  of  association,  that  all 
disputes  arising,  during  any  liquidation,  between  the 
shareholders,  should  be  submitted  to  the  jurisdiction 
of  the  foreign  court :  that  every  shareholder  provoking 
a  contest  should  elect  a  domicil,  and  in  default  of  his 

Co,  V.  Guillm,  11  M.  <k  W.  877  ;  and  see  per  Fry,  J.,  in  Housillan 

but  see  Simpson  v.  Fogo,  29  L,  J.  v.  RousiUon,  L.  R.  14  Ch.  D.  351, 

Ch.  657  ;  32  L.  J.  Ch.  249.  at  p.  371. 

(c)  30  L.  J.  Ex.  238.  {e)  Copin  v.  Adanuon,  L.  R.  9 

(d)  See  Becquet  v.  McCaHhy,  2  Ex.  346  j  L.  R.  1  Ex.  D.  17.  See 
B.  <fe  AA  951 ;  Douglas  V.  Forrest,  also  Novelli  v.  Rossi,  2  B.  A  Ad. 
4  Bing.  at  p.  703  \  L,  ie  N.  W.     757. 

RoXL,  Go,  V.  Lindsay,  3  Macq.  99  ; 
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SO  doing,  that  a  domicil  should  be  elected  for  him,  and 
that  all  summonses,  &c.,  served  at  such  elected  domicil, 
should  be  considered  as  validly  served.  The  company 
went  into  liquidation.  Defendant  provoked  a  contest. 
He  did  not  elect  a  domicil,  and  consequently  one  was 
elected  for  him,  and  he  was  served  with  a  summons  at 
the  elected  domicil.  He  did  not  appear,  and  judgment 
was  given  against  him  by  default.  Held  (/),  that  de- 
fendant, by  becoming  a  shareholder  in  the  foreign  com- 
pany, and  agreeing  to  its  articles  of  association,  had 
agreed  to  submit  himself  to  the  jurisdiction  of  the 
foreign  court,  in  matters  provided  for  in  the  said  articles 
of  association. 

The  circumstances  necessary  to  give  a  foreign  court 
jurisdiction  have  been  stated  shortly,  in  a  recent  case  (^), 
by  Fry,  J.,  as  follows: — "The  courts  of  this  country 
consider  the  defendant  bound,  where  he  is  a  subject 
of  the  foreign  country  in  which  the  judgment  has  been 
obtained ;  where  he  was  resident  in  the  foreign  country 
when  the  action  began;  where  the  defendant,  in  the 
character  of  plaintiff,  has  selected  the  foioim  in  which 
he  is  afterwards  sued ;  where  he  has  voluntarily 
appeared  (h) ;  where  he  has  contracted  to  submit 
himself  to  the  forum  in  which  the  judgment  was  obtained, 
and,  possibly,  if  Becquet  v.  MacGarthy  {i)  be  right, 
where  the  defendant  has  reaf  estate  within  the  foreisfn 

(/)  On  the  authority  of  Bank  (^)  Botmllan  v.  JRounllon,  L. 

of  Amtralasta  v.  Harding,  19  L.  R.  14  Ch.  D.  361,  at  p.  371. 

J.  C.  P.  345  ;  BankofAustralana  (h)  Even  where  he  was  a  resi- 

V.  Nias,  20  L.  J.  Q.  B.  284  ;  and  dent  in  England  at  the  time.   See 

ValUe  V.  Dumergue,  18  L.  J.  Ex.  Eussellv.  Smythe,  9  M.  <fe  W.  819, 

3^8.  (t)  2  B.  &  Ad.  951. 
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jurisdiction,  iu   respect   of  which   tlie   cause   of  action 
arose  whilst  he  was  within  that  jurisdiction/' 

(j8.)  There  are  also  cases  where,  although  the  foreign 
court  had  originally  the  jurisdiction  which  it  assumed, 
the  proceedings  may  be  shown  to  be  irregular  in  them- 
selves. For  instance,  a  party  who  has  never  been 
resident  within  the  jurisdiction  of  a  foreign  court,  will 
not  be  bound  by  a  judgment  obtained  against  him  there, 
unless  it  appears  that  he  was  summoned  to  attend  the 
proceedings  (k). 

So  also  proceedings  in  attachment  issuing  from  the 
Tolzey  court  at  Bristol  (for  this  purpose  a  foreign  court), 
were  not  enforced  by  the  Court  of  Common  Pleas,  as 
it  appeared  on  the  face  of  the  record  that  the  proceedings 
had  not  been  prefaced  by  a  summons,  and  a  return  of 
7ion  est  inventus  (l). 

Similarly  in  an  action  brought  in  England  on  an 
Irish  judgment  (tti),  it  was  held  that  the  action  was 
not  maintainable,  as  it  appeared  that  the  defendant  had 
never  had  notice  of  the  proceedings,  or  had  been  before 
the  Court.  Lord  Denman,  in  this  case  said,  "  It  is 
sought  to  put  an  Irish  judgment  in  personam,  on  the 
same  footing  precisely  as  the  judgment  of  an  English 
superior  court :  but,  although  a  record  for  certain 
purposes,  the  inquiry  is  still  open,  not  indeed  into  the 
merits  of  the  action  or  the  propriety  of  the  decision,  but 

(k)  Cavan  v.  Stewart,  1  Stark.  1 ;  WardY.  EUayn,  Cro.  Jac.  261. 
525.     But,  as  to  costs  of  subse-         (m)  Ferguson  v.  Mahon,  1 1  A. 

quent  proceedings  in  England,  see  &  £.  179.     But  see  contra^  Rey- 

Griffin  v.  Brady,  39  L.  J.  Ch.  1 36.  noldsY,  Fenton,  8  C.  B.  1 87;  Smith's 

(0  Bruce  v.   Waite,  1  M.  &  G.  L,C.(8thed,),voL  il  pp.  844, 846. 
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whether  the  judgment  passed  under  such  circumstances 
as  to  shew  that  the  court  had  properly  jurisdiction  over 
the  party  "  (n). 

It  must,  however,  be  observed,  that  personal  service 
of  the  summons  may  be  dispensed  with  by  the  laws  of 
the  foreign  country  in  which  the  foreign  judgment  was 
obtained  (o).  Thus,  the  necessity  for  notice  to  De- 
fendant may  be  dispensed  with  by  statute  (p)^  or 
by  the  general  law  of  the  foreign  country  in  which 
the  foreign  judgment  was  obtained  (q) ;  and  a  state- 
ment on  the  face  of  the  proceedings  is  primd  fade 
evidence  that  all  the  proper  formalities  have  been 
observed  (r). 

(y.)  With  regard  to  the  principle  on  which  those 
decisions,  in  which  the  judgment  of  a  foreign  court  has 
been  held  to  be  contrary  to  natural  justice,  are  founded, 
there  is  considerable  difference  of  judicial  opinion. 
Thus,  it  has  been  stated  on  high  authority  (5),  that  the 
principle  of  want  of  jurisdiction  will  be  found  to  lie  at 
the  bottom  of  those  cases  in  which  our  Courts  have 
refused   to    enforce   judgments    obtained    in   a  foreign 


(»)  See  also  Frankland  v. 
McOusty,  1  Knapp.  274 ;  and  as 
to  Irish  judgments,  see  Guinness 
V.  Carroll,  1  B.  <k  Ad.  463. 

(0)  Sheehy  v.  Profemonal  Life 
Assurance  Co,,  13  C.  B.  787  ;  2  C. 
B.  N.  S.  241 ;  3  C.  B.  N.  S.  597. 

(/))  Caioan  v.  Braidwood,  1  M. 
&  G.'  882. 

(2)  Valine  V.  Dumergue,  4  Ex. 
290  :  Meeus  v.  Thellusson,  8  Ex. 
638. 


(r)  Molony  v.  Gibbons,  2  Camp. 
502  ;  Cotcan  v.  Braidwood,  1  M. 
&  O.  882.  The  presumption  is, 
"  omnia  rite  esse  acta ;"  Amoit  v. 
Red  fern,  3  Bing.  353 ;  Taylor  v. 
F(yrd,  29  L.  T.  392. 

(«)  Per  Lord  Blackburn  in  Cas- 
trique  v.  Imrie,  L.  R.  4  H.  L.  at  p. 
435.  See  also  his  comments  in 
the  same  case  on  Story's  Conflict 
of  Laws,  §  592. 
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country,  against  a  person  not  resident  in  that  country, 
and  who  had  no  notice  of  the  suit  (t). 

The  phrase  "  natural  justice  "  does  not  indeed  seem  to 
have  received  a  strict  judicial  interpretation,  but  it  has 
been  used  by  many  eminent  judges,  and  in  important 
cases  arising  on  foreign  judgments.  Thus,  in  Messina 
V.  Petrococchino  {u)  Sir  Robert  Phillimore,  delivering 
the  judgment  of  the  court,  says: — "A  foreign  judg- 
ment of  a  competent  Court  may  indeed  be  impeached, 
if  it  carries  on  the  face  of  it  a  manifest  error,  if  it  is 
shown  to  have  been  obtained  by  fraud,  or  to  be  want- 
ing in  the  conditions  of  natural  justice.''  So  too,  in 
Castrique  v.  Imrie  (x),  Lord  Chelmsford  says,  *'It  is 
admitted  that  if  the  judgment  of  the  Court  of  Havre  was 
a  judgment  in  rem^  the  plaintiff  cannot  recover  in  this 
action  unless  he  can  impeach  the  judgment  on  the  ground 
of  fraud,  or  as  being  contrary  to  natural  justice."  And,  in 
the  same  case,  Lord  Hatherley  uses  the  expression  "con- 
trary to  justice,"  but  apparently  in  reference  to  irregularity 
of  procedure  rather  than  to  the  substance  of  the  judg- 
ment. His  lordship,  when  Vice-Chancellor,  draws  a 
similar  distinction  in  his  judgment  in   The  Liverpool 


{()  Such  as  Bucluinan  v.  Bucker, 
1  Camp.  63.  In  Abonlof  v. 
Oppenheimer,  L.  R.  10  Q.  B.  D. 
295,  298,  Lord  Coleridge  says, 
"In  Bwhanan  v.  Bucker,  Lord 
Ellenborough,  C.  J.,  seems  to 
have  been  of  opinion  that  a  foreign 
judgment  obtained  without  giving 
to  the  defendant  notice  of  the  pro- 
ceedings, could  not  be  enforced,  it 
being  against  natural  justice ;  but 


this  view  does  not  appear  to  have 
been  approved  of  by  the  present 
Lord  Blackburn  in  Sdiib^y  v. 
Westmhoh,  L.  R.  6  Q.  B.  155,  at 
p.  160." 

(w)  L.  R.  4  P.  C.  U4  ;  see  also 
per  Lord  Ellenborough  in  Power 
V.  Whitmore,  4  ^I.  &  S.  150. 

{x)  L.  R.  4  H.  L.  414,  at  p. 
446. 
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Marine  Insurance  Co.  v.  Hunter  (?/),  where  he  says  : 
*'  The  conclusion  at  which  I  arrived  in  Simpson  v.  Fogo 
{z)  was  simply  this :  It  is  undoubtedly  part  of  the  law  of 
nations,  as  was  stated  by  Lord  Eldon  in  Wright  v. 
Simpson  (a),  to  recognize  the  judgments  and  the  pro- 
cedure of  the  tribunals  of  all  nations  administering  justice 
among  their  subjects,  pursuant  to  natural  justice  and 
equity.  But  if,  in  examining  a  judgment  as  we  are  at 
liberty  to  do,  we  find  on  the  face  of  it,  as  appeared  to 
Lord  Loughborough  in  Talleyrand  v.  Boulanger  (i),  and 
as  appeared  in  several  other  instances  which  have  been  re- 
ferred to  at  common  law  (c),  that  a  course  of  procedure  has 
been  adopted  which  is  inconsistent  with  natural  justice, 
then  the  court  will  not  give  effect  to  the  decision,  and  to 
the  authority  which  it  would  otherwise  be  perfectly  willing 
to  recognize.  It  sometimes  happens,  for  instance,  that 
foreign  Courts  proceed  to  judgment  in  the  absence  of  the 
party  against  whom  the  proceedings  are  taken,  or  after 
inadequate  notice  of  trial  {dy  And  in  the  same  case, 
on  appeal.  Lord  Chelmsford  says,  with  reference  to  tlie 
term  "  natural  justice :  "  **  It  was  argued  that  the  law  of 
Louisiana,  which  refuses  to  recognize  transfers  of  property 
in  chattels  without  delivery  of  possession,  was  so  contrary 
to  natural  justice  that  it  was  entitled  to  no  respect  in  this 

(y)  L.  R  4  Eq.  62  ;  and  L.  R.  Smlby,  3  My.  &  K.  104 ;  Carron 

3  Ch.  App.  479.  Iron  Co.  v.  Maclaren,  5  H.    L. 

(z)  29  L.  J.  Ch.  657  ;  32  L.  J.  Cas.   416,  at  p.    439 ;    Hope  v. 

Ch.  249.  Carnegie,  L.  R.  1  Ch.  App.  320. 
(a)  6  Ves.  714,  730.  (d)  Simpson  v.  Fogo,  however, 

(h)  3  Ves.  447.  can  hardly  be  considered  to  belonsf 

(c)  See  Bmhhy  v.  Munday^  5  to  this  class  of  cases. 
Madd.  297  ;  Lord  PoHnrlington  v. 

K  2 
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court.  ...  It  is  the  application  of  the  law  to  foreigners, 
and  the  refusal  to  recognize  their  title  to  chattels — a  title 
which  is  valid  and  complete  in  their  own  country — unless 
the  property  is  accompanied  with  possession,  which 
renders,  not  the  law  itself,  but  the  decisions  of  the  Courts 
of  Louisiana  upon  it  open  to  the  reproach  of  injustice.  .  . 
It  was  therefore  the  application  of  the  peculiar  law  of 
Louisiana  to  a  case  which,  by  the  comity  of  nations,  ought 
to  have  been  excluded  from  its  operation,  which  makes 
the  decision  of  Vice-Chancellor  Wood  in  Simpson  v.  Fogo 
[e)  quite  correct,  and  to  be  reconciled  with  his  judgment 
in  the  present  case." 

And,  as  to  the  term  natural  justice  being  specially 
applicable  to  the  form  of  procedure,  Bramwell  B.,  in 
another  case  (/),  says,  '*  I  think  the  term  natural  justice, 
which  has  been  used  in  reference  to  foreign  judgments, 
refers  rather  to  the  form  of  procedure  than  to  the  merits 
of  the  particular  case.  If  this  were  the  case  of  a 
judgment  obtained  by  reason  of  untrue  statements 
contained  in  an  affidavit  in  a  foreign  court  where  the 
procedure  is  contrary  to  natural  justice,  then  we  might 
refuse  to  give  effect  to  that  judgment;  but  if  the 
procedure  be  not  contrary  to  natural  justice,  the 
defendant  has  a  remedy  by  an  application  to  the  foreign 
court  to  get  the  proceedings  set  aside :  so  that  in  all 
cases  there  will  be  a  remedy.  If  the  proceedings  be  in 
accordance  with  the  practice  of  the  foreign  court,  but 

{e)  29  L.  J.  Ch.  657  ;  32  L.  J.  414. 
Ch.    240.     lUit  see  Lord  Black-  (/)  Crawley  v.  Isaacs,   16  L. 

burn's  comments  on  this  case  in  T.  N.  S.  /529,  at  p.  531. 
Casiriqne  v.  Imri^^  L.  R.  4  H.  L. 
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that  practice  is  not  in  accordance  with  natural  justice, 
this  court  will  not  allow  itself  to  be  concluded  bv  them, 
but,  on  the  other  hand,  if  the  procedure  be  in  accordance 
with  natural  justice,  the  foreign  court  itself  will  interfere 
to  prevent  the  Plaintiff  taking  advantage  of  the  judgment 
improperly  obtained.  Of  course,  in  the  case  of  the 
procedure  being  contrary  to  natural  justice,  it  would  be 
useless  to  go  to  the  foreign  court  and  complain  of  its 
being  so." 

3.  The  English  Courts  will  not  recognise  as  con- 
elusive  the  judgment  of  a  foreign  court^  which  has  hevn 
fraudulently  obtained  {g). — And,  if  an  action  is  brought 
in  England  on  a  foreign  judgment,  a  plea  of  fraud  is 
a  good  defence  thereto  {Ji) . 

But  the  fraud  must  have  been  on  the  part  of  one  of 
the  actual  parties  to  the  foreign  action  in  which  the 
judgment  was  obtained  {i). 

And  the  fraud  must  have  been  committed  before  the 
Court  itself  at  the  trial  of  the  action.  Fraud  committed 
previously  to  the  case  being  brought  to  a  hearing  before 
the  Court,  is  not  sufficient  (A;). 

The  authorities,  however,  in  the  case  of  foreign  judg- 


(g)  Bowles  V.  OrVy  1  Y.  &  C. 
Excheq.  in  Eq.  464 ;  Price  v. 
Dewhurst,  8  Sira.  279  ;  Bank  of 
Australasia  v.  Nias,  IG  Q.  B.  717  ; 
Reimers  v.  Di-uce,  23  Beav.  145  ; 
Ochsenbein  v.  Fapelier,  L.  R.  8 
Chu  App.  696  ;  Messina  v.  Petro- 
cocchino,  L.  R.  4  P.  C.  144; 
Abouloffr.  Oppenheimer,  L.  R.  10 
Q.  B.  D.  (C.  A.)  295. 

(A)  Ochsenhein  v.  Papelter,    L. 


R.  8  Ch.  App.  695. 

{i)  Crawley  v.  Isaacs^  1 6  L.  T. 
N.  S.  529  ;  Flower  v.  Lloydy  L. 
R.  10  Ch.  D.  327,  as  explained  in 
AboiUofy,  Oitpenlieimerf  L.  R.  10 
Q.  B.  D.  (C.  A.)  295,  at  pp.  298, 
308. 

{k)  Flower  v.  Z/oyrf,  L.  R.  10 

Ch.  D.  327,  as  explained  in  Abou- 
loffy.  Oppenheimer f  L.  R,  10  Q. 

B.  D.  (C.  A.)  295,  at  p.  308. 
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ments  in  re/n^  do  not  appear  to  be  quite  so  consistent. 
But  the  Court  of  Chancery  seems  to  have  disregarded 
even  a  foreign  judgment  in  rem,  on  the  ground  of  fraud. 
Thus,  in  the  case  of  Price  v.  Dewhurst  {l) ,  where 
probate  of  a  will  had  been  obtained  in  a  foreign  court, 
Shadwell,  V.-C.  said,  "  This,  I  apprehend,  I  am  at 
liberty  to  do,  namely,  to  see  whether  a  judgment  obtained 
abroad  has  been  fraudulently  obtained  or  not ;  and  I 
apprehend  that,  if  the  court  finds  that  certain  proceedings 
abroad  have  been  fraudulent,  then  it  is  at  liberty  to  deal 
with  the  parties  it  finds  before  it,  and  the  subject  it  has 
to  administer,  just  in  the  same  manner  as  if  the  foreign 
judgment  had  never  taken  place."  And  further  on  in  his 
judgment  (at  p.  304) ,  after  citing  an  unreported  case  of 
Blake  v.  Smithy  in  which  the  Court  of  Chancery  had  set 
aside  a  foreign  judgment,  on  the  ground  of  fraud,  he 
said,  "  Now  I  take  that  to  be  quite  consistent  with  the 
l)rinciples  on  which  this  Court  acts ;  and  it  is  of  no  con- 
sequence where  the  judgment  is  given  if  it  appears  to 
have  been  obtained  by  fraud ;  in  every  such  case  the 
Court  will  consider  it  as  a  nullity." 

But  in  Castrique  v.  Behrens  (wi),  which  was  an  action 
in  the  Queen's  Bench,  and  in  which  the  declaration 
alleged  that  the  captain  of  an  English  ship,  while  on 
a  voyage,  drew  a  bill  of  exchange  on  the  then  owners  for 
the  necessary  disbursements  of  the  ship,  and  the  bill  was 
dishonoured  at  maturity ;  that  Plaintiff  had  in  the  mean- 

(/)  8  Sim.    279,  at  p.    302 ;  (7/1)    30  L.  J.  Q.  B.  163 ;    a 

cited  approvingly  by  Lord  Sel-  case  which  arose  out  of  Ccutrique 

borne   in  Ochseabein  v.  Papelier^  v.  Imne,  8  C.  B.  N.  S.   1  ;  8  C. 

L.  R.  8  Ch.  App.  G9j.  B.  N.  S.  405  ;  L.  R.  4  H.  L.  4U. 
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time,  become  mortgagee  of  the  ship;  that,  by  the 
French  law,  the  boiid  fide  holder  for  value  of  such  a 
bill,  if  a  French  subject,  could  take  proceedings  m  rem 
in  the  French  courts,  and  attach  and  sell  the  ship  in 
a  French  port,  in  order  to  pay  the  bill ;  that  Defendants 
being  English  subjects  and  the  holders  of  the  bill  after 
it  had  been  dishonoured,  conspired  with  T.,  a  French 
subject,  that  they  should  indorse  the  bill  to  him  without 
value,  and  that  he  should  take  proceedings  in  the  French 
courts,  and  falsely  represent  that  he*  was  a  bond  fide 
holder  for  value;  that  this  was  accordingly  done,  and 
an  order  was  thereby  obtained  from  the  French  court, 
that  the  ship  should  be  attached  and  sold  in  a  French 
port;  and  that  Plaintiff  was  thus  deprived  of  his  pro- 
perty in  the  ship ;  it  was  held  that  the  declaration 
was  bad,  as  an  action  could  not  be  maintained,  whilst 
the  judgment  in  rem^  though  in  a  foreign  court  and 
obtained  as  alleged,  remained  unreversed.  Crompton,  J., 
in  delivering  the  judgment  of  the  Court  (himself, 
Wightman  and  Blackburn,  J  J.),  said  :  "  It  is  averred, 
and  we  must  on  the  demurrer  assume  that  it  is  truly 
averred,  that  by  the  law  of  France  the  judgment  in 
rem  can  only  bo  obtained,  if  the  holder  of  the  bill  of 
exchange  be  a  French  subject,  and  bond  fide  holds  for 
value ;  and  we  must  take  it  as  admitted  on  this  demurrer 
that  Troteaux,  the  French  holder  of  the  bill  of  exchange, 
by  the  fraudulent  procurement  of  the  defendants,  falsely 
represented  to  the  French  courts  that  he  was  holder  for 
value  when  he  was  not.  It  is  not  necessary  to  say  what 
would  be  the  effect,  if  it  wore  stated  that,  by  the 
contrivance  of  the  defendants,  the  proceedings  were  such 
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that  the  Plaintiff  had  no  opportunity  to  appear  in  the 
French  court,  and  dispute  the  allegations.  In  the 
present  case  it  is  quite  consistent  with  the  averments  in 
the  declaration,  that  the  Plaintiff  had  notice  of  the 
proceedings  in  France,  and  purposely  allowed  judgment 
to  go  by  default,  or  even  that  he  appeared  in  the  French 
court,  intervened,  and  was  heard,  and  that  the  very 
(question  whether  Troteaux  was  a  holder  for  value,  was 
then  decided  against  him.  We  think,  on  the  principle 
laid  down  in  Bank  of  Australasia  v.  Nias  (?i),  that  the 
Plaintiff  cannot  impeach  the  judgment  here  on  such 
grounds,  and  that  whilst  it  stands  unreversed,  this  action 
cannot  be  maintained." 

On  the  other  hand  where,  to  an  action  in  England 
claiming  the  value  of  certain  goods  and  brought  upon  a 
foreign  judgment  in  personam  (confirmed  on  appeal), 
whereby  Defendants  had  been  ordered  to  return  the 
goods  to  Plaintiff  or  to  pay  her  their  value,  it  was 
pleaded  in  defence  that  the  judgments  of  the  foreign 
court  had  been  obtained  by  the  fraud  of  PlaintiflF,  and  her 
husband  acting  in  collusion  with  her,  in  fraudulently 
representing  to  the  foreign  courts  that  the  goods  in 
question  were  not  in  the  possession  of  Plaintiff  and  her 
husband,  and  in  fraudulently  concealing  from  the  foreign 
court,  that  the  goods  were  in  the  actual  possession  of 
Plaintiff  and  concealed  by  Plaintiff  and  her  husband ; 
held  on  demurrer  (affirming  the  Queen's  Bench  Division) 
that  the  foreign  judgment,  having  been  obtained  by  the 
fraud  of  a  party  to  the  suits  in  the  foreign  courts,  could 

(«)  20  L  J.  Q.  B.  284. 
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not  be  afterwards  enforced  by  such  party  in  an  action 
brought  in  an  English  Court  and  that  the  defence  was  a 
good  one ;  even  although  the  question  whether  the  fraud 
had  been  perpetrated,  was  investigated  in  the  foreign 
court,  and  it  was  there  decided  that  the  fraud  had  not 
been  committed  (o).  Lord  Coleridge  in  his  judg- 
ment in  the  above  case  said,  (at  p.  299) ;  "  It  has 
been  argued  that  the  defence  is  bad,  mainly  on  the 
ground  that  upon  these  pleadings  it  must  be  taken 
that  these  allegations  of  fraud  were  brought  before  the 
courts  at  Tiflis ;  that  the  Defendants  did  state  to  those 
courts  that  the  goods  were  not  in  their  possession, 
but  in  the  Plaintiff's ;  that  the  courts  had  jurisdic- 
tion to  examine  this  defence,  and  did  examine  it,  and 
came  to  a  conclusion  against  the  Defendants ;  and  there- 
fore that,  whether  this  conclusion  was  right  or  wrong  on 
the  matters  of  fact,  the  question  of  the  Plaintiff's  alleged 
fraud  cannot  now  be  tried  or  htigated  in  the  courts  of  this 

country Many  authorities,  from  the  Duchess  of 

Kingston's  case{p)  down  to  our  own  time,  have  been  cited 
during  the  argument,  but  not  one  of  them  throws  a  doubt 
on  the  broad  proposition  that  where  a  judgment  has  been 
obtained  by  the  fraud  of  a  party  to  a  suit  in  a  foreign 
country,  he  cannot  prevent  the  question  of  fraud  from 
being  litigated  in  the  courts  of  this  country,  when  he 
seeks  to  enforce  the  judgment  so  obtained.  The  justice 
of  that  proposition  is  obvious ;  if  it  were  not  so,  we  should 
have  to  disregard  a  well-estabHshed  rule  of  law  that  no 


(o)  Abouhf  y.  OppenJieimery  L.  (p)  Smith's   L.   C.   (8th   ed.), 

R  10  Q.,B,  D.  (C.  A.)  295.  vol.  ii.,  p.  784  ;  post,  Appendix  b! 
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man  shall  take  advantage  of  his  own  wrong,  and  we 
should  have  to  lay  down  as  a  legal  proposition  that  where 
a  judgment  has  been  obtained  in  the  courts  of  a  foreign 
country  by  a  fraud  and  by.  a  wrongful  act,  nevertheless 
the  person  obtaining  it  can  take  advantage  of  that  fraud 
and  of  that  wrongful  act,  and  in  the  courts  of  this  country 
can  enforce  the  judgment  so  obtamed."  And,  further  on 
in  his  judgment,  he  said  (at  p.  302),  "  It  has  been  sug- 
gested that  there  ought  to  be  some  limitation  as  to  the 
rule,  that  the  obligation  arising  on  the  judgment  of  a 
foreign  court  can  be  annulled  by  the  defence  that  the 
foreign  court  has  been  misled  and  not  mistaken,  if  under 
any  circumstances  the  fraud  could  have  been  brought 
under  the  notice  of  the  foreign  court.  I  do  not  think 
that  the  general  proposition,  broad  as  it  is,  is  to  be 
subjected  to  any  limitation  of  that  kind;  and  I  am  of 
opinion  that  the  fraud  of  tlie  person  who  has  obtained 
the  foreign  judgment,  is  none  the  less  capable  of  being 
pleaded  and  proved  as  an  answer  to  an  action  on  the 
foreign  judgment  in  a  proceeding  in  this  country,  because 
the  facts  necessary  to  be  proved  in  the  English  courts 
were  suppressed  in  the  foreign  court  by  the  fraud  on  the 
part  of  the  person  who  seeks  to  enforce  the  judgment, 
which  the  foreign  court  was  by  that  person  misled  so  as 
to  pronounce.  Where  a  fraud  has  been  successfully 
perpetrated  for  the  purpose  of  obtaining  the  judgment 
of  a  court,  it  seems  to  me  fallacious  to  say,  that  because 
the  foreign  court  believes  what  at  the  moment  it  has  no 
means  of  knowing  to  be  false,  the  court  is  mistaken  and 
not  misled ;  it  is  plain  that  if  it  had  been  proved  before 
the  foreign  court  tliat  fraud  had  been  perpetrated  with 
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the  view  of  obtainiog  its  decision,  the  judgment  would 
have  been  different  from  what  it  was  "  (q). 

The  difficulty  which  seems  to  be  involved  in  the  fore- 
going decision,  is,  that  although  the  foreign  court  may 
have  investigated  the  defence  of  fraud  when  set  up,  and 
although  it  may  have  given  a  decision  on  that  point,  our 
courts  will  nevertheless  entertain  the  same  point  over 
again.  Putting  aside  any  considerations  that  might  arise 
I'rom  the  difference  between  foreign  judgments  in  rem 
and  in  personam^  or  from  the  fact  of  one  of  the  parties 
to  the  action  being  himself  involved  in  the  commission  of 
the  fraud  (r),  it  seems  difficult  to  reconcile  this  decision 
\vith  the  judgment  in  Castnque  v.  Behrens  [s). 

4.  The  jiidgme7it  of  a  foreign  court  is  conclusive  on  the 
merits  (t). — For  this  proposition,  which  is  of  course 
subject  to  the  general  limitation  that  if  it  be  a  foreign 
judgment  m  personam,  it  is  only  conclusive  on  the 
parties  to  it,  and  those  who  claim  through  them,  there  is 
the  authority  of  the  Bank  of  Australasia  v.  Nias  {a), 
the  Bank  of  Australasia  v.  Harding  (x),  and  De  Cosse 
Brissac  v.  Rathhone  (y),  all  of  which  are  cited   with 


(q)  No  reference  appears  to 
have  been  made,  either  in  the 
above  case,  or  in  the  case  of 
Ochsenbein  v.  Fapelier,  L.  R.  8 
Ch.  App.  695  {anU,  p.  134),  to 
the  case  above  mentioned,  of  Cos- 
irique  v.  Behrens^  30  L.  J.  Q.  B. 
163  ;  ant^,  p.  134. 

(r)  As  to  this  see  Sluddai  v. 
Patrick^  1  Macq.  535 ;  and  Cam- 
inell  v.  Seivdl,  3  H.  A  N.  017  ;  5 


H.  &  N.  728. 

(8)  30  L.  J.  Q.  R  163 ;  ante, 
p.  134. 

(t)  The  authorities  on  this 
point,  up  to  the  time  of  Jffoul- 
ditch  V.  Donegal,  2  CI.  &  Fin. 
477,  are  collected  at  the  end  of 
that  case. 

(u)  20  L.  J.  Q.  B.  284. 

(x)  10  L.  J.  C.  P.  345. 

(/)  30  L.  J.  Ex.  238. 
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approval  by  Blackburn  J.,  in  Godard  v.  Gray  {z\  and 
have  since  been  frequently  recognised  and  followed.  At  one 
time,  however,  this  was  not  regarded  as  a  settled  point  (a). 

5.  The  judgment  of  a  foreign  court  cannot  he  im- 
peached on  the  ground  thai  it  has  mistaken  the  law  of 
some  other  country  including  that  of  England. — Although 
there  is  ample  authority  for  this  proposition  (6),  there 
seems  to  be  some  difference  of  opinion  as  to  the 
conclusiveness  of  the  foreign  judgment,  where  there  is 
error  apparent  on  the  face  of  it. 

Thus  a  foreign  judgment  in  personam  has  been  held 
to  be  examinable,  inter  alia^  for  error  on  the  face  of  it, 
sufficient  to  show  that  the  Court  had  come  to  an 
erroneous  conclusion  either  of  law  or  fact  (c).  So  also 
Wood,  V.-C.  in  Simpson  v.  Fogo  {d)y  said : — **  It  is 
now  quite  settled  that  a  decision  inter  partes  by  a 
foreign  court,  is  conlusive  upon  the  merits  of  the 
matter  in  controversy,  between  the  parties  and  those 
claiming    under  them,    in   any   other   country,   subject 


(z)  L.  R.  6  Q.  B.  139,  p.  150. 
See  also  Ricardo  v.  Garcias,  12 
CI.  «fc  Fin.  368;  Kelsall  v. 
MarshaU,  1  C.  B.  N.  S.  241  ; 
Barber  v.  Lamb,  8  C.  B.  N.  S. 
95 ;  Henderson  v.  Henderson,  6 
Q.  B.  288;  11  Q.  B.  1015;  Van- 
quelin  T.  Bouard,  15  C.  B.  N.  S. 
341  ;  Scott  V.  Pilkingtan,  Munroe 
V.  Filkington,  31  L.  J.  Q.  B.  481 ; 
Ellis  V.  McUenry,  L.  R.  6,  C.  P. 
228 ;  and  see  per  Sir  R.  Philli- 
more  in  the  Delta,  L.  R.  1  P.  D. 
393,  at  p.  404. 


(a)  See  Smith's  L.  C.  (8th  ed.) 
vol.  ii.,  p.  847  et  seq,,  where  the 
authorities  for  and  against  the 
above  proposition  are  collected. 

(b)  See  per  Blackburn  and 
Mellor,  JJ.,  in  Oodard  v.  Gray, 
L.  R.  6  Q.  B.  139,  at  p.  150,  and 
cases  there  cited. 

(c)  Reimers  v.  Dru<x,  23  Beav. 
145  ;  Bent  v.  Smith,  L.  R.  4  Q. 
B.  414. 

(d)  29  L  J.  Ch.  657  ;  32  L.  J. 
Ch.  249. 
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only  to  the  question  bow  far  you  may  examine  the 
judgment  for  error  appearing  on  the  face  of  it "  (e). 
And,  similarly,  Hannen,  J.,  in  Godard  v.  Gray  {f)^ 
stated,  that  he  did  not  think  that  any  authority  bound 
them,  nor  was  he  prepared  to  decide  that  a  Defendant, 
not  guilty  of  any  laches,  against  whom  a  foreign 
judgment  in  personam  bad  been  given,  was  precluded 
from  impeaching  it  on  the  ground  that  it  appeared  on 
the  face  of  the  proceedings  to  be  based  on  an  incorrect 
view  of  the  English  law,  even  though  there  might  be  no 
evidence  that  the  foreign  court  knowingly  or  perversely 
refused  to  recognize  that  law.  And  in  a  more  recent 
case  in  the  Privy  Council  {g\  it  is  laid  down,  that  a 
foreign  judgment  of  a  competent  court  may  be  im- 
peached, if  it  carries  on  the  face  of  it  a  manifest 
en*or. 

It  may  be  noticed  that  Hannen,  J.,  in  the  above  case 
appears  to  limit  his  decision  to  the  case  of  a  foreign 
judgment  where  there  is  an  error  of  English  law 
apparent  on  the  face  of  the  proceedings  ;  and  iu  the  case 
which  he  was  considering  it  was  not  strictly  necessary  to 
decide  anything  beyond  this.  But  the  language  of  the 
other  judges  in  that  case  is  opposed  to  any  such  distinc- 
tion being  drawn  in  favour  of  English  law,  and  is  in 
favour  of  the  conclusiveness  of  foreign  judgments, 
notwithstanding  errors  apparent  on  the  face  of  them. 

(e)  See  also  Ricardo  v.  Garcias,  (</)  Messina  v.  Petrococchtno,  L. 

12   CI.    &   Fin.    368;    De   Cosse  R.  4  P.  C.  144 ;  and  see  per  Lord 

Brissac  v.  RathJmie^  30  L.  J.  Ex.  Tenterden  in  Becqnet  v.  McCarthy, 

238.  2  H.  &  Ad.  at  p.  957  ;  andStorj-'s 

(/)  L.  R.  G  Q.  B.  139.  Conflict  of  Laws  (7th  ed.)  §  607. 
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Thus  Blackburn,  J.,  says  (/^),  "  but  in  no  case  that  we 
know  of  is  it  ever  said  that  a  defence  shall  be  admitted  if 
it  is  easily  proved,  and  rejected  if  it  would  give  the  Court 
much  trouble  to  investigate  it.  Yet  on  what  other 
principle  can  we  admit  as  a  defence  that  there  is  a 
mistake  of  English  law  apparent  on  the  face  of  the 
proceedings,  and  reject  a  defence  that  there  is  a  mistake 
of  Spanish  or  even  Scotch  law  apparent  on  the  pro- 
ceedings, or  that  there  was  a  mistake  of  English  law  not 
apparent  on  the  proceedings,  but  which  the  defendant 
avers  he  can  shew  did  exist." 

In  Mej)p.r  v.  Ralli  (t),  a  further  distinction  was  drawn 
between  the  case  of  a  foreign  tribunal  making  a  mistake 
in  its  own  law  and  in  the  law  of  some  other  country. 
"There  is,''  says  the  Court,  "this  peculiarity  in  the 
case,  which  does  not,  so  far  as  we  are  aware,  seem  to 
have  occurred  before,  that,  upon  the  express  findings  in 
the  special  case,  by  which  both  parties  are  bound,  this 
part  of  the  judgment  seems  to  be  manifestly  erroneous  in 
regard  to  the  law  of  France,  on  which  it  professes  to 
proceed."  And,  after  referring  to  Castrique  v.  Imrie{k)^ 
the  judgment  proceeds  as  follows :  *'  But,  in  that  case,  in 
delivering  the  opinion  of  the  majority  of  the  judges, 
Blackburn,  J.,  speaking  of  the  judgment  as  matters  of 

(A)  Godard  v.  Gray,  L.  R.  6  Q.  even  if  it  were  only  a  judgment 

B.  139.    And  see  per  Keating,  J.,  in  personam, 

in  Castrique  v.  Imrie^  L.  R.  4  H.  {%)  L.  R.  1  C.  P.  D.  358,  at  pp. 

L.  414,   at  pp.   437—439.     Al-  370,   371.      See  also  Alivon  v. 

though  it  was  held  that  this  was  Fumival,  1  C.  M.  (fe  R.  277  ;  and 

a  judgment  in  renij  Keating,  J.,  Dent  v.  Smith,  L.  R.  4  Q.  B.  414. 

held  that  it  could  not  be  im-  (k)  L.  R.  4  H.  L.  414, 
peached  for  error  on  the  face  of  it^ 
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French  law  says  (Z),  *  We  must  (at  least  till  the  contrary 
is  clearly  proved),  give  credit  to  a  foreign  tribunal  for 
knowing  its  own  law,  and  acting  within  the  jurisdiction 
conferred  on  it  by  that  law.'  And  in  the  case  of  Becquct 
V.  M  Car  thy  (m),  Lord  Tenterden  had  said  before,  '  We 
ought  to  see  very  plainly  that  the  Court  has  decided 
against  the  French  law;  before  we  say  that  their 
judgment  is  erroneous  on  that  ground,'— implying  that  if 
it  clearly  appeared,  the  Court  would  not  give  effect  to 
the  judgment.  Here,  the  Court  expressly  professes  to 
proceed  on  the  ground  of  French  law;  and  although 
the  presumption  would  be  that  the  Court  in  delivering 
judgment  would  be  taken  to  know  its  own  law,  still  it 
(jlearly  appears  that  that  law  was  not  followed,  and  we 
are  precluded  \>y  the  findings  in  the  case  fi'om  holding 
that  the  Court  has  rightly  declared  it.  The  contrary, — 
to  use  the  words  of  Blackburn,  J. — clearly  appears,  and, 
either  from  inadvertence  or  some  other  reason,  the  foreign 
tribunal  (in  this  case  a  French  Court)  has  gone  manifestly 
wrong.  It  does  not  profess  to  declare  what  is  the  law 
of  Austria.  If  it  had,  though  equally  wrong,  we  might 
have  been  bound  by  Castrique  v.  ImHe  {n)  to  have  given 
effect  to  it :  but  it  is  a  declaration  of  French  law  which 
is  wrong.  Under  these  circumstances  we  are  of  opinion 
that  theriB  is  no  rule  of  comity  and  no  principle  on  which 
we  are  called  upon  to  give  effect  to  such  a  judgment." 
The  language  of  this  judgment  must,  however,  be 
compared  with  that  of  Cockburn,  C.  J.,  in  Castrique  v. 

(I)  L.  R.  4  H.  L.  414,  at  p.  430.      R.  14  Ch.  D.  351,  at  p.  371, 
(m)  2  B.  ik  Ad.  951,  at  p.  957 ;  (n)  L,  R,  4  H.  L.  414, 

see  also  BondlJon  v.  EousHlon,  L, 
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Imrieip)^  which  although  it  deals  with  a  judgment  ia 
rem^  seems  to  be  equally  applicable  to  a  judgment 
in  personam^  as  far  as  regards  the  parties  to  it  or  those 
claiming  under  them. 

The  facts  of  this  case  were  as  follows  (p):  A.,  a 
British  subject  and  the  owner  of  a  British  ship,  wliilst 
she  was  on  a  voyage  transferred  her  to  B.  by  a  bill  of 
sale,  and  several  subsequent  transfers  were  made  from 
mortgagee  to  mortgagee.  The  master  had,  previously  to 
the  first  transfer,  while  at  Melbourne,  drawn  a  bill  for 
necessary  disbursements  upon  the  owner  of  the  ship, 
which  the  latter  declined  to  accept,  and  which  was  dis- 
honoured at  maturity.  The  ship  having  in  the  course 
of  her  return  voyage  touched  at  Havre,  the  holder  in 
England  of  the  dishonoured  bill,  to  whom  it  had  been 
endorsed  by  the  payees  at  Melbourne,  indorsed  it  to  a 
French  firm  there,  who  commenced  proceedings  in  the 
Tribunal  de  Commerce  of  that  port  against  the  master 
and  against  the  ship.  The  master  appeared,  but  did 
not  defend  the  suit,  and  thereupon  the  Court  condemned 
him  "  en  sa  quality  de  capitaine  et  par  privilege  sur  le 
navire,"  (an  expression  which  was  constnied  in  the 
Exchequer  Chamber  and  the  House  of  Lords  to  mean 
that  the  ship  was  condemned  also  byway  of  maritime 
law)  to  pay  the  amount  of  the  bill,  and  declared  him  free 
from  arrest,  to  which  otherwise  he  would  have  been 
liable.  Up  to  this  point  the  owner  and  the  mortgagees 
of  the  ship  had  not  been  made  parties  to  the  suit,  nor 

(o)  See  Imrie  v.  Castrique,  8  C.  Smith's  L.  C.  (8th  ed.),  vol.  ii., 
B.  N.  S.  405,  at  p.  417.  pp.  861,  et  seq. 

(p)  This  report  is  taken  from 
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was  tliis  necessary  by  the  French  law : .  but  afterwards 
the  owner  and  the  first  mortgagee  were  summoned  to 
the  civil  tribunal  of  the  district  in  which  the  Court  of 
Commerce  was  situated,  in  order  to  afford  them  the 
opportunity  of  resisting  the  judgment  directed  against 
the  ship.  They  did  not  appear,  and  the  original  decision 
of  the  Court  of  Commerce  was  confirmed :  and  it  was 
ordered  that  the  ship  should  be  sold  by  public  auction. 
At  a  later  period  plaintiff,  who  was  the  last  mortgagee 
of  the  ship,  but  who  had  not  at  that  time  had  the  transfer 
registered  to  himself,  prosecuted  a  suit  before  the  civil 
tribunal  at  Havre,  to  replevy  the  ship  and  release  her 
from  custody.  In  this  suit  the  civil  tribunal,  miscon- 
ceiving the  law  of  England,  and  deeming,  erroneously, 
that  by  that  law  no  valid  transfer  could  be  made  of  a 
ship,  to  the  prejudice  of  creditors,  whilst  she  was  on  a 
voyage,  unless  the  sale  appeared  on  the  ship's  papers, 
dismissed  plaintiff,  condemning  him  in  the  costs,  and 
upholding  the  original  seizure  of  the  ship.  This  judgment 
was  affirmed,  on  appeal  to  the  Court  of  Appeal  at  Rouen, 
which  adopted  the  reasoning  on  which  the  judgment  of 
the  Havre  court  was  based,  although  evidence  was  laid 
before  the  court  at  Rouen  as  to  the  real  state  of  the 
English  law.  The  ship  was  subsequently  sold  by  auction 
to  defendants.  Plaintiffs  then  brought  an  action  against 
the  defendants  in  England,  to  recover  the  ship.  It  was 
held  however  that  the  English  courts  were  bound  to  give 
effect  to  the  French  judgment,  and  to  the  title  to  the  ship 
which  the  defendants  derived  through  it.  Cockburn, 
C.  J.,  in  his  judgment  in  the  above  case,  says  {q) :    *'  The 

{q)  8  C.  B.  N.  S.  at  p.  417. 
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result  of  the  authorities  on  this  subject  clearly  establishes 
that  a  judgment  in  rem  of  a  foreign  tribunal,  turning  on 
a  question  of  English  law,  cannot,  though  erroneous,  be 
questioned  by  a  court  in  this  country,  any  more  than,  if 
turning  on  the  law  of  the  country  to  which  the  tribunal 
belonged,  it  had  been  erroneous  with  reference  to  the 
latter." 

Again,  Lord  Hatherley,  in  his  judgment  in  the  House 
of  Lords,  says  (r) :  "  Now,  my  lords,  without  expressing 
any  opinion  (for  I  purposely  wish  to  avoid  doing  so)  with 
reference  to  a  decision  of  my  own  which  has  been  cited, 
in  the  case  of  Simpson  v.  Fogo  {$)  as  to  what  might  be 
done  in  the  case  of  a  court  wilfully  determining  that  it 
will  not,  according  to  the  usual  comity,  recognise  the 
law  of  other  nations  when  clearly  and  plainly  put  before 
it  (<),  without  saying  as  to  what  would  justify  the  courts 
in  our  own  country  in  hesitating  to  give  effect  to  a  foreign 
judgment,  if  obtained  by  fraud  or  misrepresentation,  it  is 
enough  for  me  to  say  upon  the  present  occasion,  that,  in 
this  case,  the  whole  of  the  facts  appear  to  have  been 
inquired  into  by  the  French  courts  judicially,  honestly, 
and  with  the  intention  to  arrive  at  the  right  conclusion, 
and,  having  heard  the  facts  as  stated  before  them,  they 
came  to  a  conclusion  which  justified  them  (in  France)  in 
deciding  as  they  did  decide.  That  decision  confirmed 
the  title  by  sale  to  the  person  who  became  the  purchaser 
at  the  sale.  According  to  the  law  of  France,  that  title 
could  not  be  thereafter  disputed  or  disturbed,  the  court  at 

(r)  L.  R.  4  H.  L.  at  p.  445.  (t)  As  to  this  see  per  Black- 

(«)  29  L.  J.  Ch.  657  ;  32  L.  J.      bum  and  Mellor,  J.  J.,  in  Godard 
Ch.  249.  v.  Gratf,  L,  R.  6  Q.  B.  139, 
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Rouen  being  the  highest  court  having  jurisdiction  in  the 
matter.  That  being  so,  there  being  neither  a  case  of 
refusal  to  attend  or  Usten  to  anything  that  might  be  said 
to  them  with  reference  to  our  own  law,  nor  to  adopt  that 
as  the  ground  of  tlieir  conclusion,  and  there  being  no 
case,  as  far  as  I  know,  of  any  fraudulent  representation 
or  concealment  with  reference  to  any  facts  in  the  case, 
and  the  decision  having  been  come  to  and  pronounced, 
not,  as  in  one  of  the  cases  which  was  cited,  in  the 
absence  of  the  parties,  but  in  Castrique's  own  suit,  where 
he  had  every  opportunity  of  bringing  forward  his  own 
case,  the  decision  cannot  be  complained  of  as  one  contrary 
to  justice,  through  its  being  pronounced  in  the  absence, 
from  want  of  citation,  of  any  of  the  parties  interested. 
I  therefore  think  we  are  bound  to  give  effect  to  the  con- 
clusion arrived  at  by  the  French  court,  and  to  the  title 
derived  through  that  conclusion." 

6.  It  seems  that  the  English  courts  will  not  recognise  as 
conclusive  the  judgment  of  a  foreign  court  when  it  has 
heen  ohtainedhy  a  British  subject  and  is  in  express  contra- 
vention  of  the  English  statutory  law. — This  appears  to  be 
the  decision  arrived  at  in  the  well-known  case  of  Philips 
V.  Hunter  {u),  but,  although  the  majority  of  the  Court 
decided  against  the  conclusiveness  of  the  foreign  judgment, 
the  current  of  modern  authority  seems  to  be  more  in 
accordance  with  the  judgment  of  Eyre,  C.  J.,  who  dis- 
sented from  the  other  judges. 

The  statutes  which  came  under  the  consideration  of 
the  Court  in  Philips  v.  Hunter  {x)  were  13  Eliz.  c.  7, 
sec.  2,  and  1  Jac.  1,  c.  15,  sec.  13. 

(w)  2  H.  Bl.  402.  (x)  IfmL 

L  2 
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By  the  13  Eliz.  c.  7  sec.  2,  the  liord  Chancellor  was 
empowered  to  appoint,  in  the  case  of  an  insolvency,  cer- 
tain commissioners,  who  should  thereupon  have  authority 
to  take  the  debtor's  lands  and  also  his  goods  and 
chattels  wherever  they  might  be  found,  and  to  sell  the 
same  for  the  benefit  of  his  creditors.  Again,  by  stat.  1 
Jac.  1,  c.  15  sec.  13,  the  commissioners  in  bankruptcy 
were  empowered  to  assign  debts  due  to  a  bankrupt,  for 
the  benefit  of  his  creditors,  and  it  Avas  enacted,  that,  after 
any  such  assignment,  the  bankrupt  should  not  have  any 
property  in  such  debts,  and  that  the  same  should  not  be 
attached  as  the  debts  of  the  bankrupt,  according  to  the 
custom  of  London  or  otherwise. 

The  facts  of  the  case  were  as  follows : — A.,  B.,  and 
C,  being  partners  in  trade  in  England,  A.  and  B.  resided 
in  England,  and  C.  went  to  a  foreign  country  for  the 
special  and  temporary  purpose  of  transacting  certain 
business  there  for  the  English  house,  which  had  no  place 
of  business  except  the  one  in  England.  D.,  a  resident  in 
England,  contracted  a  debt  in  England  to  the  English 
firm  of  A.,  B.,  and  C.  D.  then  became  insolvent,  and  C, 
knowing  that  D.  had  stopped  payment,  and  after  a  com- 
mission of  bankruptcy  had  in  fact  issued  against  D.  in 
England,  and  a  provisional  assignment  of  D.'s  goods  &c. 
had  been  made  (under  Stats.  13  Eliz.  c.  7,  and  1  Jac.  1, 
c.  15,  before  mentioned),  attached  in  the  name  of  himself 
and  his  partners,  by  legal  process,  a  debt  due  to  D.  in 
the  foreign  country  in  which  C.  then  was,  and  obtained 
payment  of  it  under  the  judgment  of  a  court  of  justice 
in  that  country.  It  was  decided  by  the  majority  of  the 
Court  (six  judges,  including  Lord  C.  B.    Macdonald), 
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dissentiente  C.  J.  Eyre,  that  D/s  assignees  had  a  right 
to  recover  back  the  money  so  obtained  by  C,  in  an  action 
against  A.,  B.,  and  C,  for  money  had  and  received  to 
their  use  (y). 

Possibly  the  majority  may  have  considered  that  the 
case  in  question  lay  outside  the  province  of  estoppel 
altogether,  and  that  there  were  other  considerations  in- 
volved, which  prevented  the  application  of  the  doctrine, 
or  which  altogether  outweighed  it.  Or  the  decision 
of  the  majority  might  be  supported  on  the  ground  that 
there  was  a  kind  of  estoppel  arising  out  of  the  Acts 
of  Parliament  above-mentioned,  by  which  Acts  C  as  a 
British  subject  would  be  bound,  and  that  this  would 
counteract  any  estoppel  that  might  arise  on  the  foreign 
judgment,  on  the  well-known  principle  that  an  estoppel 
against  an  estoppel  sets  the  matter  at  large.  Or  again, 
the  decision  might  be  supported  on  the  ground  that  the 
foreign  judgment  had  been  improperly  obtained  by  C, 
i'.e.,  improperly  in  the  sense  that,  knowing  what  the 
English  law  was,  he  had  no  business  to  have  obtained 
the  foreign  judgment  in  his  favour,  to  the  exclusion  of 
D.'s  assignees  in  bankruptcy.  The  English  court  may 
in  effect  have  said  to  him  :  "  You  knew  what  the  English 
law  was,  you  were  aware  of  what  had  taken  place,  and 
you  knew  that  according  to  Englisli  law  you  could  not 


(y)  The  judgment  of  the  ma-  distinguishing    Le    CJievcdier    v. 

jority  depended  partly  on    the  Lynch,  1   Dougl.    170;    Cleve  v. 

wording  of  the    statutes  above  MiUsy  Cooke's   Bankrupt    Laws, 

mentioned.     They  also  relied  on  vol.   i.,   p.    333 ;    and    Allen  v. 

SiU  V.  Worswick,  1  H.  BL  665  ;  Dandai^,  3  T.  R.  125. 
and  Hunter  v.  PotU,  4  T.  R.  192, 
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obtain  a  valid  title  against  D.'s  assignees.  Consequently, 
if  you  choose  to  obtain  a  foreign  judgment  in  your  favour 
to  the  exclusion  of  the  assignees,  you  must  not  expect  to 
get  the  benefit  of  it  in  England." 

Eyre,  C.  J.,  on  the  other  hand,  in  his  judgment 
treated  the  judgment  of  the  foreign  court  as  conclusive 
until  it  was  reversed.  He  said :  *'  If  we  suppose  a 
British  subject  to  have  obtained  a  legal  judgment  here  in 
our  own  courts,  in  direct  opposition  to  the  whole  scope 
and  tenor  of  the  bankrupt  laws,  either  for  want  of 
proof,  or  by  en'or  of  the  judge,  or  in  any  other  manner 
that  can  be  supposed,  may  he  not  lawfully  hold  that 
judgment,  and  pursue  it  to  all  its  consequences  until  it  is 
impeached  in  a  due  course  of  law,  notwithstanding  any 
moral  or  political  obligation  he  may  be  said  to  be  under, 
not  to  contravene  the  bankrupt  laws?''  And,  further  on 
in  his  judgment  (2),  he  said,  "  Lord  Mansfield  tried  what 
he  could  to  make  of  this  proposition,  that  a  British 
subject  should  not  be  allowed  to  contravene  the  statute 
law  of  the  land,  in  one  of  the  strongest  cases  that  can  be 
imagined  of  wilful  contravention,  the  case  of  marriage 
contracted  abroad  by  English  subjects,  withdrawing 
themselves  from  England  for  the  express  purpose  of 
contravening  the  statute  law  respecting  marriages,  and 
he  failed  altogether ''  (a). 

He  concluded  by  resting  his  judgment  on  the 
following  grounds,  viz.:   1.  That  the  plaintifTs  demand, 

(2)  2  H.  Bl.  at  p.  412.  tences,  3X>st,  p.  164.     See,  how- 

(a)  But   see  Brook  v.   Brook,  ever,  the   remarks   on  Brook  v. 

9    H.    L.    Cas.    193.     See   also,  Brook,  in  Bishop's  Marriage  and 

nuder  Foreign  matrimonial  sen-  Divorce  (Gth  ed.),  vol.  i.,  §  382, 
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arising  as  it  did  out  of  a  transaction  in  a  foreign  state, 
though  it  might  follow  the  person,  must  be  judged  of 
according  to  the  laws  of  that  state ;  and  2.  That  upon 
the  record  there  was  no  means  of  knowing,  and  therefore 
notice  could  not  be  taken  of,  the  laws  of  the  foreign  state, 
and  therefore  tlie  Court  could  not  know  that  the 
plaintiffs  were  entitled  to  maintain  the  action.  "  The 
conclusion  from  these  two  propositions,"  says  the  learned 
judge,  "  to  the  particular  case  of  the  plaintiffs,  appears  to 
me  to  be  irresistible." 

However,  in  the  converse  case  of  a  foreigner  suing 
here,  our  courts  will  not  consider  what  personal 
incapacity  he  may  be  under  by  the  laws  of  his  own 
country  (d). 

7,  It  seems  that  the  English  courts  will  not  recognise 
as  conclusive  the  judgment  of  a  foreign  court  which  is 
contrary  to  the  comity  of  nations. — The  principle  upon 
which  foreign  judgments  are  enforced  in  England, 
has  been  stated  somewhat  differently  by  different 
authorities  {e).  Thus,  Lord  Ellenborougli,  in  Power  v. 
Whitmore{f)j  says:  "By  the  comity  which  is  paid  by 
us  to  the  judgments  of  other  courts  abroad  of  com- 
petent jurisdiction,  we  give  a  full  and  binding  effect 
to  such  judgments,  so  far  as  they  profess  to  bind 
the  persons  and  property  immediately  before  them  in 

(d)  De  la  Vega  v.  Vianita,  1  B.  Sottomayor  v.  De  Barros,  L.  R.  3 

&  Ad.   284  ;  Don  v.  Lippmann,  P.  D.  1  :  L.  R.  5  P.  D.  94;  Bloxam 

5  CI.  &  Fin.  1  ;  per  Lord  Chelms-  v.  Favre,  L.  R.  8  P.  D.  101. 

ford  in  Liverj>ool  Marine  Co.   v.  {e)  See  per  Lord  Coleridge  in 

Hunter,  h,   R.  3  Ch.   App.  479,  AOouloffy.  OppenJieimeryh,  R.  19 

commenting    on     Talleyrand    v.  Q.  B.  D.  295,  at  p.  300. 

Bmlanger,  3  Ves.  447.     But  see  (/)  4  M.  dr  S,  150. 
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judgment,    and    to   which   their   adjudications   properly 
relate." 

Again,  Lord  Westbury,  in  Shaw  v.  Gould  (^),  makes 
the  following  observations:  /*The  extent  and  limits  of 
the  comity  of  nations,  or  of  the  obligation  which  one 
nation  is  under  to  receive  and  admit  the  judgments  of 
the  courts  of  another  country,  are  well  defined  in  one 
of  the  maxims  of  Huber  as  follows :  '  Rectores  imperiorum 
id  comiter  agunt,  ut  jura  cujusque  populi,  intra  terminos 
ejus  exercita,  teneant  ubique  suam  vim,  quatentis  nihil 
potestati  aut  juri  alterius  imperantis  ejusque  civium 
praejudicetur.'  " 

On  the  other  hand,  in  Godard  v.  Gray  (h),  Blackburn, 
J.,  states  the  principle  upon  which  foreign  judgments 
are  enforced  in  England  as  follows :  '*  It  is  not  an 
admitted  principle  of  the  law  of  nations  that  a  state  is 
bound  to  enforce  within  its  territories  the  judgment  of  a 
foreign  tribunal.  Several  of  the  continental  nations 
(including  France),  do  not  enforce  the  judgments  of  other 
countries,  unless  where  there  are  reciprocal  treaties  to  that 
effect.  But  in  England  and  those  states  which  are  govencd 
by  the  common  law,  such  judgments  are  enforced,  not 
by  virtue  of  any  treaty,  nor  by  virtue  of  any  statute, 
but  upon  a  principle  very  well  stated  by  Parke,  B.,  in 
Williams  v.  Jones  (t) :  *  Where  a  court  of  competent 
jurisdiction  has  adjudicated  a  certain  sum  to  be  due  from 
one  person  to  another,  a  legal  obligation  arises  to  pay 

(g)  L.  R.  3  H.  L.  at  p.  81.  As  Rep.  135. 
to  the  difficulty  of  applying  the  (k)  L.  R.  6  Q.  B.  139. 

principle,  see  per  Sir  W.  Scott  in  (?)  13  M.  d:  W.  at  p.  633. 

the  Flad  Oyen,  1  Robinson's  Adm. 
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that  sum,  on  which  an  action  of  debt,  to  enforce  the 
judgment,  may  be  maintained.  It  is  in  this  way  that 
the  judgments  of  foreign  and  colonial  courts  are 
supported  and  enforced/  And  taking  this  as  the 
principle,  it  seems  to  follow  that  anything  which 
negatives  the  existence  of  that  legal  obligation,  or 
excuses  the  defendant  from  the  performance  of  it,  must 
form  a  good  defence  to  the  action.  ...  If  indeed  foreign 
judgments  were  enforced  by  our  courts  out  of  poHteness 
and  courtesy  to  the  tribunals  of  other  countries,  one  could 
understand  its  being  said  that  though  our  courts  would 
not  be  so  rude  as  to  enquire  whether  the  foreign  court 
had  made  a  mistake,  or  to  allow  the  defendant  to  assert 
that  it  had,  yet  that  if  the  foreign  court  itself  admitted 
its  blunder  they  would  not  then  act:  but  it  is  quite 
contrary  to  every  analogy  to  suppose  that  an  English 
court  of  law  exercises  any  discretion  of  this  sort.  We 
enforce  a  legal  obligation,  and  we  admit  any  defence 
which  shows  that  there  is  no  legal  obligation  or  a  legal 
excuse  for  not  fulfilling  it." 

The  following  are  authorities  in  favour  of  the  above 
proposition.  Thus,  in  the  case  of  Cammell  v.  Sewell{k) 
Byles,  J.,  differing  from  the  majority  of  the  Court  (in  the 
Exchequer  Chamber),  thought  that  the  foreign  judgment 
was  not  binding  in  this  country,  on  this  ground,  amongst 
others,  namely,  that  the  law  of  Norway,  on  which  the 
foreign  judgment  was  based,  was  opposed  to  the  general 
maritime  law  of  the  world  (/),  and  would  not  be 
recognised  by  the  comity  of  nations  (m). 

(Z)  5  H.  it  X.  728.  5  B.  Sz  Aid.  617. 

(/)  Freeman  v.  East  India  Co.,         (m)    Segredo,   otherwise    Eliza 
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Again,  V.-C.  Wood,  in  his  judgment  in  the  case  of 
Simpson  V.  Fogo  (n),  says  :  "  It  has  been  hekl  in  several 
cases,  especially  on  the  subject  of  prize,  that  any 
peculiar  legislation  of  foreign  countries  which  has  not 
been  recognised  by  the  world  at  large,  any  peculiar 
legislation  of  their  own  with  regard  to  a  special  subject 
matter,  may  destroy  the  conclusive  effect  of  a  judgment, 
if  it  appears  on  the  face  of  the  record  as  the  ground 
of  decision.  For  instance,  it  has  been  decided  in  an 
action  on  a  policy  effected  during  a  war,  on  the  footing 
of  a  declaration  that  the  ship  was  neutral,  that  where,  by 
the  local  legislation  of  some  one  country  not  recognised 
by  the  other  countries  of  Europe,  ships  are  held  to  forfeit 
their  neutrality  if  they  contravene  particular  regulations 
not  acquiesced  in  by  the  world  in  general,  the  courts  of 
all  other  countries  are  entitled  to  disregard  such  special 
regulations,  and  to  treat  even  a  judgment  in  rem  as 
inoperative  on  the  question  of  neutrality." 

There  is,  however,  a  difference  of  judicial  opinion,  as 
to  how  far  perverse  disregard  of  English  law  in  a  foreign 
court  should  cause  the  foreign  judgment  to  be  regarded 
as  in  violation  of  the  comity  of  nations. 

Thus,  in  Castrique  v.  Imrie  (o),  Cockbum,  C.  J.,  said : 
"It  is  not  disputed  that  a  judgment  in  rem,  obtained 
without  fraud,  and  pronounced  by  a  copipetent  court,  is 
generally  binding  upon  all  the  world :  but  it  is  contended 
that  in  this  case  an  exception  should  be  made  to  the  rule, 
on  the  ground  that,  it  being  clear  that  the  incidents  of  the 

Cornish,  1  Spinkfl  Ecdes.  &  Adm.  (n)  29  L.  J.  Ch.  657. 

Rep.  36 ;  Wolff  v.  Oxholm,  6  M.  (o)  See  Imrie  v.  Castrique,   8 

Jj  S.  92.  C.  B.  N.  S.  405,  at  p.  415. 
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contract  entered  into  by  the  master,  on  behalf  of  his 
owners,  were  to  be  governed  by  the  lex  loci  of  the  con- 
tract (in  this  instance  the  law  of  England),  the  Frencli 
court  knowingly  and  intentionally  set  that  law  at  nauglit, 
thereby  violating  the  comity  of  nations,  by  virtue  of 
which  alone  the  judgments  of  the  tribunals  of  one  country 
are  respected  by  those  of  another.  It  is  unnecessary  to 
pronounce  any  decision  upon  the  principle  of  law  involved 
in  this  argument.  It  is  right  to  say  that  if  it  were,  some 
members  of  the  court  are  strongly  disposed  to  think  that, 
even  if  the  fact  on  which  the  argument  turns  were  made 
out,  it  would  not  afford  a  reason  for  questioning  the 
validity  of  a  judgment  in  rem.  Others,  on  the  other 
hand,  if  it  could  be  shown  that,  in  a  case  in  which  the 
effect  of  a  contract  was  to  be  determined  by  the  lex  loci 
contractus^  a  foreign  court  perversely  insisted  on  applying 
its  own  law,  being  in  conflict  with  the  former,  thereby 
outraging  the  principle  of  international  comity  in  a 
manner  amounting  in  fact  to  a  species  of  judicial  miscon- 
duct, are  by  no  means  prepared  to  say  that  in  such  a  case 
it  would  not  be  the  duty  of  a  court  in  this  country  to  refuse 
to  recognize  the  binding  efficacy  of  such  a  judgment,  not 
indeed,  by  way  of  reprisal  towards  the  foreign  tribunal, 
but  to  protect  our  own  fellow-subjects  from  injustice." 

8.  The  mere  pendency  of  an  action  in  a  foreign  tribunal 
at  the  date  of  an  action  hrouglit  in  England  between  the 
same  parties^  cannot  be  set  up  as  a  bar  to  the  action  in 
England  (p). — And  the  pendency,  in  a  foreign  country, 
of  an  appeal  against  a  judgment  there  obtained,  though 

(p)  The  Delta,  L.  R.  1  P.  D.  plicable  to  actions  pending  in  an 
393.     The  same  principle  is  ap-     inferior  court.    See  Spanks  Case, 
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it  may  aflbrd  ground  for  the  equitable  intervention  of  an 
English  court  {q\  to  prevent  the  possible  abuse  of  process 
of  such  foreign  court,  and  on  proper  terms  to  stay  exe- 
cution in  an  action  brought  in  England  on  such  foreign 
judgment,  is  not  a  bar  to  the  action  itself  (r). 

However,  where  there  is  a  litigation  pending  in  a 
foreign  court,  and  instituted  there  by  parties  seeking  to 
establish  their  title  to  property  situated  within  the  juris- 
diction of  such  foreign  court,  it  is  contrary  to  all  the  rules 
of  the  comity  of  nations,  for  an  English  court  actively  to 
interfere  on  behalf  of  the  plaintiffs,  bringing  an  action  in 
an  English  court  to  enforce  rights  respecting  such 
property,  and  who  are  or  might  be  parties  to  the  action 
in  the  foreign  court  (5).  But  nevertheless  the  question 
whether  a  court  having  ample  authority  to  decide  the 
matter  brought  before  it,  should  await  the  expected 
adjudication  of  another  tribunal,  having  only  similar 
authority,  by  a  stay  of  proceedings,  is  merely  one  for  the 
exercise  of  judicial  discretion  {t). 


Co.  Rep.,  vol.  iii.,  123  ;  Dudfield 
V.  Warden,  FitzgibboD,  313.  And 
as  to  the  practice  in  staying  pro- 
ceedings, see  McHenry  v.  Lewis, 
L.  R.  21  Ch.  D.  202 ;  L.  R.  22 
Ch.  D.  397,  and  the  cases  there 
cited.  Some  distinction  appears 
to  be  drawn  between  the  practice 
applicable  in  cases  in  rem  and  in 
personanif  per  Chittj,  J. 


(q)  The  Feshaumr,  L.  R.  8  P. 
D.  32. 

(r)  Scott  V,  PUkingtonf  Munroe 
V.  Pilkington,  4  B.  (fe  S.  at  p.  41. 

(s)  NorUm  v.  Florence  Land  <6 
PMic  Works  Co,,  L  R.  7  Ch.  D. 
332. 

(t)  PhosphaU  Sewage  Co,  v. 
MoUeson,  L.  R.  1  App.  Gas.  780. 
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The  distinction  between  judgments  in  rem  and  in 
personam  lias  already  been  adverted  to  (a),  but  in  the 
case  of  foreign  judgments  under  whicli  property  has  been 
sold,  it  appears  to  have  been,  in  many  cases,  a  matter 
of  some  difficulty  to  determine  whether  such  judgments 
should  be  regarded  as  judgments  in  rem  or  in  perso- 
nam.  For  instance,  in  Simpson  v.  Fogo  (A),  the  judgment 
of  the  Court  of  Louisiana  was  held  to  be  a  judgment  in 
personam^  as  it  only  decreed  the  sale  of  the  mortgagor's 
interest  in  the  ship,  and  was  a  proceeding  analogous  to 
an  English  fi.  fa^  Now%  a  sale  by  a  sheriff  under  a  fi. 
fa.  (against  A.)  of  a  particular  chattel,  does  not  prevent 
B.  from  setting  up  a  title  to  the  chattel,  either  against 
the  sheriff  or  against  the  purchaser  from  the  sheriff,  and 
therefore  it  is  properly  considered  to  be  a  proceeding  in 
personam,  whereas  a  sale,  under  an  order  of  a  Court  of 
Admiralty,  of  perishable  property  in  their  hands,  which 
has  been  attached,  confers  a  title  against  all  the  world  (c). 

(a)  Ante,  p.  75.  Castrique  v.  Imrie,  L  R.  4  H.  L 

(6)  29  L.  J.  Ch.  657  ;  32  L.  J.  414,  at  pp.  427,  428;  and  per 

Ch.  249.  Lord   Hatherley,  ibid,   pp.    442, 

(c)  See   per   Blackburn,  J.,  in  443. 
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Again,  in  Cammell  v.  Sewell  (c?),  there  was  a  difference 
of  opinion  amongst  the  judges  as  to  whether  the  sale  in 
Norway  was  a  proceeding  in  rem  or  in  personam.  The 
judges  of  the  Court  of  Exchequer  held  that  it  was  a 
proceeding  in  rem.  The  judges  of  the  Court  of 
Exchequer  Chamber,  however,  held  it  to  be  a  proceeding 
in  personam^  as  they  were  not  satisfied  that  the  proceed- 
ing at  the  auction  was  a  judicial  proceeding,  although  it 
appears  to  have  been  treated  as  such  by  the  law  of  Nor- 
way (e).  On  the  other  hand,  in  Castnque  v.  Imrie  (/), 
the  sale  under  an  order  of  the  French  court,  was  held  to  be 
a  proceeding  in  rem.  And  in  the  latter  case,  Blackburn,  J. , 
in  the  course  of  his  judgment  in  the  House  of  Lords  {g)y 
made  some  valuable  remarks,  in  which  he  points  out 
what  are  the  necessary  criteria  for  determining  in  cases 
of  this  kind,  whether  the  transaction  operates  in  rem  or 
in  personam.  After  stating  the  difference  that  exists 
between  judgments  for  the  sale  of  property  by  tribunals 
which  have  jurisdiction  merely  over  the  rights  of  the 
parties,  and  by  tribunals  which  have  jurisdiction  to 
determine,  not  merely  the  rights  of  the  parties,  but  the 
disposition  of  the  property  itself,  he  says,  that  to 
constitute  a  judgment  in  rem  in  a  case  of  this  kind,  it  is 
not  essential  that  there  should  be  an  actual  adjudication 

{d)  3  H.  «k  N.  617  ;  5  H.  &  X.  land  (a.)  of  a  stranger's  goods 

728.  under  a  distress  for  rent,  (6.)  in 

(«)  Byles,  J.,  however,  in  his  market  overt,  as  it  was  an  inter- 
judgment     in     the     Exchequer  national  and  not  a  domestic  tran- 
Chamber  (6  H.  &  N.  728),  pointed  saction. 
out    that    the    sale    under    the  (/)  L.  R.  4  H.  L.  414. 
alleged  law  of  Norway  may  be  (^)  L.  R    4  H.  L  414,  at  pp. 
distinguished  from  a  sale  in  Eng-  427,  428. 
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upon  the  status  of  the  thing.     He  then  cites  a  passage 
from  Story's  Conflict  of  Laws  (/i),  as  follows  : — 

"  The  same  principle  (viz.  that  a  judgment  in  rem  is 
conclusive)  is  applied  to  all  other  cases  of  proceedings  tn 
rem^  against  movable  property,  within  the  jurisdiction  of 
the  Court  pronouncing  the  judgment.  Whatever  the 
Court  settles  as  to  the  right  or  title,  or  whatever 
disposition  it  makes  of  the  property  by  sale,  revendica- 
tion,  transfer,  or  other  act,  will  be  held  valid  in  every 
other  country,  where  the  same  question  comes  directly 
or  indirectly  in  judgment  before  any  other  foreign 
tribunal.  This  is  very  familiarly  known  in  the  cases  of 
proceedings  in  reni  in  foreign  courts  of  admiralty, 
whether  they  are  causes  of  prize,  or  of  bottomry,  or  of 
salvage,  or  of  forfeiture  (z),  or  of  any  of  the  Uke  nature  over 
which  such  courts  have  a  rightful  jurisdiction,  founded 
on  the  actual  or  constructive  possession  of  the  subject 
matter  {res)"  He  then  says :  "  We  may  observe  that 
the  words  as  to  an  action  being  in  rem  or  in  personam, 
and  the  common  statement  that  the  one  is  binding  on 
third  persons,  and  the  other  not,  are  apt  to  be  used  by 
English  lawyers  without  attaching  any  very  definite 
meaning  to  those  phrases.  We  apprehend  the  true 
principle  to  be  that  indicated  in  the  passage  from  Story. 
We  think  the  inquiry  is,  first,  whether  the  subject  matter 
was  so  situated  as  to  be  within  the  lawful  control  of  the 
State,  under  the  authority  of  which  the  Court  sits,  and 
secondly,  whether  the  sovereign  authority  of  that  state 

(A)  (7th  ecL)  §  592.  last  editor  of  Story,  and  reference 

(t)  Or  by  damage  by  collision,      in  note  thereto. 
See  a  paragraph  inserted  by  the 
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has  conferred  on  the  Court  jurisdiction  to  decide  as  to 
the  disposition  of  the  thing,  and  the  Court  has  acted 
within  its  jurisdiction.  If  these  conditions  are  fulfilled, 
the  adjudication  is  conclusive  against  all  the  world  ^  (k). 

An  exception  to  the  conclusiveness  of  foreign  judg- 
ments, which  may  be  noticed  here,  arises  in  the  case  of 
foreign  criminal  proceedings.  Thus  it  has  been  laid 
down  (/)  that  crimes  are  in  their  nature  local,  and  the 
jurisdiction  of  crimes  is  local.  And  similarly  Lord 
Loughborough,  in  another  case  (m),  says,  ''The  penal 
laws  of  foreign  countries  are  strictly  local,  and  affect 
nothing  more  than  they  can  reach,  and  can  be  seized  by 
virtue  of  their  authority ;  a  fugitive  who  passes  hither 
comes  with  all  his  transitory  rights  ;  he  may  recover 
money  held  for  his  use,  stock,  obligations,  and  the  like  ; 
and  cannot  be  affected  in  this  country  by  proceedings 
against  him  in  that  which  he  has  left,  beyond  the  limits 
of  which  such  proceedings  do  not  extend." 

Thus,  in  a  case'  in  Chancery,  where  defendant,  a 
foreigner  sojourning  in  this  country,  declined  to  produce 
certain  documents,  on  the  ground  that  their  production 


(it)  As  to  the  nature  and  effect 
of  proceedings  in  rem^  see  also  the 
judgment  of  Jervis,  C.  J.,  in  The 
Bold  Buccleuch,  7  Moore's  P.  C. 
267  ;  and  as  to  whether  the  decree 
of  a  foreign  court,  declaring  the 
status  of  a  person,  and  placing 
him  or  her,  as  an  idiot  or  prodi- 
gal, under  guardianship,  should 
be  treated  as  a  judgment  in  rem 
or  not,  see  Story's  Conflict  of 
Laws  (7th  ed.),  §  594,  p.  740,  and 


references  there  given. 

(0  Per  De  Grey,  C.  J.,  in 
Bafa^l  V.  Vereist,  2  Sir  W.  Bl.  at 
p.  1058. 

(m)  FolUott  V.  Ogden,  1  H.  Bl. 
123,  at  p.  135;  see  also  Buller, 
J.,  in  Ogden  v.  FolUott ^  3  T.  R.  at 
pp.  733,  734;  per  Lord  Ellen- 
borough  in  Wolff  V.  Oxiioim,  6  M. 
«k  S.  99 ;  and  Warrender  v. 
Warrender,  2  CI.  &  Fin.  488. 
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would  expose  him  to  criminal  proceedings  in  his  own 
country,  the  Court  nevertheless  made  the  order,  on  the 
ground  that  the  English  courts  had  no  regard  to  the  penal 
laws  of  a  foreign  country  (n).  And,  although  a  criminal 
acquittal  in  a  foreign  country  may  be  pleaded  in  bar 
to  a  subsequent  indictment  in  England  for  the  same 
offence  (o),  this  is  not  on  the  ground  of  estoppel,  but  upon 
a  principle  applicable  solely  to  the  criminal  law,  that  no 
man  should  be  placed  in  peril  twice  for  the  same  offence. 
We  shall,  in  this  chapter,  consider  the  effect  in 
England  of: — 

I.  Foreign  Matrimonial  Sentences. 

II.  Foreign  Sentences  in  Admiralty. 

III.  Foreign  Bankruptcy  Proceedings. 

I.  Foreign  Matrimonial  Sentences, — A  foreign  sentence 
adjudicating  upon  the  matrimonial  status  is  a  judg- 
ment in  rem^  and  is  binding  on  all  the  world,  if  the 
court  pronouncing  the  sentence  has  the  proper  jurisdic- 
tion {p).  Thus,  in  an  early  case  (j),  in  which  the  validity 
of  a  marriage  in  France  between  minors,  one  of  whom 
was  an  English  subject,  was  in  question,  Lord  Hard- 
wicke  said,  "  It  has  been  argued  to  be  valid  from  being 
established  by  the  sentence  of  a  court  in  France,  having 
proper  jurisdiction.     And  it  is  true,  that  if  so,  it  is  con- 

{%)  King  of  the  two  Sicilies  v,  see  the  cases  cited  in  Bishop  on 

Willcox,  1  Sim.  N.  S.  301.  Marriage  and  Diyorce  (6th  ed.), 

(o)  Hutchinson  s  Case,  Buller's  vol.  ii.,  §  754,  note. 
N.  P.  p.  245.  {q)  Roach  v.   Gar  van,  1    Ves. 

{q)    Story's   Conflict   of  Laws  Sen.  157. 
(7th  ed.),  §    595,  p.    740;    and 


162  ESTOPPEL   BY   RECORD, 

elusive,  whether  in  a  foreign  court  or  not,  from  the  law  of 
nations  in  such  cases  :  otherwise  the  rights  of  mankind 
would  be  very  precarious  and  uncertain.  But  the 
question  is  whether  this  is  a  proper  sentence,  in  a  proper 
cause,  and  between  proper  parties "  (r).  And  in  a 
modem  case  (5)  Brett,  L.  J.,  in  delivering  his  judgment, 
said,  "  A  judgment  or  decree  determining  what  is  the 
status  of  an  individual  is  a  judgment  or  decree  i?i  rem. 
It  is,  therefore,  if  binding  at  all,  not  only  a  binding  judg- 
ment as  between  the  parties  to  the  suit,  but  is  to  be 
recognized  as  binding  in  all  suits  and  by  all  parties.  Such 
a  judgment,  where  the  jurisdiction  of  the  Court  which 
made  it  is  recognized,  is  treated  as  binding  and  final,  not 
only  by  all  the  courts  of  the  same  country,  but  by  the 
courts  of  all  countries." 

In  dealing  with  the  question  of  the  binding  eflfect  of 
a  foreign  sentence  of  divorce,  the  chief  consideration  is 
the  domicile,  whether  original  or  adopted,  of  the  parties. 
But  in  the  case  of  a  foreign  sentence  of  nullity  of 
marriage,  the  English  courts  will  also  consider,  at  all 
events  in  the  case  of  English  subjects,  the  validity  of 
the  contract,  and  the  place  where  it  was  made  {t). 

And  though,  in  the  case  of  foreign  subjects  married 
in  their  own  country,  the  English  courts  would  probably 
consider  a  sentence  of  nullity  obtained  in  that  foreign 
country  as  conclusively  binding  upon  them ;  there  does 

(r)  See  also  CottingtofCs  Case  in         {t)  Brett,  L.  J.,  notices  a  dis- 

a  note  to  Kennedy  v.  Cassilis,  2  tinction  between  the  two  classes 

Swanst  326.  of  sentences  in  NiboyetY.  Niboyet, 

(«)  Niboyet  v.  Niboyet,  L  R.  4  L.  R.  4  P.  D.  1,  at  p.  19. 
P.  D.  1,  at  p.  12. 
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not  seem  to  be  any  authority  to  extend  the  proposition 
to  a  foreign  sentence  of  nullity,  in  the  case  of  English 
subjects.  In  fact,  the  cases  that  will  be  cited  are  to  the 
contrary  eflfect.  It  will  perhaps,  therefore,  be  convenient 
to  consider  separately  the  effect  of  foreign  sentences  of 
nullity  of  marriage,  and  of  foreign  sentences  of  divorce : — 
(i.)  Foreign  Sentences  of  Nullity  of  Marriage. — "The 
contract  of  marriage,"  says  Lord  Robertson  (w),  "is 
the  most  important  of  all  human  transactions.  It  is  the 
very  basis  of  the  whole  fabric  of  civilized  society.  The 
status  of  marriage  is  juris  gentium^  and  the  foundation 
of  it,  like  that  of  all  other  contracts,  rests  on  the  consent 
of  parties.  But  it  differs  from  other  contracts  in  this, 
that  the  rights,  obligations,  or  duties,  arising  from  it, 
are  not  left  entirely  to  be  regulated  by  the  agreements 
of  parties,  but  are,  to  a  certain  extent,  matters  of 
municipal  regulation,  over  which  the  parties  have  no 
control  by  any  declaration  of  their  will.  It  confers  the 
status  of  legitimacy  on  children  born  in  wedlock,  with 
all  the  consequential  rights,  duties,  and  privileges  thence 
arising:  it  gives  rise  to  the  relations  of  consanguinity 
and  affinity :  in  short,  it  pervades  the  whole  system  of 
civil  society.  Unlike  other  contracts,  it  cannot,  in 
general,  amongst  civilized  nations,  be  dissolved  by 
mutual  consent,  and  it  subsists  in  full  force,  even 
although  one  of  the  parties  should  be  for  ever  rendered 
incapable,  as  in  the  case  of  incurable  insanity,  or  the 
Hke,  from  performing  his  part  of  the  mutual  contract." 

(ti)  See  Fergusson  on  Mar-  Laws  (7th  ed.),  §  109.  See  also 
riage  and  Divorce,  pp.  397  to  399,  Story's  Conflict  of  Laws  (7th  ed.), 
cited  by  Story  in  his  Conflict  of     §  200. 

U  2 
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The  question  of  marriage  or  no  marriage  should  be 
decided  by  the  law  of  the  place  where  the  marriage  was 
celebrated  (x). 

But  this  rule  applies  only  to  the  forms  and  solemnities 
of  constituting  a  marriage,  and  to  the  proof  of  the  parties 
having  made  a  contract  (y).  Thus  in  Brook  v.  Brook  (z), 
it  was  decided  that  the  law  of  the  country  in  which  a 
marriage  is  solemnized  cannot  give  validity  to  a  marriage 
prohibited  by  the  laws  of  the  country  of  domicile  and 
allegiance  of  the  contracting  parties  ;  so  that  a  marriage 
v\^ith  a  deceased  wife's  sister,  although  valid  in  Denmark, 
would  be  invalid  here  ;  and  that,  therefore,  the  rule  that 
the  lex  loci  contractus  determines  the  validity  of  the 
marriage,  ought  to  be  limited  by  an  implied  proviso  that 
such  mamages,  if  between  English  subjects,  are  not 
contrary  to  the  laws  of  this  country  (a). 

The  authority  of  Brook  v.  Brook  (6),  was  recognized 
and  acted  upon  in  the  case  of  Mette  v.  Mette  (c),  although 
there  the  husband  had  obtained  letters  of  naturalization 
in  Germany  before  contracting  the  second  marriage 
prohibited  by  English  law. 


(x)  Per  Cresswell,  J.,  in  £7-ook 
V.  Brook,  3  Sra.  &  G.  481,  at  p. 
512  ;  and  Story's  Conflict  of  Laws 
(7th  ed.),  §  113.  There  are  some 
exceptions  to  this  -rule,  for  in- 
stance in  the  case  of  polygamous 
marriages.  See  Story's  Conflict 
of  Laws  (7th  ed.),  p.  147. 

(v)  Per  Cresswell,  J.,  in  Brook 
V.  Brook f  3  Sm.  <k  G.  at  p.  51o. 

(z)    3   Sra.    &   G.    481  ;    (see 


especially  the  judgments  of  Lord 
Crauworth  and  Lord  Wensley- 
dale). 

(a)  See  also  Harford  v.  Morris, 
2  Hagg.  Consist.  423  ;  and  per 
Lord  Brougham  in  Warrmder  v. 
Warrender,  2  CI.  &  Fin,  488. 

(6)  3  Sm.  <fe  G.  481. 

(c)  1  Sw.  &  Tr.  416.  See  also 
Fenton  v.  Livingstone,  3  Macq.  H. 
L.  Cas.  497. 
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So  also  in  the  case  of  Sottomayor  v.  De  Barros  (d), 
it  was  held  by  the  Court  of  Appeal  that  the  marriage  in 
England  of  first  cousins,  being  aliens  not  domiciled  in 
England,  if  forbidden  by  the  law  of  their  own  country, 
was  invalid  here. 

But  the  prohibition  must,  in  order  to  affect  the 
validity  of  the  marriage,  be  on  a  matter  affecting 
the  personal  capacity  of  the  parties  to  contract  the 
marriage.  Thus,  in  Simonin  v.  Mallac  (e),  where  the 
objection  to  the  validity  of  the  marriage,  which  was 
solemnized  in  England,  was  the  want  of  consent  of 
parents  required  by  the  law  of  France,  but  not,  under 
the  circumstances,  by  that  of  this  country,  it  was  held 
that  this  consent  must  be  considered  as  a  part  of  the 
ceremony  of  marriage,  and  not  as  a  matter  affecting 
the  personal  capacity  of  the  parties  to  contract  the 
marriage  (/). 

And  in  the  case  of  a  foreign  marriage  which  would 
be  considered  valid  by  our  courts,  viz.,  where  (1)  the 
ceremony  has  been  in  accordance  with  the  law  of  the 
place  of  celebration,  and  (2)  the  marriage  is  not  pro- 
hibited, in  respect  of  matters  affecting  the  personal 
capacity  of  the  parties  to  contract  the  marriage,  by  the 
laws  of  the  country  of  their  domicile  and  allegiance,  a 
sentence  of  nullity  of  maniage,  if  obtained  in  a  foreign 

(d)  L.  R.  3  P.  D.  1  ;  but  see  in  Niboyet  v.  Niboyet,  L  R.  4  P. 
also  Sir  R  Pbilli mote's  judgment      D.  1,  at  p.  18. 

in  L  R.  5  P.  D.  94.    This  case         (/)  See  the  remarks  ou  this 

was  followed  in  Bloxam  v.  Favre^  case  in  Sottomayor  v.  De  Barros^ 

L.  R.  8  P.  D.  101.  L.  R  3  P.  D.  1,  at  p.  7  ;  L.  R.  5 

(e)  2  Sw.   k  Tr.  67.     But  see  P.  D.  94. 
Brett,  L.  J.'s,  doubts  on  this  case 
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country,  which  was  not  the  country  in  which  the 
marriage  was  celebrated,  and  of  which  the  contracting 
parties  were  not  subjects,  would  not  necessarily  be 
considered  conclusive  in  England. 

Thus  in  the  case  of  Sinclair  v.  Sinclair  (9),  where  the 
husband  appeared  under  protest  to  a  divorce  brought  by 
the  wife,  alleging,  in  bar  of  proceedings,  that  such  suit 
could  not  be   entertained  by  the   Court,  for  that  the 
marriage  had  been  celebrated  at  Paris,  and  had  since 
been  dissolved  by  a  sentence  of  the  court  of  Brussels  on 
proceedings  instituted  by  him  for  divorce  by  reason  of 
cruelty  and  adultery,  Sir  William  Scott  said,  **  Something 
has  been   said  on  the  doctrine  of  law,  regarding  the 
respect  due  to  foreign  judgments:   and  undoubtedly  a 
sentence  of  separation,  in  a  proper  court,  for  adultery, 
would  be  entitled  to  credit  and  attention  in  this  court ; 
but  I  think  the  conclusion  is  carried  too  far,  when  it  is 
said,  that  a  sentence  of  nullity  of  marriage  is  necessarily 
and  universally  binding  on  other  countries.      Adultery 
and  its  proofs  are  nearly  the  same  in  all  countries.     The 
validity  of  marriage,  however,  must  depend,  in  a  great 
degree,  on  the  local  regulations  of  the  country  where  it 
is    celebrated.      A    sentence    of   nullity   of   marriage, 
therefore,  in  the  country  where  it  was  solemnized,  would 
carry  with  it  great  authority  in  this  country ;  but  I  am 
not  prepared  to  say,  that  a  judgment  of  a  third  country, 
on  the  validity  of  a  marriage,  not  within  its  territories, 
nor  had   between  subjects   of  that  country,  would  be 
universally  binding.     For  instance,  the  marriage,  alleged 

{9)  1  Hagg.  CoDsiBt.  2U. 
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by  the  husband,  is  a  French  marriage ;  a  French 
judgment  on  that  marriage  would  have  been  of  consider- 
able weight ;  but  it  does  not  follow  that  the  judgment  of 
a  court  at  Brussels,  on  a  marriage  in  France,  would  have 
the  same  authority,  much  less  on  a  marriage  celebrated 
liere  in  England." 

And  it  would  appear  from  this  case  and  from 
Scnnishire  v.  Scrimsliire  (70,  that  even  where  the 
sentence  ot  nullity  of  marriage  was  pronounced  in  the 
same  country  where  the  marriage  was  celebrated,  it  is 
not,  at  all  events  in  the  case  of  English  subjects, 
necessarily  conclusive  in  England ;  though  it  will  be 
admitted  as  evidence,  in  the  proceedings  in  England,  of 
the  law  of  the  foreign  country,  which  may  be  material 
for  the  English  Court  in  determining  whether  the 
marriage  is  valid  by  the  law  of  England  or  not.  Sir 
Edward  Simpson,  in  deUvering  judgment  in  the  above 
case,  said,  "  This  is  a  suit  brought  by  Miss  Jones  for 
restitution  of  conjugal  rights.  She  pleads  a  marriage  in 
France,  clandestine  and  forbidden  by  the  laws  of  both 
countries,  with  this  diflFerence,  that  by  the  laws  of 
France,  such  marriages  are,  in  all  cases,  absolutely  null ; 
whereas,  by  the  laws  of  England,  they  are  only  irregular, 
but  not  null,  unless  under  special  circumstances  that 
warrant  the  Court  to  put  that  construction  upon  them.  .  . 
A  sentence  of  the  Parliament  of  Paris,  declaring  the 
marriage  null,  is  .  .  .  pleaded,  not  as  bar  to  entering 
into  the  question  in  this  Court,  whether  the  manriage  be 
good  or  not,  but  as  evidence  of  the  law  of  France,  which 

•    (/i)  2  Hagg.  Consist.  395. 
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may  be  material  for .  the  consideration  of  this  Court  in 
determining  whether  this  be  a  good  marriage  by  the  law 
of  England,  or  not.  .  .  The  process  is  for  restitution  of 
rights ;  and  the  marriage  being  denied,  a  question  arises 
incidentally,  whether  it  is  a  marriage  or  not,  to 
determine  whether  the  party  is  entitled  to  restitution  or 
not,  under  the  marriage  which  has  been  pleaded.  .  .  The 
Court  was  of  opinion  then,  and  still  is,  that  a  foreign 
sentence  alone  could  not,  of  itself,  be  a  bar  to  entering 
into  a  consideration  of  the  question,  whether  this 
marriage  between  English  subjects  was  good  or  not  by 
the  law  of  England  ?  The  Court  thought,  however,  that 
such  sentence  was  proper  to  be  pleaded,  as  a  circum- 
stance, or  a  fact,  to  make  evidence  of  the  law  of  France, 
with  respect  to  the  question  here,  on  the  validity  of  a 
marriage  celebrated  in  France.  Accordingly,  the 
sentence  was  pleaded,  and  admitted  in  that  light ;  and  in 
that  light  it  seems  to  be  very  properly  before  the  Court ; 
as  I  think  the  laws  of  France  are'  very  material  to  be 
considered,  in  determining,  even  by  our  law,  on  the 
validity  of  a  contract  of  marriage  had  and  made  in 
France.  So  that  the  Court,  by  rejecting  the  sentence 
when  pleaded  in  bar,  has  not  determined  that  the  sen- 
tence in  France,  when  pleaded  as  a  circumstance,  is  of  no 
avail."  The  learned  judge  then  cites  some  passages  from 
foreign  jurists  and  some  earlier  English  cases,  showing 
that  in  marriages  abroad  by  English  subjects,  the  English 
law  takes  notice  of  the  foreign  law.  And  he  afterwards 
says:  "In  the  present  case  there  has  been  a  sentence 
of  the  proper  forum,  pronouncing  on  the  whole  facts  of 
the  case,  and  the  principles  of  the  laws  of  France,  as 
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applied  to  them.  In  matters  that  belong  to  the  jus 
(/entium,  our  Courts  always  regard  the  sentences  of  a 
proper  Court "  (i). 

(ii.)  Foreign  Sentences  of  Divorce. — The  English  Courts 
will  examine  the  validity  of  foreign  decrees  of  divorce  in 
the  same  manner,  and  on  the  same  rules,  by  which  the 
conclusive  eflfect  of  other  foreign  judgments  has  to  be 
determined  (k).  Thus  they  will  not  pay  regard  to  a 
foreign  sentence  of  divorce,  if  it  appears  that  it  was 
contrary  to  natural  justice,  or  that  the  court  which 
gi-anted  it  had  no  jurisdiction  (I). 

The  influence  of  the  lex  domicilii, — In  support  of  the 
influence  of  the  law  of  domicile  in  questions  affecting 
marriage,  Lord  Westbury  cites  the  following  passage 
from  Rodenberg  in  Skmo  v.  Gould  (m) :  "  Unicum  hoc 
ipsa  rei  natura  ac  necessitas  invexit,  ut  cum  de  statu  et 
conditione  hominum  quaeritur,  uni  solum  modo  Judicii,  et 
quidem  Domicilii,  universum  in  illS.  jus  sit  attributum.'' 
And  Lord  Brougham  in  his  judgment  in  the  case  of 
Warrender  v.  Warrender  (w),  says :  "  It  certainly 
may  well  be  urged,  both  with  a  view  to  the  general 
question  of  lex  loci,  and  especially  in  answering  the 
argument   of   the    alleged    essential    quality   of   indis- 


(/)  See  also  Sir  W.  Scott's  judg-  Shaw  v.  Gould,  L.  R.  3  H.  L.  at 

ment   in  Sinclmr  v.  Sinclair,    1  p.  85. 

Hagg.  Consist.  294,  and  ante,  p.  (l)  Shaw   v.    Attomei/- General, 

166.   And  as  to  the  admissibility  L.  R  2  P.  &  D.  156. 

in  England  of  foreign  sentences  in  (m)  L  R.  3  H.  L.  at  p.  83. 

affirmation  of  marriage  as  evidence  (n)  2  CI.    <&  Fin.    283.     The 

of  reputation,  see  Smith's  L.  C,  passage  is  cited  at  length  in  Story's 

vol,  ii.  (8th  ed.),  p.  871.  Conflict  of  Laws  (7  th  ed.),  pp.  247, 

(k)  See  per  Lord  Westbury  in  248,  note. 
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solubility,  that  the  parties  to  a  contract  like  this  (o) 
must  be  held  emphatically  to  enter  into  it  with  a 
reference  to  their  own  domicile  and  its  laws :  that  the 
contract  assumes,  as  it  were,  a  local  aspect,  but  that  at 
any  rate,  if  we  infer  the  nature  of  any  mutual  obligation 
from  the  presumed  intentions  of  the  parties,  and  if 
we  presume  those  intentions  from  supposing  that  the 
parties  had  a  particular  system  of  laws  in  their  eye, 
there  is  fully  more  reason  to  suppose  they  had  the  law 
of  their  own  home  in  their  view,  where  they  purposed  to 
live,  than  the  law  of  the  stranger  under  which  they 
happened  for  the  moment  to  be." 

So  also  Lord  Selborne,  in  his  judgment  in  Harvey  v. 
Famie  (q)^  says :  "  Let  it  be  granted,  (and  I  think  it  is 
well  settled,)  that  the  general  rule,  internationally  recog- 
nised, as  to  the  constitution  of  marriage,  is  that  when 
there  is  no  personal  incapacity  attaching  upon  either 
party,  or  upon  the  particular  party  who  is  to  be 
regarded  by  the  law  to  which  he  is  personally  subject, 
that  is  the  law  of  his  own  country,  then  marriage  is  held 
to  be  constituted  everywhere  if  it  is  well  constituted 
secundum  legem  loci  coiitractAs.  But  that  merely 
determines  what  in  all  these  cases  is  the  point  you 
start  from.  When  a  marriage  has  been  duly  solemnized 
according  to  the  law  of  the  place  of  solemnization,  the 
parties  become  husband  and  wife.  But  when  they 
become  husband  and  wife,  what  is  the  character  which 
the  wife  assumes  ?  She  becomes  the  wife  of  the  foreign 
husband  in  a  case  where  the  husband  is  a  foreigner  in 

(o)  i.e,y  the  contract  of  marriage. 
(7)  L.  R.  8  App,  Cas.  at  pp.  50,  51. 
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the  country  in  which  the  marriage  is  contracted.  She 
no  longer  retains  any  other  domicile  than  his,  which  she 
acquires.  The  marriage  is  contracted  with  a  view  to  that 
matrimonial  domicile  which  results  from  her  placing 
herself  by  contract  in  the  relation  of  wife  to  the  husband 
whom  she  marries,  knowing  him  to  be  a  foreigner, 
domiciled  and  contemplating  permanent  and  settled 
residence  abroad.  Therefore  it  must  be  within  the 
meaning  of  sucli  a  contract,  if  we  are  to  inquire  into  it, 
that  she  is  to  become  subject  to  her  husband's  law, 
subject  to  it  in  respect  of  the  consequences  of  the 
matrimonial  relation  and  all  other  consequences 
depending  upon  the  law  of  the  husband's  domicile. 
That  would  appear  to  be  so  on  principle.  ...  It  would 
appear,  therefore,  that  if  this  question  is  to  depend  on 
any  principle  at  all,  it  must  be  upon  the  principle  of 
recognising  the  law  of  the  forum  and  matrimonial 
domicile,  when,  as  in  this  case,  they  both  concur.*' 

The  cases  that  have  arisen,  and  been  decided,  upon 
the  effect  of  foreign  matrimonial  sentences  in  England, 
seem  to  establish  the  following  propositions  : 

1.  A  foreign  tribunal  has^  as  far  as  legal  conse" 
<iuences  in  England  are  concerned^  no  authority  to  pro- 
nounce  a  decree  of  divorce^  a  vinculo  matrimonii,  in  the 
case  of  an  English  marriage  between  English  subjects^ 
unless  such  subjects  are,  at  the  time  wheri  such  decree  is 
2)ronouncedj  bona  fide  domiciled  in  such  foreign  country 
tohere  such  foreign  tribunal  has  jurisdiction  (r). — Hence 
if  such  a  divorce  is  obtained,  our  courts  will,  notwith- 

(/•)  See  Story's  Conflict  of  LawB  (7th  ed.),  §  227  a. 
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therefore,  caused  him  to  be  divorced  in  ca  Scotch  Court. 
He  subsequently  married  again  in  England,  and  was  pro- 
secuted for  bigamy.  The  counsel  for  the  defence  relied 
on  the  Scotch  sentence  of  divorce  as  dissolving  the  first 
marriage,  but  the  prisoner  was  convicted,  subject  to  the 
question  of  law  which  was  reserved,  whether  the  Scotch 
sentence  of  divorce  dissolved  the  first  marriage  or  not  (r). 
Upon  the  above  facts,  it  was  decided  by  the  twelve 
judges,  upon  the  point  reserved,  that  there  was  an 
English  domicile  throughout  the  whole  period  of  the  case, 
and  that  under  those  circumstances  the  marriage  could 
not  be  dissolved  by  a  foreign  court  (d). 

The  above  proposition  is  also,  to  a  certain  extent, 
supported  by  the  judgment  of  Lord  Eldon  in  Tovey  v. 
Lindsay  (e),  but  in  that  case,  in  consequence  of  doubts 
entertained  by  Lords  Eldon  and  Redesdale  as  to  whether 


(c)  Although  there  was  evi- 
dence of  fraud  in  obtaining  the 
Scotch  divorce,  the  question  of 
fraud  was  not  left  to  the  jury, 
and  was  therefore  left  out  of  con- 
sideration in  the  reserved  case. 
See  Harvey  v.  Famie,  L.  R.  8 
App.  Cases  at  p.  59. 

(d)  See  further  some  comments 
on  Ldley's  Case  in  Sfuiw  v.  Gould, 
L.  R.  3  H.  L.  55  ;  per  Lord  West- 
bury  at  p.  76 ;  and  per  Lord 
Chelmsford  at  p.  86.  The  ex- 
pression used  by  the  judges  in 
LoHet/'s  Case  was  an  '*  English 
marriage. '^  These  words  may 
mean  either,  (1)  the  contract  of 
marriage  performed  in  England, 
or  (2)  a  marriage  performed  with 


a  domiciled  Englishman.  See 
per  Lord  Selbome  in  Harvey  v. 
Famie,  L.  R  8  App.  Cas.  at  p. 
46.  Lord  Blackburn  (see  p.  59) 
thinks  the  judges  meant  a  mar- 
riage where  the  domicile  was 
English  from  the  beginning  to 
the  end  of  the  transaction.  Possi- 
bly Lord  Brougham's  misinter- 
pretation of  the  case  may  have 
arisen  from  his  adopting  the  first 
of  the  above  meanings  stated  by 
Loixi  Selbome. 

{f)  1  Dowl.  pp.  117  &  131. 
And  see  per  Lord  Selbome  in 
Harvey  v.  Famie,  L.  R.  8  App. 
Cas.  at  p.  55,  and  per  Lord 
Watson  at  p.  63. 
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the  pursuer  had  acquired  a  domicile  or  not,  and  the 
great  importance  of  the  question  of  jurisdiction,  then 
formally  raised  for  the  first  time,  it  was  remitted  for 
further  consideration ;  and  the  pursuer  dying  in  the 
meantime,  no  further  steps  were  taken.  It  is  also 
supported  by  the  decision  of  Dr.  Lushington  in  Conway 
(otherwise  Beazley)  v.  Beazley  (/),  the  facts  in  which 
were  similar  to  those  in  Ldleajs  Case^  except  that 
the  second  marriage  took  place  in  Scotland.  So  also 
in  Tollemache  v.  ToUemache  {g\  Williams,  J.,  says, 
*'  Without  going  into  the  question  whether  the  divorce 
obtained  in  Scotland  is  valid  with  reference  to  a 
subsequent  marriage  in  Scotland  (A),  or  expressing  any 
opinion  as  to  the  status  of  the  children  of  that  marriage, 
we  are  of  opinion  that,  as  an  English  Court  of  Divorce, 
we  cannot  recognise  the  decree  of  the  Scotch  Court, 
which  affected  to  divorce  a  domiciled  Englishman,  as  a 
dissolution  of  the  bond  of  marriage." 

A  like  decision  was  given  in  Pitt  v.  Pitt  (/),  in  which 
the  matrimonial  domicile  was  English,  and  the  solemni- 
zation of  the  marriage  was  in  England,  and  Colonel  Pitt, 
the  husband,  had  gone  to  Scotland,  but  had  not  acquired 
an  actual  domicile  there.  The  wife,  however,  did  not  go 
to  Scotland,  and  the  alleged  adultery  was  not  committed 


(/ )  3  Hagg.  Eccles.  639.  Cas.  390,  as  explained  by  him  in 

(g)  30  L.  J.  Matr.  at  p.  11 6.  Shaw  v.  Gotddy  ibid, 
{k)    That    a    Scotch    divorce,         (t)  4  Macq.  Rep.  627 ;  and  see 

though  inyalid  in  England,  may  Lord  Selbome's  remarks  on  the 

be  valid  in  Scotland,  see  Shaw  v.  case  in  Harvey  v.  Famie,  L.  R.  8 

Gould,  L.  R.  3  H.  L.  at  p.  88 ;  App.  Cases  at  p.   56 ;   see  also 

and  Lord  Cranworth's  judgment  Oeils  v.  GeilSf  1  Macq.  Rep.  255. 
in   Dolphin  v.  RMn%,  7   H.   L. 
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in  Scotland.  Similarly,  in  Shaw  v.  Gould  {j)^  it  was 
decided  by  Lord  Westbury,  that  if  the  parties  marry  in 
England,  and  the  husband,  in  pursuance  of  a  concerted 
arrangement  between  the  parties,  subsequently  goes  to 
Scotland,  merely  in  order  to  acquire  a  domicile  so  as  to 
give  the  Scotch  Courts  jurisdiction  to  grant  a  divorce, 
and  then  a  divorce  is  obtained  in  Scotland ;  such  divorce 
would  have  no  binding  effect  in  England,  and  that  the 
issue  of  the  wife  who  subsequently  married  again  in  the 
lifetime  of  the  husband,  even  if  the  second  marriage  was 
valid  in  Scotland,  would  not  be  considered  legitimate  in 
England  {k). 

It  also  appears  from  Lord  Selborne's  judgment  in  the 
above  case  of  Harvey  v.  Farnie  (!)  that  the  domicile  of 
the  wife  follows  that  of  the  husband,  a  point  which  often 
comes  incidentally  in  question  in  considering  the  con- 
clusiveness of  a  foreign  sentence  of  divorce.  So  too,  in 
Le  Sueur  v.  Le  Sueur  (m),  where  the  parties  had  been 
married  in  Jersey,  and  the  wife  had  been  deserted  by 
the  husband,  who  went  to  reside  in  the  United  States ; 


(J)  L.  R.  3  H.  L.  55. 

{k)  See  also  JShau^  v.  AUorney- 
Gtneraly  L.  R.  2  P.  &  D.  156. 

(/)  L.  R.  8  App.  Cas.  at  pp. 
60,  51.  From  Sftnw  v.  Attorney- 
General,  L.  R.  2  P.  it  D.  15G,  it 
igroiild  appear  that  the  petitioner 
(the  wife  in  that  case),  might 
have  acquired  a  legal  domicile  in 
the  foreign  state  apart  from  her 
husband,  and  that  if  she  had 
acquired  one,  and  her  husband 
had  submitted  himself  to  the 
jurisdiction  of  the  foreign  court, 


the  English  courts  would  have 
recognized  and  acted  upon  the 
foreign  divorce  which  the  peti- 
tioner had  obtained.  The  divorce 
was  not  recognized  in  England  as 
dissolving  the  marriage,  but  the 
decision  was  given  also  on  the 
ground  of  the  foreign  divorce  pro- 
ceedings being  contrary  to  natural 
justice,  as  no  personal  notice  of 
the  proceedings  had  been  given 
to  the  husband,  who  had  never 
been  within  the  state. 
(m\  L.  R.  1  P.  D.  139. 
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and  the  wife  acquired  a  bond  fide  domicile  in  England, 
and  presented  a  petition  in  England  for-  the  dissolution 
of  her  marriage  :  the  original  place  of  the  matrimonial 
domicile  having  been  in  England,  and  the  husband  never 
having  acquired  a  domicile  in  England,  it  was  held  that, 
even  if  the  petitioner,  without  a  sentence  of  judicial 
separation,  could  acquire  a  distinct  domicile  in  England, 
she  could  not  make  her  husband  amenable  to  the  lex 
fori  of  her  new  domicile  {n). 

2.  (a.)  The  English  courts  will  recognize  as  valid  a 
sentence  of  divorce  a  vinculo  matrimonii  pronounced  by 
a  competent  foreign  tribunal^  where  the  matrhnomal 
domicile  is  throughout  in  the  foreign  country  in  which 
the  foreign  sentence  was  pronounced  ()8.),  even  though  the 
marriage  ivas  celebrated  in  England^  and  was  dissolved 
for  a  cause  which  would  not  have  been  sufficient  to 
obtain  a  divorce  in  England. — (a.)  The  first  part  of 
this  proposition  is  supported  by  the  remarks  of  Lord 
Westbury  in  Shaw  v.  Gould  (o)  as  follows :  *'  The 
position  that  the  tribunal  of  a  foreign  country,  having 
jurisdiction  to  dissolve  the  marriages  of  its  own  subjects, 
is  competent  to  pronounce  a  similar  decree  between 
English  subjects  who  were  married  in  England,  but 
who,  before  and  at  the  time  of  the  suit,  are  permanently 
domiciled  within  the  jurisdiction  of  such  foreign  tribunal, 
such  decree  being  made  in  a  bond  fide  suit,  without 
collusion  or  concert,  is  a  position  consistent  with  all  the 
English  decisions," 

(»)  See  also,  sus  to  the  domicile      L.  R.  4  P.  D.  63.    But  see  Briggs 
of  the  wife    being    that  of  the      y,  Briggs,  L.  R.  5.  P.  D.  163. 
husband,  Firehrace  v.    Firebrace,         (o)  L.  R.  3  H.  L.  at  p.  85. 

N 
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It  is  also  in  accordance  with  the  cases  cited  in  the 
House  of  Lords  in  Harvey  v.  Famie  {p\  and  especially 
with  Warrender  v.  Warrender  {q).  There  is,  however, 
some  difference  between  the  facts  in  the  two  latter  cases. 
In  Warrender  v.  Warrender^  the  petition  was  presented 
by  the  husband,  the  adultery  was  alleged  to  have  been 
committed  out  of  Scotland,  and  the  wife  was  resident 
out  of  Scotland,  whereas  in  Harvey  v.  Farme,  the 
petition  was  presented  by  the  wife,  the  crime  (adultery) 
was  alleged  to  have  been  committed  in  Scotland,  and 
the  husband  and  wife  were  both  resident  in  Scotland. 
However,  in  both  the  above  cases,  the  same  conclusion 
was  arrived  at,  viz.,  that  the  Scotch  sentence  of  divorce 
was  conclusive  in  England. 

(P.)  The  second  part  of  the  proposition  depends 
principally  upon  the  case  of  Harvey  v.  Famie  (r)  above 
mentioned.  The  facts  in  this  case  were  as  follows : — 
A  domiciled  Scotchman  married,  in  England,  an  English- 
woman. Immediately  after  the  ceremony  the  married 
couple  went  to  Scotland  and  resided  there  as  their 
matrimonial  home.  Two  years  after,  the  wife  obtained  in 
Scotland  a  divorce  a  vinculo  matrimonii,  on  the  ground  of 
her  husband's  adultery.  The  husband  came  to  England, 
and  married  there  another  Englishwoman,  the  first  wife 
being  still  alive.  In  a  suit  in  England  for  a  decree  of 
nullity  of  the  second  marriage  at  the  instance  of  the 
second  wife,  it  was  held  in  the  House  of  Lords, 
affirming  the  decisions  of  the  President  of  the  Probate 
and  Divorce  Division,  and  of  the  Court  of  Appeal,  that 

(/>)  L.  R.  8  App.  Cas.  43.  of  Lollep's  Ca^e  adopted  in  Briggs 

(q)  2  CI.  A  Fin.  488.  v.  Briggs,  L.  R.  5.  P.  D.  163,  at 

(r)  Notwithstanding  the  view     p.  165. 
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the  Scotch  divorce  was  a  sentence  of  a  court  of 
competent  jurisdiction,  and  was  effectual  not  only  in 
Scotland,  but  in  England  also.  It  is  also  supported,  even 
more  strongly  by  the  case  of  Maghee  v.  McA  Ulster  {s\ 
as  in  that  case  the  husband  and  wife  were  not  both  in 
Scotland  when  the  proceedings  for  a  divorce  in  Scotland 
were  instituted  {t). 

Notwithstanding  the  cases  that  have  been  cited,  there 
appear  to  be  at  any  rate  two  important  points  connected 
with  the  subject  of  foreign  divorce,  which  have  not  been 
clearly  and  satisfactorily  determined. 

First : — It  does  not  yet  seem  to  have  been  positively 
decided  whether  or  not  a  foreign  court  has  jurisdiction 
to  dissolve  a  marriage  celebrated  in  England  between 
English  subjects  domiciled  in  England,  if  they  have, 
subsequently  to  the  marriage,  removed  to  the  foreign 
country  in  which  the  foreign  sentence  of  divorce  was 
pronounced,  and  hondfide  acquired  a  domicile  there  (?/). 

Thus  Lord  Selborne,  in  his  judgment  in  Harvey  v. 
Farme  {x),  says  that  Lord  Eldon  in  Tovey  v.  Lindsay  (ij) 
certainly  did  not  decide  the  important  question  which 
might  have  arisen  if  the  change  to  an  English  domicile 
liad  been  established,  namely,  how  far  a  subsequent 
change  of  domicile  would  affect  the  jurisdiction  to  dissolve 
the  marriage. 

The  same  point  is  stated  by  Lord  Selborne  in  another 
part  of  the  case  {z)^  as  follows  : — "  If  the  parties  were 

W  3  Irish  Chanc.  604.  (7th  ed.),  §  227  a. 

{t)  See  Lord  Selborne^s  remarks  {x)  L.  11.  8  App.  Cas.  at  p.  55 

on  the  case  in  L.   R.  8  Chanc.  (?/)  1  Dowl.  117. 

App.  at  p.  53.  (z)  L  R  8  App.  Cas.  at  p.  47. 

(m)    Story's  Conflict  of  Laws 

>'  2 
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domiciled  in  England  at  the  time  of  the  marriage,  the 
question  then  might  arise,  if  the  husband  changed  his 
domicile,  whether  there  was  not  a  breach  of  the  contract, 
and  it  could  not  be  dissolved  according  to  the  law  of  the 
new  domicile." 

It  is  submitted  that  perhaps,  in  the  case  put  by  Lord 
Selbome,  the  English  courts  might,  in  considering  the 
jurisdiction  of  the  foreign  court,  draw  a  distinction  be- 
tween the  case  where  the  proceedings  for  dissolution  in 
the  foreign  court  were  instituted  by  the  party  who  had 
broken  the  contract  (e'.e.,  the  husband),  and  by  the  wife. 
Possibly  in  the  former  case  they  might  consider  that  the 
foreign  court  had  not  jurisdiction  to  dissolve  the  marriage, 
and  in  the  latter  case  that  it  had  such  jurisdiction. 
However  the  point  remains  yet  to  be  decided  by  judicial 
authority  (a). 

Secondly : — It  does  not  appear  to  have  been  satis- 
factorily decided  whether  anything  short  of  an  actual 
domicile,  e.g.^  bond  fide  residence  of  both  the  parties  in 
the  foreign  country,  can  give  the  foreign  court  jurisdiction 
to  dissolve  the  marriage. 

The  point  arose  in  Xihoyet  v.  Nihoyet  (i),  the  facts  in 
which  were  as  follows:  A  marriage  was  celebrated  at 
Gibraltar,  between  a  Frenchman  and  an  English  woman 
who  was  a  British  subject  at  the  time  of  the  marriage. 
After  the  marriage,  the  husband  resided  for  several  years 


(fi)  If  the  decisiou  iu  Niboyet  v.  English  courts  will  have  jurisdic- 

Nihoyet y  L.  R.  4  P.  D.  1,  is  correct,  tion  to  grant  a  divorce.     Accord, 

it  seems  that  a  fortiori,  when  there  Wilson  v.  WU^on,  L.  R.  2  P.  <fe  M. 

has  been  a  change  of  domicile  from  435 . 

a  foreign  country  to  England,  the  {h)  L.  R.  3  P.  D.  59. 
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in  England,  but  retained  his  domicile  of  origin,  being 
French  consul.  The  husband  filed  a  petition  in  the 
English  court  for  dissolution  of  his  marriage,  and  after- 
wards consented  to  its  dismissal.  The  wife  then  pre- 
sented a  petition  in  England  for  a  divorce.  The  adultery, 
and  the  greater  part  of  the  desertion,  relied  on,  occurred 
in  England.  The  husband  entered  an  appearance  in  the 
proceedings.  It  was  held  in  the  Court  of  Appeal  (over- 
ruling Sir  R.  Phillimore),  by  James  and  Cotton,  L.J  J., 
dissentiente  Brett,  L.J.,  that  the  English  courts  had 
jurisdiction  to  grant  a  divorce. 

The  judgment  of  the  Court  depended  partly  upon  the 
construction  to  be  put  upon  the  Matrimonial  Causes  Act 
(1857)  (c).  James,  L.J.,  in  his  judgment  {d),  said  : 
'*!  find  myself  unable  to  arrive  at  the  conclusion  that 
the  domicile  of  the  complaining  party  ought  to  determine 
the  existence  of  the  limits  of  the  jurisdiction  given  by 
the  statute  to  the  English  Court.  The  only  limitation 
which  I  can  find,  is  the  limitation  of  the  jurisdiction  to 
those  matters  which  come  under  the  category  of  matri- 
monial matters  in  England,  to  every  one  of  which  the 
English  law,  with  all  its  consequences,  so  far  as  England 
is  concerned,  must  be  applied." 

On  the  other  hand  Brett,  L.J.,  in  the  course  of  an 
elaborate  judgment,  in  which  he  cited  several  American 
decisions  (e),  said  :  "  On  the  gi'ound  then  of  the  nature 

(c)  20  &  21  Vic.  c  85,  sec.  27.  and  Divorce  (6th  ed.),  and  refeiTcd 

(cO  L.  R.  4  P.  D.  at  p.  9.  to  in  §§  709,  721,  740,  741,  745. 

(<r)  L.   R.   4   P.  D.  at  p.    19.  The    learned    judge    also   cited 

See  especially  those  collected  in  Story's  Conflict  of  Laws  (7th  ed.), 

Bishop's    Treatise    on    Marriage  §     110,    which     contains    some 
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of  the  subject  matter  of  the  suit,  of  the  nature  of  the 
judgment  given  in  such  suit,  of  the  interest  of  the 
country  in  which  the  dispute  arises,  of  the  comity  due 
to  other  nations,  of  the  immense  mischief  of  a  judgment 
of  such  a  nature  being  given  under  circumstances  which 
will  prevent  it  from  being  recognised  everywhere,  and  of 
the  preponderance  of  authority  in  England ;  I  am  of 
opinion,  that  unless  the  statute  has  otherwise  enacted, 
the  domicile  of  the  husband  in  England  at  the  institution 
of  the  suit,  is,  according  to  the  true  construction  of  the 
statute,  the  fact  which  gives  jurisdiction  to  the  English 
Divorce  Court  to  decree  a  divorce :  that,  with  such  a 
domicile,  the  Court  has  jurisdiction  over  a  foreigner  as 
well  as  over  an  Englishman:  that,  without  such  a 
domicile,  the  Court  has  no  jurisdiction,  though  the  party 
is  an  English  subject.  The  same  rule,  I  confess,  seems 
to  me  to  apply,  for  the  same  reason,  to  its  power  to  grant 
any  relief  which  alters  in  any  way  that  relation  between 
the  parties,  which  arises  by  law  from  their  marriage.  It 
applies  therefore,  as  it  seems  to  me,  to  suits  for  judicial 
separation,  or  for  the  restitution  of  conjugal  rights,  but 
not  to  suits  for  a  declaration  of  nullity  of  marriage,  or  in 
respect  of  jactitation  of  marriage." 

The  judgment  of  Brett,  L.J.,  in  the  above  case 
certainly  seems  strictly  in  accordance  with  general 
principles,  and,  to  use  an  expression  of  Lord  Selbome 
in   Ilai^vey  v.  Farnie  (/),  with  the  whole  stream  of 


remarks  of  Lord  Robertson,  taken         (/)  L.  R.  8  App.  Caa.  at  p. 
from  FerguBSon  ou  Marriage  and      57. 
Divorce,  pp.  397  to  399. 
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sound  authority  on  the  subject  of  foreign  divorce.  It  is 
moreover  supported  by  the  judgment  of  Sir  R.  Phillimore 
in  the  Court  below  {g).  And,  from  the  remarks  made 
on  the  case  in  Harvey  v.  Farnie  (A),  it  would  appear 
that  neither  Lord  Selborne  nor  Lord  Blackburn  were 
altogether  satisfied  with  the  decision  of  the  majority  in 
the  Court  of  Appeal. 

II.  Foreign  Sentences  in  Admiralty, — A  sentence  of 
a  foreign  court  of  Admiralty  condemning  a  ship  as  prize 
is  a  judgment  in  rem^  and  is  binding  on  all  the  world 
as  to  the  express  point  decided  thereby,  namely,  as  to 
the  change  of  property  in  the  ship  effected  by  the  con- 
demnation (/). 

It  is  also  held  conclusive  in  England,  in  actions  on 
policies  of  insurance  between  the  assured  and  the 
underwriter,  upon  every  subject  immediately  and  properly 
within  the  jurisdiction  of  the  foreign  court  and  upon 
which  it  professed  to  decide  judicially,  for  instance,  on  the 
point  as  to    the  neutrality  of  the  sliip  at  the  time  of 


((/)  See  also  Connelti/\.  Conriell^, 
1 4  Jur.  437,  referred  to  in  Story's 
Conflict  of  Laws  (7th  ed.),  §  596  a. 

(/*)  See  per  I^ord  Selborne  at  pp. 
55,  56  ;  and  per  Lord  Blackburn 
at  p.  60. 

(t)  Hughesy, Cornelius^  2  Shower, 
232  ;  and  Appendix  B,  p.  415  ; 
see  also  Kindtrsley  v.  Cfuisej  Park 
on  Insurance,  vol.  ii.  p.  743. 
Lord  Eldon,  however,  says  in 
Donaldson  v.  Thmipaonj  1  Camp. 
120,  "  I  am  by  no  means  disjwsed 


to  extend  the  comity  which  has 
been  shown  to  these  sentences  of 
foreign  admiralty  courts.  I  shall 
die,  like  Lord  Thurlow,  in  the 
belief  that  they  ought  never  to 
have  been  admitted.  The  doc- 
trine in  their  favoar  rests  upon  an 
authority  in  Shower  which  does 
not  fully  support  it,  and  the 
practice  of  receiving  them  often 
leads  in  its  consequences  to  the 
greatest  injustice." 
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condemnation  {k).  TIius,  in  an  action  in  England,  on  a 
policy  of  insurance,  it  appeared  that  the  ship,  warranted 
American,  had  been  condemned  as  enemies'  property 
by  the  sentence  of  a  French  Court  of  Admiralty,  for  want 
of  having  on  board  a  role  d'^quijmge  or  list  of  the  crew, 
such  as  was  required  by  the  marine  ordinances  of  France 
and  adjudged  by  the  court  there  to  be  requisite  within 
the  meaning  of  the  treaty  of  commerce  between  France 
and  America.  Held,  that  the  sentence  was  conclusive 
evidence  against  the  warranty  of  neutrality,  though  in 
fact  the  ship  was  American  (Q. 

Again,  a  sentence  of  a  French  Court  of  Admiralty, 
adjudging  "as  lawful  prize  all  the  goods  and  effects 
which  compose  the  cargo  of  the  ship,  since  the  whole, 
owing  to  the  captain  not  being  provided  with  proper 
and  regular  despatches  and  papers,  is  to  be  deemed 
the  property  of  the  enemies  of  the  French  Republic,'* 
was  held  conclusive,  in  an  action  in  England  on  a 
policy  of  insurance,  against  the  warranty  of  neutrality  (m). 
Lord  Eldon,  in  the  above  case,  said,  "  The  practice  of 
receiving  these  sentences  as  conclusive  evidence  for 
collateral  purposes,  and  not  merely  in  suits  between 
the  identical  parties  in  the  foreign  courts,  may  possibly 
have  first  obtained  in  those  cases  where  the  plaintift' 
himself  produced  the  sentence,  in  order  to  prove  his 
loss ;    and  I  have  reason  to  believe  that  the   practice 


(k)    Bernardi    v.    Moittux,    2  17  C.  B.  N.  S.  at  pp.  823,  826. 

Dougl.  575 ;  BdUm  v.  Gladstone ^  (l)  Geyer  v.  Aguilar,  7  T.  R. 

5    East,  160;    Lothian  v.   Hen-  696. 

derson,  3  B.  &  P.  517  ;  and  the  (m)  Lothian  v.  Uendermn,  3  B, 

judgments  in  Hobbs  v.  Henninfff  6i  P.  517. 
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of  allowing  the  underwriters  to  make  use  of  them, 
was  founded  on  a  notion  tliat  every  man  might  come 
into  a  Court  of  Admiral ty^^ro  interesse  suo  (w),  and  that 
all  mankind,  therefore,  were  virtually  parties  to  such 
proceedings.  That  notion,  I  apprehend,  and  am 
informed,  is  a  mistaken  notion,  and  that  the  assured, 
in  a  policy  of  insurance  with  a  warranty  of  neutral 
character,  could  not  be  admitted  parties  to  the  proceed- 
ings in  a  court  of  admiralty,  for  such  collateral  purposes 
as  those  for  which  they  must  of  course  claim  to  be 
admitted.  It  does  not  become  me,  however,  for  that 
reason  now  to  impugn  a  practice  acted  upon  for  so 
long  a  series  of  years,  and  that  by  men  whose  judicial 
character  must  ever  be  looked  up  to  with  reverence  in 
this  country.  I  well  know,  also,  how  much  property 
has  been  afiected  by  this  principle,  and  how  much  more 
may  now  be  afloat  on  the  faith  of  that  long  train  of 
decisions  in  Westminster  Hall,  by  which  the  principle 
in  question  has  been  sanctioned.''  In  order,  however, 
for  such  a  sentence  to  be  conclusive  in  England  as 
to  the  grounds  of  condemnation,  such  grounds  must  be 
clearly  stated  on  the  face  of  the  sentence,  without 
ambiguity  (o). 

Except  in  the  cases  above  mentioned  of  actions  on 
policies  of  insurance  between  the  assured  and  the  under- 


(»)  See  judgment  of  Lee,  C.  J.,  4  Dougl.   224  ;  Pollard  v.  Bdl^ 

in  Roberts  v.  Fortune,  Hargrave's  8  T.  R.  434  ;  Bird  v.  Appleton,  8 

Tracts,  p.   468,  note  ;   and  arUef  T.  R.  562  ;  Dalgleish  v.  Hodgson, 

pp.  80,  81.  7  Bing.  495  ;  Hobhs  v.   Hennwri, 

(o)     Berwirdi    v.    Motteitr,   2  17  C.  B.  N.  S.  791. 
Dougl.   575 ;  Salurci  v.  Johnso7i, 
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writer,  doubts  have  been  entertained  as  to  the  admissibility 
of  such  sentences  in  English  courts,  as  evidence  on  col- 
lateral matters,  so  as  to  afiFect  the  rights  of  third  persons, 
not  actual  parties  to  the  sentence  {p).  And,  at  any 
rate,  such  sentences  are  not  pleadable  on  such  collateral 
matters,  by  way  of  estoppel  (5).  Nor,  are  they  conclusive 
as  to  any  of  the  premises  that  led  to  the  adjudication  (r). 
In  the  absence  of  special  grounds  for  the  sentence,  it  is 
presumed  to  have  been  pronounced  on  the  ground  of  the 
ship  being  enemies'  property,  unless  the  contrary  dis- 
tinctly appears  on  the  face  of  the  sentence  {s).  Con- 
sequently, the  onus  does  not  lie  upon  the  party  producing 
the  sentence  of  showing  that  it  proceeded  upon  the  ground 
of  enemies'  property,  but  upon  the  other  party  who 
objects  to  the  sentence,  of  showing  that  it  proceeded  upon 
some  other  ground  {t).  Thus,  where  a  ship,  wan-anted 
neutral,  was  condemned  as  "  good  and  lawful  prize," 
these  words  were  deemed  sufficient  to  negative  the 
neutrality  of  the  ship,  because,  as  no  special  grounds  of 
condemnation  appeared,  the  Court  held  themselves  bound 
to  suppose  that  it  proceeded  upon  the  ground  of  the  ship 
being  enemies'  property  (?/). 


(p)  See  per  Lord  Alvanley, 
C.  J.,  in  Ban7ig  v.  Clagett^  3  B. 
k  P.  at  215;  and  Christie  r. 
Secretan,  8  T.  R.  196.  But  see 
as  to  cases  in  which  the  collateral 
matters  appear  on  the  face  of  the 
sentence,  Lothian  v.  Hendersony  3 
B.  <fe  P.  545. 

((/)  HobhB  V.  Hennirvf/,  1 7  C.  B. 
N.  S.  791  ;  Park  on  InHurance, 
vol.  ii.  p.  750. 


(r)  Christie  v.  Secretan,  8  T.  R. 
196. 

(s)  Pollard  v.  Bell,  8  T.  R. 
435 ;  and  per  Lord  Alvanley, 
C.  J.,  in  Baring  v.  Clagett,  3  B. 
k  P.  at  p.  216.  And  see  Bar- 
zUlai  V.  Lewis,  3  Dougl.  126. 

(e)  Per  Sir  W.  Grant,  M.R.,  in 
Kindersley  v.  Chase,  Park  on 
Insurance,  vol.  ii.  p.  743. 

(w)   Saloucci    V.    Wooflmass,    6 
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If  however  tlie  condemnation  does  not  plainly  proceed 
upon  the  ground  of  enemies'  property,  or  that  of  the  ship 
not  having  complied  with  subsisting  treaties  between  her 
own  country  and  that  of  the  capturing  power,  but  pro- 
ceeds upon  the  ground  of  local  regulations  arbitrarily 
imposed  by  the  capturing  power,  to  which  neither  the 
government  of  the  captured  ship,  nor  the  other  powers  of 
Europe,  have  been  made  parties,  or  upon  other  grounds 
that  do  not  warrant  the  condemnation,  and  such  grounds 
appear  on  the  face  of  the  sentence,  the  sentence  of  con- 
demnation will  not  be  admitted  as  conclusive  against  the 
warranty  of  neutrality  (x). 

But  if  it  appears,  on  the  face  of  the  sentence,  that  the 
foreign  court  came  to  the  conclusion  that  the  ship  was,  or 
was  to  be  deemed  or  considered,  as  enemies'  property,  no 
matter  by  what  deductions  they  came  to  that  conclusion, 
the  English  Courts  will  consider  themselves  bound  by  that 
conclusion,  without  being  at  liberty  to  examine  the 
premises  (y).  However,  when  there  is  any  ambiguity  on 
the  face  of  the  foreign  sentence,  the  reasons  for  the 
sentence  are  examinable :  for  the  reasons  are  not  alwavs 
to  be  considered  as  of  themselves  the  grounds  upon  which 
the  condemnation  proceeds,  but  as  the  media  of  proof  from 


Dougl.  345  ;  Bolton  v.  Gladstatie, 
5  East,  160. 

(z)  Mayne  v.  ITo/^,  Park  on  In- 
surance, vol.  i.  p.  431,  vol.  ii.  p. 
730  ;  Pollard  v.  Bell,  8  T  .R.  435  ; 
Bird  V.  Appletwi,  8  T.  R.  562 ; 
Baring  \.  Clagett,  3  B.  &  P.  214  ; 
IIo1)b»  V.  JImning,  17  C.  B.  N.  S. 
791. 


(y)  Per  Le  Blanc,  J.,  in  Lothian 
V.  Henderson,  3  B.  &  P.  617; 
Mayne  v.  Walter,  Park  on  In- 
Burance,  vol  I  p.  431,  vol.  il  p. 
730;  Pollard  v.  Bell,  8  T.  R. 
435 ;  Bird  v.  Appletm,  8  T.  R. 
562  ;  Price  v.  Bell,  1  East,  663 ; 
Baring  v.  Clagett,  3  B.  it  P.  214. 
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whence  a  presumption  may  be  drawn  as  to  whether  the 
ship  is  or  is  not  lawful  prize  (2). 

The  sentence  of  a  foreign  court  of  admiralty  is  evidence 
only  of  what  it  positively  and  specifically  affirms  in  the 
adjudicative  part  of  it,  and  not  of  what  may  be  gathered 
from  it  by  way  of  inference  (a).  Thus,  in  an  action  on  a 
policy  of  insurance  on  goods  warranted  American,  on 
board  a  ship  fron^  London  to  Virginia,  a  sentence  of  a 
foreign  court  which,  after  reciting  that  forasmuch  as  the 
true  destination  of  the  vessel  was  for  the  English 
islands,  having  been  hired  and  loaded  at  London  and 
having  on  board  eighty  barrels  of  gunpowder,  proceeded 
to  declare  the  ship  and  cargo  a  good  prize,  was  held  to 
be  not  conclusive  evidence  against  the  warranty  of 
I  neutrality,  because  the  special  grounds  assigned  for  the 
sentence  did  not  necessarily  lead  to  that  conclusion. 
Semhle^  if  no  grounds  at  all  had  been  assigned  for  the 
condemnation,  the  sentence  would  have  been  con- 
clusive (6). 

Finally,  the  English  Courts  will  not  recognise  the 
sentence  of  a  prize  court  of  a  foreign  belligerent  power,  if 
it  was  pronounced  in  the  dominions  of  a  neutral  power  (c). 
It  will  be  recognised,  however,  if  pronounced  in  the 
dominions  of  a  co-belligerent  (rf). 

(2)   Kinderdey  v.   Cfuise,  Park         (c)    The  Flad   Oyen^  note  to 

on  Insurance,  vol.    ii.    p.    743 ;  Uavehck  v.  Rockwood^  8  T.  R.  270 ; 

Baring  v.  Clagett,  3  B.  <fe  P.  at  p.  Havelock    v.     Rockwood^     ibid, ; 

216.  Donaldson  v.  Thompson,  1  Camp. 

(a)  Fishery.  Ogle,  1  Camp.  418 ;  429. 

Dalgleish  v.  Hodgson^  7  Bing.  495.  {d)  Calvert  v.  Bovill,  7  T.  R. 

(b)  Calvert  v.  BovUl,  7  T.  R.      523. 
523. 
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III.  Foreign  Bankruptcy  proceedings. — We  shall  con- 
sider, under  the  above  heading,  the  effect  that  is  given 
in  England  to,  1st.  The  discharge  of  a  debtor's  lia- 
biUties,  under  the  bankrupt  or  insolvent  laws  of  a  foreign 
country ;  2ndly.  The  assignment  of  a  debtor's  property, 
under  the  bankrupt  or  insolvent  laws  of  a  foreign 
country ;  and  3rdly.  Attachments,  in  foreign  countries, 
of  debts  owing  to  an  English  insolvent,  after  the  pro- 
perty has  become  vested  in  others  under  the  English 
bankruptcy  law. 

1st.  Discharges  under  foreign  bankruptcy  laws. — 
(a.)  Foreign  discharges  obtained  under  the  laws  of  the 
foreign  country  in  which  the  debt  arose. 

These,  as  a  rule,  are  considered  conclusive  and  binding 
everywhere,  and  effect  is  given  to  them  hi  other  countries 
on  the  ground  of  comity  (e).  Care,  however,  should  be 
taken  to  distinguish  between  those  cases  where  the  foreign 
insolvent  laws  are  of  such  a  nature,  that  a  discharge 
thereunder  operates  as  a  virtual  or  direct  extinguishment 
of  the  debt  itself,  and  those  where  the  dischai'ge  operates 
merely  as  a  partial  extinguishment  of  the  remedy  on  the 
debt  (/),  for  it  is  only  where  the  discharge  extinguishes 
the  debt  or  liability,  and  does  not  merely  interfere  with 
the  remedies  or  course  of  procedure  to  enforce  it,  that  it 
will  be  an  effectual  answer  to  a  subsequent  claim  in 
another  country  {g). 


{e)    Story's   Conflict   of    Laws      (7th  ed.),  §  338. 
(7th  ed.),  §  338,  note  4  ;  Potter  v.  {g)  Ellu  v.  McHmry,  L.  R.  6 

Brown,  5  East,  124.  C.   P.  228,  at  p.  234,  and  the 

(/)  Story's   Conflict  of  Laws*  references  there  given. 
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(fi.)  Foreign  discharges  obtained  under  the  laws  of  a 
foreign  country  other  than  the  one  in  which  the  debt 
arose. 

These  are  not,  as  a  rule,  considered  conclusive  in  other 
countries  (k).  Thus  a  discharge  under  a  coramission  of 
bankruptcy  in  a  foreign  country  is  no  bar  to  a  subsequent 
action  in  England  against  the  debtor,  by  an  English  sub- 
ject, for  a  debt  which  arose  in  England  (?'). 

2ndly.  Assigjiments  of  a  debtor's  property^  under 
foreign  bankruptcy  latos. — Here  a  distinction  should  be 
drawn  between  assignments  of  movable  (/.  e.  personal) 
property,  and  of  immovable  (t".  e.  real)  property. 

With  regard  to  personal  property,  (including  choses  in 
action),  the  general  rule  is,  that  an  assignment  thereof, 
according  to  the  leoc  domiciln  of  the  owner,  passes  the 
property  therein,  wherever  it  may  be  (A*).  Hence  an 
assignment,  under  foreign  bankruptcy  laws,  of  the 
personal  property  of  a  debtor  domiciled  (/)  in  that 
foreign  country  at  the  time,  is  conclusive  in  England  as 
to  the  change  of  property  effected  by  such  assignment ; 
and  is  therefore  conclusive  against  creditors  seeking  to 
attach   debts  owing  to  the  debtor  in  England,  subse- 


(A)  See  ihtd. 

(t)  Smith  v.  Buchanan^  1  East, 
6.  But,  semUe^  if  the  discharge 
took  place  in  England  under 
English  law,  it  would  be  conclu- 
sive in  a  subsequent  action  in 
England  for  the  debt.  £lii$  t. 
McHenry,  L.  R.  6  C.  P.  228,  at  p. 
234.  And,  a  fortioAy  if  the  debt 
bad  arisen  in  the  British  colonies. 


See  ibid, 

(h)  sai  V.  ror«^A-,  1  H.  Bl. 
665;  Huntfr  v.  Potts,  4  T.  R. 
192  ;  Phiiips  v.  Hunter,  2  H.  Bl. 
402, 405 ;  Stores  Conflict  of  Laws, 
§§  403  et  sfq,y  409,  and  423  e. 
And,  as  to  the  American  law 
relating  to  foreign  proceedings  in 
bankruptcy,  see  i6tdf.  §  410  ^(  seq. 

(/)  He  Blithman,  35  Beav.  219. 
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quently  to  the  date  of  such  assignment  (m).  But  it  is  no 
bar  to  an  action  in  England  for  the  debt,  if  the  action  is 
founded  on  a  fresh  promise  made  in  England  subse- 
quently to  the  foreign  assignment,  and  given  for  a  fresh 
consideration  (n).  With  regard  to  immovables,  the  nile 
is,  that  the  priorities  and  privileges  respecting  such 
property  are  to  be  adjusted,  and  the  distribution  made, 
according  to  the  lex  loci  ret  sitce  (o).  Therefore  an 
assignment  of  such  property,  under  foreign  bankruptcy 
laws,  does  not  affect  real  esta,te  of  the  debtor  which  is 
situated  in  England  {p). 

3rdly.  Attachments  of  debts  in  foreign  countries. — 
On  the  principle  above  mentioned  (g^),  namely  that  an 
assignment  of  movables,  according  to  the  lex  domicilii 
of  the  owner,  operates  to  transfer  the  property 
therein  wherever  it  may  be,  the  title  of  the  trustees 
to  such  property  under  the  English  bankruptcy  law, 
over-rides  that  of  a  (British)  creditor,  who  has 
attached  debts  owing  to  the  insolvent  debtor  in  a 
foreign  country,  subsequently  to  the  time  when  the 
property   vested    in    the   trustees  (r).       And   therefore 


(m)  Solomons  v.  Boss,  1  H.  Bl. 
131,  note  (a) ;  Jollet  v.  Depon- 
thim,  1  H.  Bl.  132,  note.  And 
the  foreign  assignees  will  be 
allowed  to  sue  in  England  for  the 
debt ;  per  Parke,  B.,  in  Alivon  v. 
Furnivcd.,  1  C.  M.  <k  R.  at  p.  296, 
citing  Dutch  West  India  Co,  v. 
MoseSy  1  Str.  612,  and  National 
Bank  of  St,  Charles  "v,  De  Bemales, 
1  Ry.  &  Moo.  190. 

(n)  Ex  parte  Burton^  1  Atk. 
255. 


(o)  Story's  Conflict  cf  Laws 
(7thed.),  §423a. 

{p)  Ibid,  §  423  e,  p.  529. 

{q)  See  ante,  p.  190;  see  also  per 
L.  C.  in  Selkrig  v.  Davis,  2  Rose's 
Bankruptcy  Cases,  291,  at  p.  315. 

(r)  Wilson*s  Case,  cited  in  Sill 
V.  Worstvick,  1  H.  Bl.  at  p.  691  ; 
Ex  parte  DVbree,  8  Ves.  Jiinr.  81  ; 
Neale  v.  Cottingham,  1  H.  BL 
132,  note;  Qttelin  v.  Moisson,  1 
Knapp.  266,  note ;  Ex  jxirte 
Blakes,  1  Cox,  398, 
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Avhenever  the  property  is  brought  into  England  by  a 
(British)  creditor  who  lias  so  attached  it  in  a  foreign 
country,  the  trustees  may  recover  it  from  him  for  the 
benefit  of  all  the  creditors  (5).  And  this  rule,  though 
restricted,  in  the  foregoing  cases,  to  attachments  in 
foreign  countries  by  British  subjects,  has,  it  appears,  been 
extended,  in  some  cases,  to  attachments  by  foreign 
creditors  {t).  But  it  does  not  appear  to  apply  to  attach- 
ments by  foreign  creditors  not  subjected  to  British  la\YS, 
in  cases  where  the  local  laws,  under  which  the  foreign 
attachment  was  made,  conferred  on  such  foreign  attach- 
ing creditors  an  absolute  title  to  the  property 
attached  (w). 

(«)  Sill  V.  Worsfdck,   1   H.  Bl.  (u)  Le   Chevalier   v.    Lynch^   1 

665;   HurUer  v.  FotU,  4  T.   R.  Dougl.     170;     Cleve    v.     MUh, 

192  ;  Philips  v.  UurUer^  2  H.  Bl.  Cooke's  Bankrupt  Laws,  vol.  i.  p. 

402,  405,  and  anU,  p.  147  et  seq,  333  ;  Allen  v.  Dundas,  3   T.   R 

(t)  Royal  Bank  of  Scotland  "v.  125;    Story's   Conflict   of    Laws 

Cuthbert,   Stein's  Case,   1    Rose's  (7th   ed.),    §§     409,   and    423  e 

Bankruptcy  Cases,  462  (Appx.).  (p.  528). 


CHAPTER   VII. 


DEEDS. 


Estoppels  by  deed  are  the  second  class  of  estoppels 
referred  to  by  Lord  Coke  in  his  division  of  the  subject  (a) 
and  are  called  by  him  estoppels  by  "  matter  in  writing," 
which  means  by  deed  (i).  If  a  man,  says  an  old  authority, 
claims  by  prescription,  liberties,  rent,  common,  and  the 
like,  and  then  takes  a  grant  by  letters  patent,  or  deed, 
this  determines  his  prescription  by  conclusion,  for  writing 
determines  contracts  and  matters  in  fait  {c). 

For  the  proposition  that  a  man  is  estopped  by  his  own 
deed,  there  is  abundant  authority  in  the  older  books  {d). 
Thus,  in  the  case  of  Goodtitle  v.  Bailey  (e),  which  was  an 
action  of  ejectment.  Lord  Mansfield  said :  "  In  such  an 
action,  if  a  man  has  made  a  solemn  deed,  covenanting  (/) 
that  another  shall  enjoy  the  premises,  and  likewise  for 
further  assurance,  it  shall  never  lie  in  his  mouth  to 
dispute  the  title  of  the  party  to  whom  he  has  so  under- 

(a)  See  ante,  p.  4.  (c^)  See  the  coses  collected  in 

\b)  Shep.    Touch.    320,    321  ;  Via.   Ab.   Estop.   (M) ;    and  see 

Stratm  v.  Rastall,  2  T.  R.  366  ;  Com.  Dig.  Estop.  (A  2). 

Graves  v.  Key,  3  B.  &  Ad.  313 ;  (g)  2  Cowp.  597, 

Lampon  v.  Corke,  5  B.  &  Ad.  606.  (/)  See,  however,  as  to  whether 

(c)  See  a  case  in  Brooke's  New  an  estoppel  can  arise  on  a  coven- 

Cases,  p.  107.  ant,  post,  pp.  214,  215. 
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taken  ;  no  more  than  it  shall  be  permitted  to  a  mortgagor 
to  dispute  the  title  of  his  mortgagee.  No  man  shall  be 
allowed  to  dispute  his  own  solemn  deed  (^)." 

And,  in  the  case  of  Lainson  v.  Tremere  (A),  defendant, 
the  obligor  of  a  bond,  was  precluded,  in  an  action  on  the 
bond,  from  contradicting,  or  rather  correcting,  an  error 
in  the  condition  of  the  bond.  Again,  in  the  case  of 
Rowntree  v.  Jacob  (^),  where  plaintiff  sued  for  money  had 
and  received,  and  defendant  produced  a  deed  of  assign- 
ment of  the  money  to  himself,  containing  a  recital  that 
the  consideration  money  was  paid,  it  was  held  a  good 
discharge,  although  there  was  pregnant  evidence  of 
suspicion  that  the  consideration  was  falsely  recited,  and 
that  the  money  had  in  reality  never  been  paid.  So  also 
in  the  case  of  Harding  v.  Ambler  (A;),  a  release  of  cer- 
tain moneys  due  in  respect  of  the  purchase  of  a  policy 
of  insurance  was  held  binding,  although  plaintiffs 
attorney  had  under-calculated  the  sum  due  by  £34  (Z). 
So  also,  where  commissioners  who  had  executed  two 
mortgages,  one  later  in  date  than  the  other,  were  sued  in 
ejectment  by  the  later  mortgagee,  it  was  held  that  they 
were  estopped  from  setting  up   the  fact  of  the  earlier 


(p)  See  also  Friend  v.  Easta- 
brook,  2  Sir  W.  Bl.  1152  ;  RiglU 
V.  Proctor,  4  Burr.  2209  ;  John- 
aon  V.  Mason,  1  Esp.  88  ;  Wood 
V.  Day,  7  Taunt.  646;  and 
Bonner  v.  Wilkinson,  5  B.  & 
Aid-  682,  where,  on  a  writ  of 
error  to  reverse  an  outlawry  on 
the  ground  of  misdescription, 
defendant  was  held  estopped  by 
the  description  in  his  bond. 


(h)  1  A.  &E.  792. 

(i)  2  Taunt.  141 ;  hud  post,  p. 
213. 

(k)  3.  M.  &  W.  279 ;  see  also 
Bottrell  V.  Summers,  2  Y.  &  .7. 
412,  414. 

{I)  However,  both  these  two 
latter  cases  were  decisions  of  a 
court  of  common  law,  at  a  time 
when  equitable  relief  was  only 
obtainable  elsewhere. 
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mortgage,  in  order  to  defeat  the  legal  estate  of  plaintiff  *s 
lessor  {m). 

An  estoppel  by  deed  binds  parties  and  privies,  that  is 
to  say,  extends  to  persons  claiming  under  the  party 
estopped  (n).  And  an  heir  is  bound  by  the  will  of  his 
ancestor  as  if  it  were  a  deed  (o).  However,  in  the  case 
of  a  deed  poll,  only  the  party  making  the  deed  is 
estopped,  while  by  a  deed  indented  both  parties  are 
concluded  (p). 

To  the  above  rule,  that  a  man  is  estopped  from  dis- 
puting  his  own  solemn  deed,  there  are  the  following 
limitations  and  exceptions : 

1.  A  person  is  not  estopped,  by  executing  a  deed, 
from  showing  that  the  transaction  of  which  the  deed 
formed  a  part  was  tainted  with  fraud  or  illegality,  or  that 
the  deed  itself  was  an  imperfect  instrument,  or  void. 

2.  Infants  and  married  women  are  not  estopped,  by 
executing  a  deed,  from  pleading  infancy  and  coverture  as 
a  disability  to  contract. 

3.  Corporations,  and  companies  which  are  incorporated, 
and  other  bodies  which  have  special  powers  given  to 
them,  by  Act  of  Parliament,  are,  in  certain  cases,  not 
estopped,  by  executing  a  deed,  from  sheltering  themselves 
behind  their  Act  of  Parliament,  and  pleading  a  statutory 
disability  to  enter  into  the  particular  contract  in  question. 

1.  Frond. — Fraud,  as  has  been  already  pointed  out  (</), 

(m)  Doe  d.  Levy  v.  Zfo77i«,   3  (p)  Co.  Litt.   47  b;    Leuns  t. 

Q.  B.  760.  WUlis,  1  Wils.  3U ;  Litt.  s.  693. 

(n)  Tat/lory.  Needham,  2  Taijnt.  {q)  See  ante,  p.  70  ;  and  as  to 

278  ;  Doe  v.  Stone,  3  C.  B.  176.        fraud  and  imposition  opening  an 

(o)  Bro.  Estop,  pi.  93.  estoppel  by  deed,  in  favour  of  the 

o  2 
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vitiates  all  proceedings,  whether  judicial  or  otherwise. 
Its  operation  on  deeds  is,  however,  subject  to  the  following 
rules: — (1.)  In  order  to  vitiate  a  contract  by  deed,  or 
to  render  it  a  nullity  on  the  ground  of  fraud,  it  must 
be  fraud  dans  locum  contradm  (r) ;  (2.)  No  man  may 
allege  his  own  fraud  in  order  to  invalidate  his  own 
deed  (s). 

Thus,  where  an  assignment  of  goods  was  made  in 
fraud  of  creditors,  this,  though  void  as  against  the 
creditors,  was  nevertheless  held  to  pass  the  property  in 
the  goods  as  between  parties  thereto  and  strangers  (t). 

An  heir  may,  however,  in  certain  cases,  impeach  the 
validity  of  a  deed  on  the  ground  of  his  ancestor's  fraud  {u). 
And,  similarly,  it  appears  that  a  devisee  may  in  certain 
cases  set  up  his  devisor's  fraud  <as  a  defence  to  pro- 
ceedings on  a  deed.  Thus, .  a  settlor  by  deed  pur- 
ported to  grant  an  annuity  out  of  certain  land,  and 
to  grant  a  term  of  100  years  to  a  trustee  to  secure 
the  said  annuity.  The  settlor,  however,  had  no  power 
to  grant  the  term,  as  the  legal  estate  in  the  land  was  at 
the  time  outstanding  in  mortgagees.  The  settlor  died 
after  devising  the  land  to  his  three  sons,  who  paid  off 


person  imposed  upou,  see  Jfayne 
V.  Malibj/,  3  T.  R.  438. 

(r)  National  Exchange  ComjAint/ 
of  Glasgoto  v.  Drew,  2  Macq.  103. 

(«)  Doe  d.  Roberts  v.  Roberts,  2 
B.  k  Aid.  367;  Fhilli^otts  v. 
rhilliotts,  10  C.  B.  85;  except 
where  the  matter  alleged  stands 
with  the  deed,  Proh  v.  Wtgifin.% 
3  Bing.   N.  C.    230;     and  ]*ost, 


p.  216. 

(0  Bessey  v.  Windham^  6  Q.  B. 
166.  But  where  both  parties  are 
in  pari  delicto^  it  might  be  other- 
wise ;  Taylor  v.  Bowers,  L.  R.  1 
Q.  B.  D.  291  ;  see  also  Bowes  v. 
Fiister,  27  L.  J.  Ex.  262. 

(w)  Doe  d.  Williams  v.  lAoyd,  5 
Bing.  N.  C.  742. 
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the  mortgage,  and  the  mortgagee  reconveyed  the  estate 
to  the  uses  of  the  will.  The  devisees  then  sold  the 
land  to  a  purchaser  without  notice  of  the  annuity.  The 
annuitant  then  filed  a  bill  in  chancery  against  the  trustee 
of  the  term  and  the  purchaser,  to  recover  the  annuity. 
But  the  bill  was  dismissed  by  James,  V.  C,  on  the 
ground  that  the  equity  of  redemption  in  the  testator  was 
not  such  an  estate  as  enabled  him  to  grant  a  term,  and 
that  the  devisees  under  the  will,  and  the  purchaser  who 
took  under  them,  were  not  estopped  from  denying  the 
grant  of  the  term  {x). 

And  a  distinction  has  also  been  drawn  between 
cases  where  an  estate  passes,  and  where  it  does  not. 
Thus  it  appears  that  the  grantor  of  an  estate  who  is 
particeps  criminis  in  a  fraud  aflfecting  the  grant,  is 
estopped  from  setting  up  the  fraud  as  a  defence  to  an 
action  on  the  instrument,  if  an  estate  passed  to  the 
grantee,  but  not  so  if  no  estate  passed  (y). 

If  the  consideration  on  a  deed  is  illegal,  the  illegality 
may  be  set  up  as  a  defence  to  an  action  on  the  deed  (2), 
and,  in  the  case  of  a  bond,  even  though  the  fact  that  the 
consideration  is  illegal,  is  inconsistent  with  the  condition 


{x)  Cleniow  v.  (tetuh^  L.  R.  6  question  is  legal.*' 

Ch.  App.  147.     Lord  Hatherley,  {1/)  Smith's  L.  C.  (8th  ed.),  vol. 

who    affirmed    the    decision    on  ii.,  p.  551,  note  on  Merryweather 

appeal,   declined    to    decide   the  v.  Nixtm,  commenting  on  Doe  d. 

question  of  estoppel.     He   said,  Roberts  v.  Robftis,  2  B.  «k  Aid. 

''  I   am   inclined    to   think   that  367. 

there   is  no    estoppel,   but    the  (z)  Collins  v.  Blantfm,  Smith's 

whole  doctrine  of  estoppel  is  of  L.  C.  (8th  ed.),  vol.  i.,  p.  387, 

extreme  nicety,  and  I  prefer  to  and  .notes  thereto, 
decide  on  the  ground  that  the 
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of  the  bond  (a).  This  depends  upon  the  well-known  rule 
of  law — '  Exturpi  causa  non  oritur  actio/  The  principle  is 
well  stated  by  Abinger,  C.  B.,  in  Gas  Light  and  Coke 
Company  \.  Turner  {h\  as  follows:  "All  the  decisions 
show  that  at  common  law  a  contract  entered  into  to  efiFect 
an  illegal  purpose  is  void,  and  cannot  be  enforced,  and  it 
makes  no  difference  that  the  contract  is  under  seal  .... 
It  is  true  that  you  cannot  add  to  a  contract  under  seal 
anything  to  vary  the  contract,  but  you  may  show  dehors 
the  instrument,  that  such  contract  was  entered  into  for  an 
illegal  purpose.  Such  proof  does  not  vary  the  terms  of 
the  contract,  but  merely  shows  the  illegal  object."  So 
also,  Martin,  B.,  in  Horton  v.  Westminster  Improvement 
Commissioners  (c)  says :  "  The  meaning  of  estoppel  is 
this :  that  parties  agree,  for  the  purpose  of  a  particular 
transaction,  to  state  certain  facts  as  true ;  and  that,  so  far 
as  regards  that  transaction,  there  shall  be  no  question 
about  them.  But  the  whole  matter  is  opened  where  the 
statement  is  made  for  the  purpose  of  concealing  an  illegal 
contract ;  for  persons  cannot  be  allowed  to  escape  from 
the  law  by  making  a  false  statement" 

It  appears  that  it  is  on  the  above  principle  that  the 
following  rule  depends,  namely,  that  a  party  cannot,  by 
his  own  private  instrument,  defeat  the  object  of  an  Act  of 
Parliament,  to  the  prejudice  of  others  who  were  not 
parties  to  the  deed. 

(a)  Pole  T.  IlatTobiny  9  East.  C.  J.,  in  the  court  belovr,  5  Bing. 
416  (note) ;  Faxton  v.  Fapham^     N.  C.  at  p.  675. 

0   East    408,   421  ;    Greviile  v.  (c)  7  Ex.  780,  at  p.  791  ;  see 

Attlinsy  9  B.  &  C.  462.  also  Boyai  British  Rank  v.  Ttn- 

(b)  6  Bing.  N.  1\  at  p.  327  ;  quand,  5  E.  it  B.  248 ;  6  E.  «t  B. 
8€e  also  the  judgment  of  Tindal,  327. 
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Tliiis  tlie  trustees  under  a  public  Act  of  Parliament, 
which  empowered  them  to  mortgage  the  tolls,  but  not 
the  toll  houses,  lest  any  particular  creditors  should  gain 
priority  over  others,  mortgaged  the  toll  houses.  In 
ejectment  against  them  by  the  mortgagees,  held  that  the 
trustees  were  not  estopped  by  their  deed  from  insisting 
that  the  Act  gave  them  no  such  power  (d).  A  party  may 
however  waive  the  provisions  of  an  Act  of  Parliament, 
which  were  intended  for  his  own  benefit,  and  the  waiver 
of  which  does  not  operate  to  the  prejudice  of  others  (e). 

Similarly,  if  two  parties  enter  into  a  contract,  though 
under  seal,  for  the  express  purpose  of  evading  the  pro- 
visions of  an  Act  of  Parliament,  then,  in  an  action  on 
the  contract  by  one  of  them,  the  other  is  not  estopped 
from  setting  up  that  fact  as  a  defence.  Thus,  in  eject- 
ment by  the  grantee  of  an  annuity  against  the  grantor, 
to  recover  the  premises  on  which  the  annuity  had  by 
deed  been  secured,  it  appeared  that  no  memorial  had 
been  enrolled  under  the  Annuity  Act  (/).  Held  that 
defendant  was  not  estopped  from  showing  that  the 
annuity  had  been  granted  in  contravention  of  the  Act, 
even  assuming  that  a  covenant  by  defendant,  contained 
in  the  deed,  amounted  to  a  declaration  which,  if  true, 
would  have  made  the  enrolment  unnecessary  (g).  Again, 
a  covenant  by  a  party  to  a  deed,  that  premises  were  of 

(d)  FairtiUe  v.  Gilherty  2  T.  R.  Q.  B.  642. 
169 ;  Doe  d.  Baggaley  v.  Ilares^  4  {e)  Per  Abbott,  C.  J.,  in  Banner 

B.  &  Ad.  435 ;    and  as  to   the  v.  Wilkinsm,  5  B.  &  Aid.  682. 
grounds  of  the  decisions  in  these  (/)  53  G.  3,  c.  141. 

cases,  see  Doe  d.  Levy  v.  ffome^  3  (g)  Doe  d.  Chandler  v.  Fordy  3 

Q.    B.    766 ;    see   also    Webb  v.  A.  &  E.  649.     So  also  a  party  is 

Heme  Bay  Commisiojters,  L.  R.  5  not  estopped  from  showing  tlmt  a 
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certain  value  (and  therefore  came  within  a  certain  statu- 
tory exception)  was  held  not  to  estop  the  parties  from 
showing  that  the  premises  were  not  really  within  the 
statutory  exception,  and  that  the  covenant  in  the  deed 
was  in  reality  an  attempt  to  evade  the  provision  of  an 
Act  of  Parliament  {h).  And  it  was  held  a  good  plea,  to 
an  action  on  a  covenant  in  a  lease,  that  the  premises  had 
been  let  to  defendant  by  plaintiff,  for  the  express  purpose 
of  being  used  by  defendant  for  a  purpose  forbidden  by 
statute  (/). 

But,  in  an  action  brought  upon  an  annuity  deed  of  a 
testator  against  his  executors,  held  that  they  were 
estopped  from  pleading  that  the  deed  was  made 
fraudulently  and  collusively  between  testator  and 
plaintiff,  for  the  purpose  of  multiplying  votes,  and 
subject  to  a  secret  trust  and  condition  that  no  estate  or 
interest  should  pass  beneficially  to  plaintiff  by  the  deed. 
For  under  the  statutes  (7  &  8  W.  3,  c.  25,  s.  7,  and 
10  Ann,  c.  31,  s.  1)  a  fraudulent  conveyance,  made  for 
the  mere  pui-pose  of  conferring  a  vote,  was  void  only 
to  the  extent  of  preventing  the  right  of  voting  being 
acquired,  but  was  valid  and  effectual,  as  between  the 


deed  is  void  uuder  the  Mortmain 
Act,  9  G.  2,  c.  36.  See  Do^  d. 
Prtece  v.  Hoice/h,  2  B.  Jk  Ad.  7U. 

(h)  Doe  d.  Chandler  v.  Ford,  3 
A.  Jb  K  649.  This  decision  may, 
however,  be  supported  on  the 
ground  that  no  estoppel  arises  out 
of  a  mere  covenant,  see  po9t^  pp. 
1\\,  21.">. 

{i)    Gas  Light  «r  Coke  Co,  \\ 


Turner,  6  Bing.  N.  C.  324  ;  and 
see  further,  as  to  the  rule  that 
there  can  be  no  estoppel  in  face 
of  an  Act  of  Parliament,  the 
notes  to  Coffins  v.  Blantem, 
Smith's  L.  C.  (8th  ed.),  vol.  i.,  p. 
387  ;  and  the  remarks  of  Bacon, 
V.C,  in  In  re  Staplefoni  Cof/ierjf 
Co.,  Ban^tr's  Caste,  L.  R.  1  4  Ch. 
D.  432,  at  p.  441, 
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parties,  to  pass  tlie  interest.  It  was  on  the  ground  also 
of  illegality,  that  deeds  of  separation  were  formerly  not 
pleadable  in  the  ecclesiastical  court,  as  a  bar  to  its 
further  proceedings,  being  considered  to  be  illegal 
contracts,  implying  a  renunciation  of  stipulated  duties, 
and  an  assumption  of  a  false  character,  contrary  to  the 
real  status  personce  {k). 

The  true  test  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law  or 
not,  depends  on  the  question,  whether  or  not  plaintiff 
requires  any  aid  from  the  illegal  transaction  to  establish 
his  case.  If  he  does,  he  cannot  enforce  his  claim.  For, 
*  Allegans  suam  turpitudinem  non  est  audiendus '  (/).  If 
he  does  not,  he  can  recover,  unless  he  is  in  pari  delicfo 
with  defendant ;  for  in  the  latter  case  the  rule  applies, 
'  In  pari  delicto  potior  est  conditio  defendentis  aut  possi- 
dentis '  (m). 

Thus,  plaintiff  laid  an  illegal  wager  with  B.,  and 
defendant  assumed  a  part  in  the  bet.  Plaintiff  won  the- 
bet.  It  was  expected  that  B.  would  pay  on  a  certain 
day,  before  which  time,  plaintiff,  at  defendant's  request, 
lent  him  his  share  of  the  winnings,  advancing  the  money 
to  him.  B.  died  insolvent  before  the  day  of  payment, 
and   the   bet   was   never   paid.      Hold   that,    inasmuch 

ik)  See  per  Sir  W.   Scott   in  L.  R.  4Ch.  D.  150.    Eut  if  money 

Mortimer  v.   Mortimer,  2  Hagg.  has  been  pai<l  under  compulsion, 

Consist,  at  p.  318,  cited  by  Lord  and  so  that,  though  both  parties 

Westbury  in  Hunt  v.  Hunt,  31  are   in  delicto ,  they   are   not    m 

L.  J.  Ch.  161.  pari  delicto,  the  money  may  be 

(/)  4  Inst.  279.  recovered  back.  Atkimanv.JJenhi/, 

(m)  See  per  James,  L.J.,  in  In  0  H.  &  N.  77H  ;  7  11.  d'  N.  0.*) j. 
re  Ma^ffeback,  Ex  /xirte  Cahiecott, 
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as  plaintiff  could  not  establish  Lis  case  without  the  aid  of 
the  illegal  wager,  he  could  not  recover  (/i). 

PlaintiflF,  being  in  embarrassed  circumstances,  in 
pursuance  of  an  arrangement  between  himself  and  A., 
made  over  to  A.  all  his  stock  in  trade,  and  fictitious  bills 
of  exchange  were  given  by  A.  in  plaintiffs  favour. 
Possession  of  the  goods  was  given  to  A.,  together  with 
an  inventory,  but  no  bill  of  sale  was  executed  by 
j)laintiff.  The  object  of  the  transaction  was  to  prevent 
plaintiffs  creditors  getting  hold  of  the  goods,  and  so 
g  paid  in  full.  Defendant  was  a  creditor  for  £100, 
ii\  d  was  cognizant  of  what  had  been  concocted  between 
A.  and  plaintiff.  After  A.  had  removed  the  goods  from 
plaintiff's  premises,  two  meetings  of  plaintiffs  creditors 
were  held,  but  no  compromise  was  effected  with  the 
creditors.  Some  months  afterwards  A.  executed  a  bill 
of  sale  of  the  goods  to  defendant,  for  the  alleged 
purpose  of  securing  the  debt  due  from  plaintiff  to 
defendant,  but  plaintiff  was  no  party  to  the  bill  of  sale, 
nor  did  he  sanction  or  know  of  it.  Plaintiff  having 
demanded  the  goods  from  A.  and  defendant,  brought  an 
action  against  defendant  for  their  detention.  Held,  that 
the  fraudulent  purpose  not  having  been  carried  out, 
plaintiff  was  not  relying  on  the  illegal  transaction,  but 
was  entitled  to  repudiate  it,  and  to  recover  his  goods  from 
A.,  and  that  defendant  had  no  better  title  than  A.,  as  he 
knew  how  A.  had  become  possessed  of  the  goods  (o). 

It  must  be  remembered,   however,  in   applying  the 

(n)  Simpson  v.  Bloss,  7  Taunt.       Q.  B.  D.  291  ;  see  also  Bowes  v. 
246.  Foste?^,  27  L.  J.  Ex.  262. 

(o)  Taylor  v.  Bowers,  L.   R.   1 
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above  principle,  that  the  defence  of  illegality  depends 
partly  upon  the  question  whether  or  not  the  contract 
sued  upon  is  executory  or  executed.  For  certain 
contracts,  though  invalid  whilst  they  remain  executory, 
are  considered  valid  when  executed,  in  accordance  with 
the  rule  *  Qaod  6eri  non  debuit  factum  valet '  (p). 

Imperfect  and  void  deeds. — A  person,  by  executing 
a  deed,  is  not  estopped  fi'om  showing  that  the  deed  is 
imperfect  or  void.  Thus,  in  an  action  on  a  covenant  con- 
tained in  a  lease  by  indenture,  where  the  counterpart  had 
been  executed  by  the  lessee  (defendant),  but  the  original 
lease  had  only  been  executed  by  two  out  of  the  four 
lessors,  held,  that  defendant  was  not  estopped  by  his 
execution  of  the  counterpart,  from  showing,  under  a  plea 
of  7^o^^  est  factum^  that  only  two  lessors  had  executed  the 
original  lease  (7).  It  does  not  appear,  however,  that 
this  rule,  though  applied  as  above  to  a  covenant 
contained  in  a  lease  by  deed,  would  be  applicable  to 
a  covenant  contained  in  an  ordinary  deed.  For,  in 
Pitman  v.  Woodbury  (r),  Parke,  B.  draws  the  following 
distinction  between  the  two  cases.  He  says,  "  The  cases 
establish,  that  a  covenantee  in  an  ordinary  indenture, 
who   is   a  party  to   it,  may  sue   the   covenantor   who 


(/))  Ayerst  v.  Jenkins,  L.  R.  IG 
£q.  280,  and  for  a  list  of  older 
cases  where  relief  was  granted  or 
refused  in  equity  under  similar 
circumstances,  see  Benyon  y.  Net- 
tlefdd,  3  Mac.  <fe  G.  100,  at  pp. 
100,  101  ;  and  for  further  in- 
formation, see  the  notes  to  Mar- 
riott   V.    Hampton,    and    Merry- 


toeaitier  v.  Nixan,  in  Smith's  L.  C. 
(8th  ed.),  vol.  ii.,  p.  561. 

{q)  WUson  V.  Woolfryes,  6  M, 
&  S.  341  ;  Cardwell  v.  Lncas,  2 
M.  k  W.  Ill  ;  see,  however, 
Cooch  V.  Goodman,  2  Q.  B.  598  ; 
Aveline  v.  Wkimm,  1 2  L.  J.  C.  P.  58. 

(r)  3  Ex.  1 1  ;  see  also  Swatman 
V.  Ambler,  8  Ex.  72. 
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executed  it,  although  he  himself  never  did :  for  he  is  a 
party,  although  he  did  not  execute,  and  parties  to  an 
indenture   may  sue,  though  strangers   cannot;    and  it 
makes  no  difference  that  the  covenants  of  the  defendant 
are  therein  stated  to  be  in  consideration  of  those  of  the 
covenantee.      Of  this   there   is   no   doubt,    nor   that   a 
covenant  binds  without  consideration.     But  with  respect 
to  leases  by  indenture,  the  older  authorities  show  that 
the  covenants,  which  depend  on  the  interest  of  the  lease, 
and  are  made  because  the  covenantor  has  that  interest, 
such  as  those  to  repair  and  pay  rent  during  the  term, 
are  not  obligatory  if  the  lessor  does  not  execute ;  not 
because   the   lessor   is   not  a  party,  but   because   that 
interest  has  not  been  created  to  which  covenants  are 
annexed,  and  during  which  only  they  operate ;  as  sucli 
covenants  undoubtedly   do   not,    if  the   term   ends   by 
surrender,  and  are  suspended  by  eviction  by  the  lessor, 
so    they   do    not    begin   to   operate    unless    the    term 
commences.     The  foundation  of  the  covenant  failing,  the 
covenant  fails  also.     Unless  there  be  a  term,  a  covenant 
to    repair   during    it    is    void.     But    with    respect   to 
collateral  covenants  not  depending  on  the  interest  in  the 
land,  it  is  otherwise,  and  they  are  obligatory.     This  rule 
of  law  is  to  be  found  in  the  older  authorities,  which  are 
collected  in  Com.  Dig.  '  Covenant '  (F)." 

Again,  a  person  is  not  estopped  by  a  statement  con- 
tained in  a  deed  which  lie  did  not  execute,  unless  he 
claims  under  a  person  who  executed  it  (s).  And  neither 
party  to  a  deed  is  estopped,  by  executing  it,  from  ob- 

(«)  Doe  d.  Sheffan  v.  SMton,  3  A.  h  E.  at  j).  283. 
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jecting  to  its  validity,  that  it  is  not  properly  stamped  {t). 
Further,  no  estoppel  arises  out  of  a  void  deed  (u). 

2.  Infants  and  Married  Women,  —  These  are  not 
estopped,  by  executing  a  deed,  from  pleading  their 
infancy  or  coverture  respectively. 

Thus  an  old  writer  says  (x),  "  If  an  infant  delivers 
a  deed  which  bears  date  two  years  after,  and  at  the 
end  of  the  two  years  he  is  of  full  age,  he  shall  not  be 
estopped  to  show  the  delivery  before  the  date,  neither 
shall  a  feme  covert"  So  if  a  feme  covert  were  bound 
by  the  name  of  A.  S.,  widow,  ot  if  an  infant  were  bound 
by  the  name  of  J.  S.,  of  30  years  old,  yet  the  feme  might 
plead  coverture,  and  the  infant  infancy  {y).  Again, 
if  a  feme  covert  or  infant  joined  in  granting  a  lease, 
the  lessee  was  not  estopped  from  pleading  nil  habuit 
tenementis  :  for  estoppels  must  be  mutual,  and  as  the 
feme  covert  or  infant  could  not  be  estopped,  neither 
w^uuld  the  lessee  {£).  A  married  woman  is,  however, 
bound  by  estoppel  by  a  recital  in  a  deed  duly  executed 
and  acknowledged  by  her  (a). 


(i)  Steadjnan  r.  Duhaynel,  1  C. 
B.  888. 

(w)  Per  Parker,  C.  J.,  in  Mitchel 
V.  Reynolds,  1  P.  Wms.  196. 
And  a  recital  in  a  void  bond 
raises  no  estoppel.  Norfolk*8 
Casey  Hardres,  464.  But  it  is 
otherwise  in  the  case  of  deeds 
which  are  merely  voidable ;  see 
Dunn  V.  Wymatiy  ol  L.  J.  Q.  B. 
623. 

{x)   Plowden's  Queries,  p.  121. 

(y)  Vin.  Ab.  Estop,  p.  474, 
citing  Bro.  Estop,  pi.  98,  and  Vin. 


Ab.  Estop,  p.  432  J,  citing  Linch 
V.  Uooke,  6  Mod.  311. 

(2)  Brereton  v.  Evans,  2  Cro. 
Eliz.  700 ;  see  also  a  note  in 
James  v.  Landon,  1  Cro.  Eliz.  36. 
kfeme  covert  might,  however,  be 
estopped  by  a  record,  e.g.,  a  fine 
recorded.  Htnne  v.  Burtoji,  1 
Ridgway's  P.  R.  at  p.  567.  But 
even  this  estoppel  only  continued 
to  operate  during  her  coverture. 
Com.  Dig.  Estop,  p.  195. 

(a)  Jones  v.  Frost,  L.  R.  7  Ch. 
A  pp.  773. 
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Where  an  infant,  being  disabled  from  contracting  by 
53  G.  3,  c.  141,  s.  8,  granted  an  annuity  with  A.,  and 
they  covenanted  jointly  and  severally  to  pay  it,  held, 
that  the  infancy  of  the  grantor  did  not  exonerate  A. 
from  his  separate  contract.  But  qucere^  by  Tindal,  C.J., 
whether,  if  the  covenant  had  been  merely  a  joint  one, 
the  statutory  avoidance  as  to  the  infant  might  not  have 
avoided  it  as  to  both  (b).  Infants  are  now  incapacitated 
from  contracting,  except  for  necessaries,  by  the  Infants' 
Relief  Act,  1874  (c).  And  married  women's  contracts 
are  regulated  by  the  ^Married  Women's  Property  Act, 
1882  {d). 

3.  Corporations  and  Companies  which  are  incor- 
porated, and  other  bodies  which  have  special  powers 
given  to  them,  by  Act  of  Parliament. 

The  law  respecting  the  liability  of  corporations  which 
are  created  by  Act  of  Parliament,  is  well  stated  by 
Parke,  B.,  in  South  Yorkshire  By,  Co.  v.  Great  Northern 
By.  Co.{e)^  as  follows  :  "  Generally  speaking,  all  corpora- 
tions are  bound  by  a  covenant  under  their  corporate  seal, 
properly  afifixed,  which  is  the  legal  mode  of  expressing 
the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  his  own  deed.  Contracts  with  partner- 
ships stand  upon  a  different  footing.  They  relate  to  the 
power  of  one  member  of  a  partnership  to  bind  the  other, 
and  constitute  a  branch  of  the  law  of  principal  and 
agent.  In  partnerships,  where  all  the  members  do  not 
concur  in  the  contract  (and  it  is  often  that  they  do  not), 

(6)  GUhtP   V.   LUlie,   1    Bing.  (d)  45  &  46  Vic.  c.  75. 

N.  C.  696.  (e)  9  Ex,  55. 

(c)  37  &  38  Vic.  c.  62. 
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one  partner  may  bind  the  other  in  all  contracts  within 
the  scope  of  their  ordinary  partnership  dealings ;  in  those 
beyond,  the  individual  partners  making  the  contract  are 
bound,  not  the  ether  partners.  But  corporations,  which 
are  creations  of  law,  are,  when  the  seal  is  properly 
affixed,  bound  just  as  individuals  are  by  their  own 
contracts,  and  as  much  as  all  the  members  of  a  partner- 
ship would  be  by  a  contract  in  which  they  all  concurred. 
But  where  a  corporation  is  created  by  an  Act  of  Parlia- 
ment for  particular  purposes,  with  special  powers,  then 
indeed  another  question  arises.  Their  deed,  though 
under  their  corporate  seal,  and  that  regularly  affixed, 
does  not  bind  them  if  it  appear  by  the  express  provisions 
of  the  statute  creating  the  corporation,  or  by  necessary 
or  reasonable  inference  from  its  enactments,  that  the 
deed  was  ultra  vtres^  that  is,  that  the  legislature  meant 
that  such  a  deed  should  not  be  made  ....  The 
question  then  appears  to  me  to  be  simply  this,  whether 
it  can  be  reasonably  made  out  from  the  statute  that  this 
covenant  is  ult7'a  vires,  or,  in  other  words,  forbidden  to 
be  entered  into  by  either  the  plaintiffs  or  the  defendants  ; 
and  that  question  must  depend  on  the  construction  of 
the  general  Act  (incorporated  with  the  particular  Acts) 
establishing  each  of  these  litigating  companies  (/).*' 
It  is  beyond  the  scope  of  this  work  to  enter  into  any 


(/)  See  also  per  Lord  Selbonie  purposes  of  its  corporation,  as  de- 

in  AMury  Ry.  Carriage  Co.  v.  fined  in  its  special  Act."    See  also 

Riche,  L.  R.   7  H.  L.  653,  as  fol-  Charnhers  v.  Mancliester  d:  MUford 

lows  :  "  A  statutory  corporation,  Ry.  Co,y  5  B.  &  S.  588  ;  and  Eley 

created  by  Act  of  Parliament,  is  v.  Positive  Assurarvce  Co,,  L.  R.  1 

limited  as  to  all  its  powers  by  the  Ex.  D.  20  &  88. 
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detail  into  tlie  question  of  the  liability  of  incorporated 
companies  on  their  contracts  under  seal.  The  discussion 
of  this  question  more  properly  belongs  to  a  work  upon 
contract  or  ultra  vires^  or  especially  devoted  to  comptoy 
law. 

However,  one  or  two  instances  may  be  here  given 
which  may  serve  to  illustrate  the  principle  applicable  to 
company  cases,  where  ultra  vires  is  relied  upon  as  an 
answer  to  a  plea  of  estoppel  by  deed  {g). 

The  original  mode  of  forming  a  joint  stock  company 
was  by  means  of  a  deed  of  settlement,  which  constituted 
trustees  of  the  partnership  property,  directors  of  the 
])artnership  affairs,  auditors  of  its  accounts,  and  other 
officers,  defined  the  number  of  shares  into  which  the 
capital  was  divided,  and  the  form  and  mode  of  transferring 
them,  and  laid  down  rules  for  periodical  meetings  of  the 
shareholders.  In  the  absence  of  legislative  interference, 
the  rights  and  liabilities  of  the  members  of  such  bodies, 
in  relation  to  the  public,  were  the  same  as  those  of  other 
members  of  ordinary  partnerships,  their  rights  and 
liabilities,  inter  se^  depended  on  the  provisions  of  the  deed 
of  settlement  (//).  But  in  the  case  of  companies  incorpo- 
rated under  the  Companies  Act  of  1862,  the  articles  of 
association  take  the  place  of  the  deed  of  settlement,  and 
the  memorandum  of  association  regulates  the  rights  and 
liabilities  of  the  company  with  regard  to  the  general 
public.     Thus   in    Ashhiry    Bail  wo j/    Carriage    Co.  v. 

{g)  Other  company  cases   are  (A)  Kerr's  Blackstone  (4th  ed.), 

given  in  the  chapter  dealing  with  vol.  i.,  p.  479  ;  see  also  per  Lord 

estoppels  by  representation.     See  Wensleydale  in  Ernest  v.  JMcholls^ 

post,  pp.  380  et  seq.  6  H.  L.  Cas.  at  p.  423. 
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Bi(^e  {k)  Lord  Cairns,  L.  C,  says,  "  I  will  ask  your 
lordships  to  observe  the  marked  and  entire  difference 
there  is  between  the  two  documents  which  form  the  title 
deeds  of  companies  of  this  description — I  mean  the 
memorandum  of  association  on  the  one  hand,  and  the 
articles  of  association  on  the  other.  With  regard  to  the 
memorandum  of  association,  your  lordships  will  find,  as  has 
often  been  already  pointed  out,  although  it  appears  somewhat 
to  have  been  overlooked  in  the  present  case,  that  that  is, 
as  it  were,  the  charter,  and  defines  the  limitation  of  the 
powers  of  a  company  to  be  established  under  the  Act. 
With  regard  to  the  articles  of  association,  those  articles 
play  a  part  subsidiary  to  the  memorandum  of  association. 
They  accept  the  memorandum  of  association  as  the 
charter  of  incorporation  of  the  company,  and,  so  accepting 
it,  the  articles  proceed  to  define  the  duties,  the  rights,  and 
the  powers  of  the  governing  body  as  between  themselves 
and  the  company  at  large,  and  the  mode  and  form  in 
which  the  business  of  the  company  is  to  be  carried  on,  and 
the  mode  and  form  in  which  changes  in  the  internal 
regulations  of  the  company  may  from  time  to  time  be 
made.  With  regard,  therefore,  to  the  memorandum  of 
association,  if  you  find  anything  which  goes  beyond  that 
memorandum,  or  is  not  warranted  by  it,  the  question  will 
arise  whether  that  which  is  so  done  is  ultra  vires^  not 
only  of  the  directors  of  the  company  but  of  the  company 
itself.  With  regard  to  the  articles  of  association,  if  you 
find  anything  which,  still  keeping  within  the  memorandum 


{k)  L.  R.  7  H.  L.  at  p.  664 ;     v.  Positive  Assurance  Co.,  L.  R,  1 
and  see  per  Amphlett,  B.,  in  Eley     £x.  D.  at  p.  24. 
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of  associatiou,  is  a  violation  of  the  articles  of  association, 
or  in  excess  of  them,  the  question  will  arise  whether 
that  is  anything  more  than  an  act  extra  vires  the  directors, 
but  intra  vires  the  company." 

Thus  acts  done  by  the  directors  which  are  merely  in 
contravention  of  the  articles  of  association  (or  of  the  deed 
of  settlement  under  the  old  system),  may  be  ratified  by 
the  subsequent  assent  of  the  whole  body  of  shareholders  (/), 
but  not  so  acts  which  are  not  warranted  by  the  memo- 
randum of  association  {m). 

But  it  appears  that  even  if  a  company  execute  a 
deed  in  contravention  of  its  Act,  it  may  nevertheless 
be  liable  on  it,  if  there  is  nothing  illegal  on  the  face 
of  the  instrument,  and  if  by  its  means  the  company 
has  obtained  money  which  it  has  applied  for  its  legiti- 


(/)  Spackman  v.  Evans,  Evans 
V.  Smalloomhe,  and  Hovldtworth 
V.  EvaM,lA,  B.  3  H.  L.  171 ;  and 
see  Bargaie  v.  Shortridge,  5  H. 
L.  Caa.  297,  where  a  distinction 
is  drawn  by  Lord  St  Leonards, 
between  acts  of  oommiasion  and 
omission  on  the  part  of  the 
directors. 

(m)  Aihhury  RaUway  Carriage 
Co.  v.  Riche,  L.  R.  7  H.  L.  653. 
Incorporated  bodies  are,  in  certain 
cases,  not  liable  on  contracts 
which  are  either  (a)  unconnected 
with  the  purposes  of  their  in- 
corporation, or  (6)  beyond  the 
scope  of  their  powers,  (a)  Mayor 
of  Norwich  V.  Norfolk  Ry.  Co.^ 
4  K  <b  B.  413;   AUomey-General 


V.  Great  NortJiem  Ry,  Co,,  1  D. 
&  S.  154;  (b)  Eastern  Counties 
Ry.  Co.  V.  ffawkeSy  5  H.  L.  Ca& 
at  pp.  347,  355.  But  where  no 
offence  is  to  be  committed  against 
the  public,  and  there  is  a  mere 
want  of  authority  for  a  trans- 
action amongst  private  indi- 
viduals or  commercial  companies, 
which  authority  can  only  be  ob- 
tained by  Act  of  Parliament,  no 
objection  whatever  can  success- 
fully be  made  to  the  parties 
entering  into  an  agreement  for 
completing  the  transaction  when 
the  necessary  authority  is  ob- 
tained. See  ibid.,  at  pp.  358, 
381. 
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mate  purposes  ;  there  being  no  actual  fraud  in  the  trans- 
action, and  the  shareholders  not  having  been  injured 
thereby  (w). 

Thus  a  railway  company  issues  Lloyd's  bonds,  contrary 
to  statute.  The  bonds  are  therefore  void,  but  they 
contain  on  the  face  of  them  a  representation  which,  if 
true,  makes  the  transaction  legitimate.  The  company 
subsequently  goes  into  liquidation,  and  the  holders  of  the 
bonds  make  a  claim  against  the  company's  assets.  Held 
that  their  claim  is  good  for  those  sums  of  money  in  respect 
of  which  the  bonds  were  given,  and  of  which  the  company 
had  the  benefit  for  its  legitimate  purposes  (o).  Per 
Giffard,  L.  J.  (at  p.  762),  **  In  so  far  as  the  company 
has  had  the  benefit  of  those  loans  for  its  legitimate 
purposes,  it  must  be  taken  to  have  adopted  the  transaction. 
It  cannot  be  heard  to  say  the  contrary,  and  to  that  extent 
must  be  held  liable." 

Moreover,  the  onus  lies  on  a  defendant  company  which 
is  sued  on  an  illegal  instrument,  of  showing  that  it  was 
executed  in  contravention  of  their  Act.  Thus,  Parke,  J., 
in  Hill  V.  Manchester  &  Salford  Water  Works 
Company  (p)  says  "  It  was  for  the  company,   if  they 


(n)  Hill  V.  Manchester  ^  Sal- 
fwd  Water  Works  Co.,  2  B.  ik  Ad. 
544 ;  and  see  Webb  v.  The  Com- 
missioners of  Heme  Bat/,  L.  R.  5 
Q.  B.  642.  And  see  further  as  to  the 
liability  of  incorporated  bodies  on 
contracts  (even  though  not  under 
seal)  of  which  they  have  had  the 
benefit,  Eastern  Counties  Ry,  Co,  v. 
Hawkes,  5  H.  L.  Cas.  at  p.  372 ; 


Hunt  V.  Wimbledon  Local  Board, 
L.  R.  4  C.  P.  D.  48 ;  Fishmongers* 
Co.  V.  Robertson,  6  M.  &  G.  192, 
Copper  Miners  v.  Fox,  16  Q.  B. 
229.  Boileau  v.  RuUin,  2  Ex. 
665. 

(o)  In  re  Cork  d;  Youghal 
Ry,  Co.,  L.  R.  4  Ch.  App.  748. 

ip)  2  B.  &  Ad.  at  p.  553.  And 
it  must  be    clearly  shown  that 

p  2 
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disputed  their  liability,  to  open  the  estoppel  arising  from 
their  own  admissions  by  showing  that  the  consideration 
of  the  bonds  was  illegal,  or  inconsistent  with  the  statutes 
under  which  they  acted,  or  that  there  was  no  con- 
sideration." 

And  further,  it  is  necessary  to  distinguish  between 
cases  where  the  statutory  provisions  in  contravention  of 
which  the  company  has  acted  are  imperative,  and  cases 
where  they  are  merely  directory.  For,  it  is  only  im- 
perative enactments  which  cause  an  act  done  contrary  to 
them  to  be  void  (q). 

Thus,  by  a  local  statute,  the  trustees  of  a  turnpike 
road  were  empowered  to  let  tolls  by  writing  under  their 
hands  and  seals;  the  rent  to  be  made  payable  to  the 
treasurer,  in  default  of  which,  every  lease  made  by  the 
trustees  was  to  be  null  and  void  to  all  intents  and 
purposes  whatever.  Held,  that  the  words  were  impera- 
tive, and  that  a  lease  making  the  rent  payable  to  the 
trustees  or  their  treasurer  was  absolutely  void ;  and  that 
the  lessee's  surety  might  take  advantage  of  the  defect, 
in  an  action  against  him  by  the  trustees,  on  his  cove- 
nant, for  arrears  of  rent,  even  although  the  lessee  had 
taken  the  tolls  for  several  years  under  the  lease  (r). 
Per  Taunton,  J.,  at  p.  96,  "I  understand  the  dis- 
tinction to  be,  that  a  clause  is  directory  where  the  pro- 


the  contract  was  in  contrayention  v.  Bumell,  2  Bing.  N.  C.  at  pp. 

of  the  Act.     See  per  Lord  St.  39,   40 ;   In   re  Alma  Spinning 

Leonards     in    Eastern    Counties  Co.,  Bottomley*s  Case,   L.  R   16 

By.  Co.  V.  Ilatffkes,  6  H.  L.  Ctujs.  Ch.  D.  68L 

at  p.  38 L  (r)  Feayre  v.  Morrice,  2  A.  «fe 

(q)  Per  Parke,  B.,  in  Givyune  E.  84. 
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visions  contain  mere  matter  of  direction,  and  nothing 
more ;  but  not  so,  where  they  are  followed  by  such 
words  as  are  used  here,  namely,  that  anything  done 
contrary  to  such  provisions  shall  be  null  and  void  to  all 
intents.  These  words  give  a  direct,  positive,  and  absolute 
prohibition." 

The  effect  of  an  estoppel  by  deed  is  to  prevent  the 
party  who  has  executed  it  from  impugning  the  general 
effect  of  the  deed,  or  any  particular  statement  or  clause 
therein  contained  (s).  For  instance,  it  has  been  held 
that  the  receipt  for  the  consideration  money,  if  contained 
in  the  body  of  the  deed,  is  binding  upon  the  parties  at 
law  (^),  though  equity  will  grant  relief  on  proof  that  the 
money  was  not  paid(w).  But  the  receipt  for  the  con- 
sideration money  indorsed  on  a  deed,  being  no  part 
of  it,  is  not  an  estoppel,  but  only  evidence  (x). 

It  is  a  general  rule,  with  respect  to  estoppels  arising 
from  statements  in  deeds,  that  no  estoppel  can  arise  by 
deed,  except  on  a  representation  of  an  existing  fact  (y). 
Thus,  where  the  condition  of  an  obligation  was  to  pay 
20d.  weekly  for  the  keeping  of  a  bastard,  according  to  an 
order  made  by  justices,  defendant,  in  an  action  on  the 


(s)  Cowp.  600  ;  Co.  Litt  47  b ; 
Doe  d.  Chandler  v.  Ford,  3  A.  &  £. 
649 ;  Gwyn  v.  Neath  Canal  Navi- 
gation Co.,  L.  R.  3  Ex.  209. 

(t)  RowrUree  v.  Joicob,  2  Taunt. 
141 ;  Baker  v.  Dewey,  1  B.  &  C. 
704  ',  Potts  V.  Nixon,  5  Ir.  R.  C.  L. 
45. 

(u)  Ryle  V.  Haggle,  1  Jac.  & 
W.  234. 

{x)  Lampon  v,  Corke,  5  B.  & 


Aid.  606 ;  Graves  v.  Key,  3  B.  & 
Ad.  313. 

(y)  And,  in  order  to  ascertain 
what  is  the  precise  representation 
relied  upon  as  an  estoppel,  it  is 
necessary  to  look  to  the  general 
effect  of  the  deed.  See  per 
Jessel,  M.R.,  in  General  Finance 
Co,  V.  Liberator  Building  Society, 
L.  R.  10  Ch.  D.  15,  citing  Crofts 
V.  Middleton,  2  K.  &  J.  194. 
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bond,  was  held  estopped  from  pleading  that  no  such 
order  was  made.  But  it  would  have  been  otherwise  if 
the  condition  had  been  according  to  an  order  to  be  made, 
for  that  is  executory  (z). 

Thus  it  has  been  doubted  whether  an  estoppel  can 
arise  on  a  covenant  contained  in  a  deed  (a) .  However, 
where  an  underlessee  covenanted  to  perform  all  the 
covenants  contained  in  the  original  lease,  in  an  action  for 
breach  of  covenant  brought  against  him  by  his  lessor, 
held,  that  he  was  estopped  from  saying  that  there  were 
no  such  covenants  in  the  original  lease  (6).  And,  in 
ejectment,  a  covenant  for  further  assurance,  contained  in 
a  deed  of  release,  was  held  to  estop  plaintiff  from  disputing 
the  title  of  defendant,  to  whom  he  had  covenanted  (c). 
But  the  covenants  for  title  in  a  mortgage  deed  of 
freeholds,  that  the  mortgagor  has  full  power  to  grant 
and  convey  the  premises  in  manner  aforesaid,  have  been 
held  not  to  amount  to  that  precise  averment,  that  the 
mortgagor  is  seised  of  the  legal  estate,  which  is 
necessary  to  create  an  estoppel,  as  against  him  and 
those  claiming  under  him  (d).     For  it  was  pointed  out 


(z)  Gennin  v.  Randal^  Key's 
Rep.  79 ;  see  also  Bensley  v. 
Burdon,  8  L.  J.  Ch.  85,  cited  by 
Jessel,  M.R.,  in  General  Finance 
Co.  V.  Liberator  Building  Society, 
L.  R.  10  Ch.  D.  15. 

(a)  Per  Lord  Denman,  C.J.,  in, 
Doe  d.  Chandler  v.  Ford,  3  A.  & 
£.  649,  at  p.  655  ;  and  per  Jessel, 
M.R.,  in  General  Finance  Co,  v. 
Liberator  Bnilding  Society,  L.  R. 


10  Ch.  D.  15,  at  pp.  23,  24. 

(6)  Atkinson  v.  Coatsworth,  8 
Mod.  33 ;  1  Strange,  512  \  and  for 
another  case,  in  the  older  reports, 
of  an  estoppel  arising  on  a 
covenant,  see  Bartvicke  y.  Gyhwn, 
Cro.  Jao.  297,  case  4. 

(c)  Right  V.  Proctor,  4  Burr. 
2209  ;  Goodtitle  v.  Bailey,  2  Cowp. 
597,  and  ante,  p.  193. 

{d)    Genei'ul    Fi^iance     Co,    v. 
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by  Jessel,  M.  R.,  in  his  judgment  (e),  that  such  a 
covenant,  when  its  effect  is  considered  in  conjunction 
with  the  whole  deed,  is  not  a  mere  assertion  that  the 
covenantor  has  the  legal  estate,  but  an  agreement  really 
that  if  he  has  it  not,  he  will  pay  for  it  ''It  is  a  bargain," 
says  the  learned  judge,  "  that  he  has  power  to  convey  ; 
but  not  an  assertion  that  he  has  the  estate,  and  so  it  does 
not  appear  to  me  to  be  at  all  clear  that  that  would 
amount  to  that  precise  averment  of  a  fact,  which  is 
necessary  in  order  to  support  the  doctrine  that  a  subse- 
quent conveyance  of  the  legal  estate  will,  so  to  say,  fill 
up  the  estoppel  previously  created." 

Before  the  Real  Property  Amendment  Act(/)  the 
word  "  grant "  in  a  deed  of  conveyance,  created  an 
implied  warranty  of  title,  but  the  law  on  this  point  was 
altered  by  sec.  4  of  the  above  Act,  and  now,  by  the 
Conveyancing  Act,  1881  (^),  the  word  "  grant "  is  not 
necessary  in  order  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal.  And,  even  if  the  word  grant 
were  used,  no  estoppel  would  arise  upon  it  (h). 

Estoppels  arising  out  of  recitals  in  deeds. — Estoppels 
by  recitals,  and  conditions  in  bonds,  depend  principally 
upon  a  rule  which  may  be  formulated  thus :  a  person 
is  not  estopped  by  executing  a  deed,  from  saying  a  thing 

Liberator  Building  Society,  L.  R.  Ad.  278,  at  p.  282 ;  Com.  Dig. 

10  Ch.  D.  15.  Estop.   A,   2  ;    Heath    v.   Crea- 

(e)  Ibid.  lock,   L.   R.    10   Ch.   App.    30; 

(J)  S&d  Vic.  c.  106.  General  Finance  Co.  v.  Liheralm- 

\g)  44  &  45  Vic.  c.  41,  s.  49.  BuUding  Society,  L.  R.  10  Ch.  D 

The  Beotion  is  retrospective  in  its  15,  dissenting  from  the  opinion  of 

operation.  Sir  John    Leach    in    liensley  r, 

(h)  Eight  V.  BuchuUy  2  B.  k  Bvrdon,  2  S.  dr  S.  519. 
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that  stands  with  the  deed,  that  is  to  say,  he  is  not 
estopped  from  giving  evidence  which  explams  the  deed, 
and  shows  the  intention  of  the  parties  thereto  (t).  Thus 
no  estoppel  can  arise  on  a  deed,  so  as  to  prevent  the 
parties  alleging  the  truth,  if  the  truth  appears  on  the 
face  of  the  deed  (k). 

The  older  authorities  on  the  subject  of  estoppel  by 
recital  are  somewhat  conflicting,  and  it  is  difficult  to 
ascertain  from  them  when  a  recital  operated  as  an 
estoppel,  and  when  it  did  not  (I).  Lord  Coke  says, 
"  Every  estoppel  ought  to  be  a  precise  affirmation,  not 
a  rehearsal  Therefore  a  recital  concludes  not  because 
it  is  not  direct  affirmation  (w)."  However,  there  are 
several  old  authorities  to  the  contrary  (n). 

And  with  respect  to  the  above  dictum  of  Lord  Coke, 
Lord  Denman,  C.  J.,  in  Boioman  v.  Taylor  (o),  says,  "As  to 
the  doctrine  laid  down  in  Co.  Litt.  352  b.,  that  a  recital 
doth  not  conclude  because  it  is  no  direct  affirmation,  the 


(i)  Vin.  Ab.  Estop,  pp.  469— 
473  ;  Doe  d.  Freeland  v.  Burt^  1 
T.  K.  701  ;  StroughUl  v.  Biuk, 
14  Q.  B.  781  ;  South  Eastern 
Ry.  Co,  V.  Warton,  6  H.  &  N. 
530  ;  Morton  v.  Woods,  L.  K.  4 
Q.  B.  293 ;  and  the  other  cases 
cited  in  the  discussion  on  estoppel 
by  recital,  post,  p.  219  et  seq. 

(k)  Doe  d.  Lundey  v.  Earl  of 
Scarborough,  3  A.  &  £.  2  ;  Doe  d. 
Barber  v.  Lawrence,  4  Taunt.  23  ; 
Saunders  v.  Merrytoeaiher,  3  H. 
k  C.  902. 

(/)  See  the  instances  given  in 


Vin.  Ab.  Estop,  pp.  453  et  seg, 

(m)  Co.  Litt.  352  6 ;  Vin.  Ab. 
Estop,  p.  454;  Bro,  Estop,  pi. 
127  ;  Fitz.  Estop,  pi.  207. 

(n)  Corrant's  Case,  Dyer,  196  a, 
note  (41) ;  and  see  a  case  in  Jen- 
kins' Rep.  (fifth  cent.),  case 
IV.,  p.  196,  cited  in  Vin.  Ab. 
Estop,  p.  461.  See  also  as  to 
when  a  recital  operated  as  an 
estoppel,  the  references  in  Bran- 
thwai^6  Case,  3  Leon.  118,  and 
Rawlins*  Case,  Jenkins'  Rep.  (sixth 
cent.),  case  XLVL,  p.  254. 
(o)  2  A.  &  E.  278. 
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authority  of  Lord  Coke  is  a  very  great  one ;  but  still,  if 
a  party  has  by  his  own  deed  recited  a  specific  fact, 
though  introduced  by  a  "whereas/'  it  seems  to  me 
impossible  to  say  that  he  shall  not  be  bound  "  by  his  own 
assertion,  so  made  under  seal."  This  is  in  accordance 
with  the  older,  and  also  with  modern  authorities.  Thus, 
in  Salter  y.  Kidley  (p).  Holt  C.  J.  said,  "General 
recital  is  not  an  estoppel,  but  a  recital  of  a  particular 
fact  is  so/' 

But,  there  must  be  no  ambiguity  about  the  meaning 
of  the  statements  in  a  recital  in  a  deed,  in  order  that  it 
may  estop  the  parties  to  the  deed  from  showing  the 
existence  of  a  different  state  of  facts  from  that  which 
would  appear  from  such  statements  (q).  Thus,  in  HtgJtt 
V.  Bucknell  (r),  it  was  held,  that  a  recital  in  a  deed  of 
release,  that  releasor  was  "  legally  or  equitably ''  entitled 
to  an  estate,  was  held  not  to  be  sufficiently  certain  to 
create  an  estoppel.  Similarly  it  was  held,  in  Heath  v, 
Crealock  (s\  that  a  recital  in  a  deed  of  conveyance,  that 
the  grantor's  estate  was  **  free  from  incumbrances "  did 


(p)  1  Show.  06,  case  52 ;  see 
also  Vin.  Ab.  Estop.  (P) ;  Com. 
Dig.  Estop.  (A  2)  ;  WUloughby  v. 
Brook,  2  Cro.  Eliz.  756  ;  UaH  v. 
Buckminster,  Aleyn's  Rep.  52; 
Rainsford  v.  Smitli^  Dyer  196  a, 
note ;  Strowd  v.  WUlis,  1  Cro.  Eliz. 
362 ;  SMley  v.  Wright,  Willes, 
9;  Hayne  v.  Malthy,  3  T.  R. 
438  ;  Oldham  v.  Langmead,  3  T. 
R.  439 ;  Doe  d.  BtUeher  v.  Mus- 
grave,  1  M.  &  G.  625  ;  Laituon  v. 
Trertiere,  1  A.  &  E.  792  ;  HUl  v. 


Mancliester  dc  SaJford  Water  Worh 
Co.,  2  B.  &  Ad.  544 ;  Morton  v. 
Westmifuter  Improvement  Com' 
missumers,  7  Ex.  780. 

(q)  Kepp  V.  Wiggett,  10  C.  B. 
35. 

(r)  2  B.  &  Ad.  278. 

{s)  L.  R.  10  Ch.  App.  30 ;  see 
also  per  Jessel,  M.R.,  in  General 
Finance  Co,  v.  Liberator  Building 
Society,  L.  R.  10  Ch.  D.  15,  at  p. 
30. 
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not   create   an   estoppel,  so  as  to  prevent  the  grantor 
denying  that  he  had  the  legal  estate. 

The  following  are  instances  in  which  a  statement  con- 
tained in  a  recital  in  a  deed  has  been  held  to  be  binding. 

In  an  action  against  an  executor  on  a  bond  given  by 
him  for  the  payment  of  a  legacy,  it  having  been  recited 
in  the  bond  that  testator  gave  so  much  by  his  will, 
held,  that  defendant  was  estopped  from  pleading  that  he 
revoked  that  will,  and  made  another  last  will  (t). 

A  recital  in  a  freehold  lease,  that  the  lands  "  are  now  in 
the  occupation  and  tenure  of  the  lessee  and  his  under- 
tenants," was  held  to  estop  the  lessor  from  contending 
that  the  lessee  was  not  in  possession,  and  therefore  from 
denying  that  livery  of  seisin  was  unnecessary  (u). 

In  an  action  by  an  administrator  on  a  covenant  in  a 
mortgage  deed  executed  by  the  intestate,  a  recital  in  a 
subsequent  mortgage  deed  made  between  the  intestate 
and  a  third  party,  A.  (not  a  party  to  the  action),  to  the 
effect  that  A.  had  agreed  to  convey  the  premises  to  the 
intestate  free  from  incumbrances,  was  held  conclusive 
against  plaintiff,  that  the  first  mortgage  had  been  paid 
off  at  the  date  of  such  subsequent  mortgage  deed  (x). 

A  bond  was  conditioned  for  the  payment  of  £1 70  as 
the  rent  of  certain  premises,  and  it  was  recited  in  the 
condition  of  the  bond  that  the  premises  were  demised  by 
indenture  at  a  certain  specific  rent  as  by  the  said  inden- 
ture mentioned.     In  an  action  on  the  bond  against  the 


(t)  Backwell  v.  BardtUy  1  Mod.      lAoydy  Wigbtwick,  123. 
113.  {t)  Jones  v.  WiJiiams,  2  Stark. 

(«)     Rffs  d.     Chamherlain    v.      52. 
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obligor,  held,  that  he  was  estopped  by  the  recital  from 
pleading  that  the  rent  reserved  by  the  indenture  was 
£140,  and  not  £170,  and  that  the  former  sum,  and  not 
the  latter,  had  always  been  paid  (y). 

The  tendency,  however,  of  modem  authority  on 
estoppels  of  this  kind  is  certainly  to  restrict  them  within 
as  narrow  limits  as  possible  (z). 

In  considering  the  effect  of  a  recital,  or  of  any  estoppel 
arising  from  a  deed,  it  is  necessary  to  look  to  the  inten- 
tion of  the  parties,  and  to  the  general  tenor  of  the  deed, 
in  fact,  to  interpret  the  deed  (a).  Thus,  a  recital  of  a 
particular  fact  only  estops  both  parties  to  an  indenture 
where  it  is  intended  to  be  the  agreement  of  the  parties  to 
admit  such  fact ;  and  it  is  a  question  of  construction 
whether  the  recital  was  so  intended.  For  instance,  by 
indenture  between  plaintiff  and  defendant,  reciting,  inter 
alia^  that  defendant  had  advanced  money  to  0.  on  the 
security  of  certain  deeds,  and  that  defendant  was  inter- 
ested in  those  deeds  to  that  extent,  and  that  it  had  been 
agreed  that  plaintiff  should  make  further  advances  to  0., 
and  that  defendant  should  assign  the  deeds  and  his 
interest  therein  to  plaintiff  as  a  security,  defendant 
assigned  them  to   plaintiff,  and   convenanted   that  the 


(y)  Lainson  v.  Tremere^  1  A.  & 
E.  792.  Lord  Denman,  C.J.,  in 
Baumian  v.  Taylor,  2  A.  &  E. 
278,  speaks  of  the  above  case  as 
**  as  strong  a  ease  as  can  be 
conceived."  See  also  Guardian 
Assurance  Co,  v.  Avonmoref  6  Ir. 
Rep.  Eq.  391. 

(z)  Per  M.K.  in  General  Finance 
Co,  V.  Liberator  Building  Society, 


L.  R.  10  Ch.  D.  15. 

(a)  South  Eastern  Railway  Co, 
V.  WarUm,  6  H.  &  N.  520;  and 
per  Brett,  L.  J.,  in  Simm  v.  Anglo- 
American  Telegraph  Co,,  L.  R.  5 
Q.  B.  D.  188 ;  and  ante,  p.  216. 
And  see  Bac.  Ab.  Tit.  Leases  and 
terms  of  years,  L.  3,  vol.  iv.,  836, 
citing  Bro.  Ab.  Tit.  Lease,  13. 
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money  so  advanced  to  0.  by  defendant  was  due  and 
unsatisfied.  In  an  action  on  the  deed,  assigning  as 
breach  that  the  money  was  not  due  at  the  time  of  making 
the  covenant,  it  was  held  that  the  recital  that  the  money 
had  been  advanced  was  to  be  taken  as  the  language  of 
defendant  only,  and  therefore  did  not  estop  plaintiff  from 
showing  that  it  had  not  really  been  advanced  (i). 

And  the  mere  fact  of  a  state  of  things  appearing  by 
legal  inference  from  a  statement  contained  in  a  deed, 
does  not  estop  the  parties  from  denying  that  such  a  state 
of  things  actually  existed,  if  the  estoppel  would  operate 
in  a  manner  contrary  to  the  intention  of  the  parties,  and 
to  the  whole  scope  and  tenor  of  the  deed  (c).  Moreover, 
no  estoppel  arises  from  the  recital  in  a  deed  of  matter 
which  is  foreign  to  the  contract  between  the  parties  (d). 
And  the  effect  of  a  recital  in  a  deed  may  be  done  away 
with  by  a  subsequent  agreement  between  the  parties, 
even  by  parol  (e).  But  a  recital  in  a  deed  may  restrain 
the  effect  of  statements  in  the  operative  part  of  the  deed. 
Thus  the  operation  of  the  words  of  the  release  and  receipt 
for  the  consideration  money,  though  contained  in  the 
body  of  the  deed,  may  be  restrained  by  the  recitals  in  the 
deed,  if  they  show  that  the  money  has  not  been  paid  (/). 


(6)  Strwtghill  v.  Buck,  U  Q. 

B.  781. 

(c)  Judgment  of  Kelly,  C.  B., 
in  ifartan  v.  Woods^  L.  R  4  Q. 
B.  293,  explwning  Jolly  v.  Ar- 
buthnot,  28  L.  J.  Ch.  547  ;  see 
also  Dancer  v.  Hastings^  4  Bing.  2. 

id)  Kepp  V.  WiggeU,  10  C.  B. 
35 ;  Doe  d.  Sheltcn  v.  Sfielton,  3 


A.  &  K  265  ;  Fraser  v.  Pendle- 
bury,  31  L.  J.  C.  P.  1  ;  GUlett  v. 
Abbott,  7  A.  &  R  783 ;  and  Vin. 
Ab.  Estop,  pp.  453  et  seq. 

(e)  Per  Mellish,  L.  J.,  in  ex 
parte  Morgan,  in  re  Simpson, 
L.  R  2  Ch.  D.  72,  at  p.  89. 

(/)  Zampon  v.  Corke,  5  R  & 
Aid.    606 ;    Alner  v.    George,    1 
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The  above  rule,  that  the  general  tenor  of  the  deed,  and 
the  intention  of  the  parties,  should  be  looked  to,  together 
with  the  rule  that  no  estoppel  can  arise  on  matters  that 
are  immaterial  (^),  serves  to  explain  the  ratio  decidendi 
of  some  of  the  older  cases,  in  which  it  was  held  that 
there  could  be  no  estoppel  by  a  mere  recital.  For,  where 
a  recital  was  necessary  to  interpret  the  meaning  of  the 
body  of  the  deed,  it  became  material,  and  created  an 
estoppel  (k). 

Moreover,  a  recital  which  recited  a  mistake  of  fact, 
did  not,  it  appears,  even  at  common  law,  create  an 
estoppel  with  respect  to  that  fact,  contrary  to  the  inten- 
tion of  the  parties  (/),  and  certainly  not  in  equity  (k). 
Thus,  where  there  was  a  mistaken  recital  in  a  settlement, 
that  a  mortgage  was  for  £1,200  instead  of  £1,400,  but  in 
subsequent  deeds,  executed  by  the  parties,  and  proved  in 
evidence,  the  mortgage  was  recognized  as  bemg  for 
£1,400,  it  was  held  that  the  Court  would  treat  the 
settlement  as  having  been  made  subject  to  a  mortgage 


Camp.  392  ;  Legh  v.  Legh,  1  B. 
&  P.  447;  Ilickey  v.  Burt,  7 
Taunt.  42 ;  Jones  v.  Herbert,  7 
Taunt.  421  ;  Payne  v.  Rogers,  1 
Dougl.  407.  And  see  further  as 
to  whether  a  statement  in  a  deed 
after  the  words  "  In  Witness,  &c.," 
operates  as  a  recital,  so  as  to 
estop  a  party  proved  to  have 
executed  the  indenture  from  deny- 
ing the  execution  by  the  others, 
Pearce  v.  Morrice,  2  A.  &  E.  84 ; 
Com.  Dig.  Fait.  (E  2). 
(^)  See  ante,  p.  7. 


(A)  2  Leon.  11,  pi.  17;  see 
also  per  Clench,  J.,  in  Severn  v. 
Clerk,  1  Leon.  122,  pi.  164,  who 
says,  "The  recital  of  itself  is 
nothing;  but,  being  joined  and 
considered  with  the  rest  of  the 
deed,  it  is  material." 

{%)  Rawlin^  Case,  Jenkins* 
Rep.  (sixth  cent.),  case  XLVL, 
p.  254  ;  and  Rave  v.  Huntingdon, 
Vaughan's  Rep.  82. 

{k)  Brooke  v.  Haymes,  L.  R.  6 
Eq.  25. 
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for  £1,400,  without  any  suit  to  rectify  it  (I).  And,  in  a 
more  recent  case,  where  E.  had  executed  a  mortgage 
deed,  which  he  believed  to  be  in  common  form,  but 
which  contained  an  erroneous  recital  that  E.  was  a 
member  of  a  building  society,  and  subsequently  the 
building  society  went  into  liquidation,  and  E/s  name  was 
placed  on  the  list  of  contributories,  it  was  held  that  the 
mortgage  deed  did  not  represent  the  real  transaction 
between  the  parties,  and  that  E/s  name  must  be  removed 
from  the  list  of  contributories  (w).  If,  however,  the 
recital  is  conclusive  at  law,  and  it  is  sought  to  rectify  the 
deed  in  equity  on  equitable  grounds,  the  evidence 
tendered  to  contradict  the  recital  must  be  of  a  direct 
and  conclusive  character  (w). 

Besides  the  instances  given  above,  there  are  certain 
exceptions  to  the  rule  that  a  recital  of  a  particular  fact 
in  a  deed  is  binding,  in  the  case  of  certain  persons  who 
are  incapacitated,  or  temporarily  disabled,  by  law  from 
contracting ;  e.g.^  in  the  case  of  infants,  married  women, 
lunatics,  or  persons  under  duress  (o). 

ConditioTis  in  bonds. — ^The  same  principles  apply  with 


(/)  Scholefidd  v.  Lockwaod,  33 
L.  J.  Ch.  106. 

(m)  Empson^s  Case,  L.  R  9  Eq. 
597  ;  and  by  the  Judicature  Act, 
1873,  sec  25,  sub-sec.  11,  in  case 
of  conflict  between  the  rules  of 
equity  and  common  law  on  the 
same  matter,  the  rules  of  equity 
are  to  prevail 

(n)  Ex  parte  Morgan,  in  re 
Simpson,  L.  R.  2  Ch.  D.  72  <fe  91. 


(o)  Bro.  Estop.  49.  But,  if  a 
single  woman  executes  a  bond 
in  which  it  is  recited  that  she 
is  a  feme  covert,  it  nevertheless 
binds  her.  See  EawlM  Case, 
Jenkin's  Rep.  (sixth  cent),  case 
XL VI.,  p.  254  ;  presumably  upon 
the  principle  that  no  one  can  set 
up  his  own  wrong  to  invalidate 
his  own  deed. 
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regard  to  estoppels  arising  from  couditious  in  bonds  ay 
from  recitals.  Thus,  a  general  condition  in  a  bond 
raises  no  estoppel,  but  a  particular  condition  does(y;). 
And  the  condition,  in  order  to  raise  an  estoppel,  must 
not  be  executory  (q). 

There  is  another  rule  relating  to  estoppels  by  deed, 
which  may  be  stated  thus :  a  person  is  not  estopped, 
by  executing  a  deed,  from  denying  any  statement 
therein  contained,  in  a  subsequent  action  between  the 
parties  which  is  not  founded  on  the  deed,  or  brought 
to  enforce  the  right  arising  out  of  it,  but  which  is 
wholly  collateral  to  it  Thus  Parke,  B.,  in  Carpenter 
V.  Bvller  (r)  says,  "  If  a  distinct  statement  of  a  par- 
ticular fact  is  made  in  the  recital  of  a  bond,  or  other 
instrument  under  seal,  and  a  contract  is  made  with 
reference  to  that  recital,  it  is  unquestionably  true  that, 
as  between  the  parties  to  that  instrument,  and  in  an 
action  upon  it,  it  is  not  competent  for  the  party  bound  to 
deny  the  recital By  his  contract,  on  the  instru- 
ment itself,  a  party  is  assuredly  bound,  and  must  fulfil  it. 
But  there  is  no  authority  to  show  that  a  party  to  the 


(p)  1  Ro.  Ab.  872,  873  6, 
estop.  (P) ;  Doddingtonh  Case, 
Co.  Rep.,  vol.  i.,  p.  519 ;  R,  v. 
Fersemlly  1  RoUe's  R«p.  430; 
and  Bee  further  as  to  estoppels 
arising  from  conditions  in  bonds, 
Jeufelts  Ccue,  1  RoUe's  Rep.  408  ; 
Fletcher  v.  Farrer^  1  Rollers  Rep. 
83 ;  Fitch  v.  Bissie,  Browusl.  & 
Goldesb.  Rep.  57  ;  Cullingworth*8 
Casey  Godbolt,  177 ;  Paine  v. 
SkeltroMy  Style,  17  ;  Rainsford  v. 
Smith,  2  Dyer,  196a;  ffvxUand 


V.  Povy,  1  Levinz,  3 ;  Faramoure 
V.  During,  Moore,  420 ;  SkipwUh 
V.  Steed,  2  Cro.  Eliz.  769  ;  Kame 
V.  Fryther,  Cro.  Jac.  1,  375; 
Holloway's  Case,  1  Mod.  46 ; 
BoverUm  v.  Evans,  Vin.  Ab.  Estop, 
p.  466,  and  D'Anvers*  Ab.,  vol  iii., 
269 ;  Hoder  v.  Searle^  2  B.  &  P. 
299. 

{q)  Germin  v.  Randal,  Noy's 
Rep.  79. 

(r)  8  M.  <k  W.  209. 
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instrument  would  be  estopped,  in  an  action  by  the  other 
party,  not  founded  on  the  deed  and  wholly  collateral  to 
it,  to  dispute  the  facts  as  admitted." 

Thus  A.  is  party  to  a  deed  of  transfer  of  mortgage 
from  B.  to  C.  In  a  subsequent  action  by  A.  against  B. 
for  money  hadj  and  received  (the  money  in  question 
being  part  of  the  consideration  for  the  transfer),  A.  is  not 
estopped  by  a  recital  in  the  deed  of  transfer  to  the  effect 
that  the  money  was  due  and  owing  to  B.,  from  showing 
that  the  money  was  not  in  fact  due  to  B.  at  the  time  it 
was  paid  (s). 

A.  and  B.  were  in  partnership  together  as  paper  manu- 
facturers and  iron  merchants.  The  partnership  was 
dissolved  by  deed,  which  recited  that  it  had  been  agreed 
that  the  business  of  a  paper  manufacturer  should  belong 
exclusively  to  B.  and  the  business  of  an  iron  merchant  to 
A.,  but  that  A.  should  receive  out  of  the  stock,  paper  to 
the  value  of  £898.  45.  lid.  which  should  remain  in  the 
paper  mill  for  a  year,  at  his  option.  It  was  also  recited 
in  the  deed,  that  in  performance  of  that  arrangement, 
paper  to  the  value  of  £898.  45.  lid.  had  been  delivered 
to  A.  and  that  the  same  was  then  in  the  mill,  as  A. 
acknowledged.  It  was  then  witnessed,  that,  in  perform- 
ance of  the  arrangement,  A.  and  B.  dissolved  partnership, 
and  A.  assigned  to  B.  the  stock-in-trade  of  the  business  of 
a  paper  manufacturer,  except  the  £898.  45.  11^.  worth  of 
paper  so  deUvered  to  A.,  as  aforesaid,  and  B.  assigned  to 
A.  the  busmess  of  an  iron  merchant.  No  paper  what- 
ever having  been  set  apart  or  delivered  to  A.,  A.  brought 
an  action  of  trover  for  the  paper  against  B.     Held  that, 

(x)  Fra*er\\  Pemlkhuiy,  31  L.  J.,  C.  P.  1. 
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as  the  action  was  brought  to  enforce  rights  arising  out  of 
the  deed  and  was  not  wholly  collateral  to  it,  B.  was 
estopped  by  the  deed  from  saying  that  the  paper  had  not 
been  delivered  to  A.  (and  consequently  that  an  action  of 
trover  was  not  maintainable  therefor)  {s). 

Estates  by  estoppel. — One  result  of  the  rule  that  a  man 
is  not  permitted  to  dispute  his  own  deed  is,  that  if  A. 
leases  premises  to  B.  by  indenture,  A.  having  at  the 
time  no  title  to  the  premises  comprised  in  the  lease,  on 
the  one  hand  B.  is  estopped  from  disputing  A/s  title  to 
the  premises  at  the  time  when  he  leased  them  {t) ;  and, 
on  the  other  hand,  A.,  and  those  claiming  under  him,  are 
estopped  from  disputing  that  a  good  title  to  the  premises 
passed  to  B.  under  the  indenture  {u).  The  title  obtained 
by  the  lessee  in  such  a  case,  is  called  an  estate  or  title  by 
estoppel.  The  advantage  of  such  an  estate  is  that  if,  at 
any  subsequent  time,  during  the  continuance  of  the  lease, 
the  lessor,  or  those  claiming  under  him,  acquires  an 
actual  beneficial  title  to  the  premises  in  question,  he  or 
they  are  considered  in  law  as  having  made  good  the  lease 
to  the  lessee,  and  as  having  conferred  upon  him  a  bene- 


(s)  Wiles  V.  Woodward^  5  Ex. 
557  ;  see  also  Carter  v.  Carter,  3 
K.  &  J.  645  ;  South  Eastern  Rail. 
Co.  V.  Warton,  6  H.  «fe  N.  520, 
ante,  pp.  216,  219  ;  Ex  parte 
Morgan,  In  re  Simpson,  L.  R.  2 
Ch.  D.  72  ;  Cracknall  v.  Janson, 
L.  R.  1 1  Ch.  D.  1  ;  Bumand  v. 
Bodocanachi,  L.  R.  7  App.  Cas. 
335. 

(t)  Stroivd  V.  Willis,  1  Cro.  Eliz. 
362  ;  Palmer  v.  Ekins,  2  Str.  817  ; 
T/iorp   and  Wingjidd's     Case,    3 


Leon.  203. 

({/)  A  similar  rule  existed,  in 
the  case  of  a  fine  levied  bj  a 
person  having  no  interest  in  the 
premises  the  subject  of  the  fine. 
See  Sir  G.  Brovm's  Case,  Co.  Rep., 
vol.  ii.,  pp.  138,  165 ;  Helps  v. 
Hereford,  2  B.  &  Aid.  242.  And 
a  similar  rule  exists  in  the  case  of 
estoppels  generally,  but  is  most 
frequently  exemplified  in  estoppels 
by  deed.  See  Smith's  L.  C.  (8th 
ed.),  vol.  ii.,  p.  877. 
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ficial  title  to  the  premises,  to  which  before  he  had  only  a 
title  by  way  of  estoppel.  This  is  what  is  meant  by  the 
rule,  that  an  interest  when  it  accrues  feeds  the  estoppel. 
This  result  only  occurs  when  the  original  title  conferred 
upon  the  lessee  by  the  indenture,  took  eflfect  by  way  of 
estoppel  and  estoppel  only.  If  any  quantum  of  interest 
whatever  passed  out  of  the  lessor  to  the  lessee  at  the 
time  of  the  execution  of  the  indenture,  the  lease  would  be 
said  to  take  effect  by  way  of  interest,  and  not  by  way  of 
estoppel,  and  this  is  what  is  meant  by  the  rule  that  there 
is  no  estoppel  where  an  interest  passes.  In  such  a  case, 
consequently,  the  doctrine  of  feeding  the  estoppel  would 
not  apply,  even  if  the  lessee  did  not  acquire  under  the 
indenture  all  that  he  bargained  for,  and  the  lessor,  or  those 
claiming  under  him,  acquired,  during  the  continuance  of  the 
lease,  an  additional  interest  in  the  premises.  The  following 
authorities  will  serve  to  explain  and  illustrate  the  above 
rules.  The  principle  is  explained  by  Lord  Coke  as 
follows  : — "  A.,  lessee  for  the  life  of  B.,  makes  a  lease 
for  years  by  deed  indented,  and  afterwards  purchases  the 
reversion  in  fee.  B.  dies.  A.  shall  avoid  his  own  lease, 
for  he  may  confess  and  avoid  the  lease  which  took  effect 
in  point  of  interest,  and  determined  by  the  death  of  B. 
But,  if  A.  had  nothing  in  the  land,  and  made  a  lease  for 
years  by  deed  indented,  and  after  purchase  the  land,  the 
lessor  is  as  well  concluded  as  the  lessee,  to. say  that  the 
lessor  had  nothing  in  the  land ;  and  here  it  works  only 
on  the  conclusion,  and  the  lessor  cannot  confess  and 
avoid  as  he  might  in  the  other  case  ''  (y). 

(y)    Co.    Litt.    ilb;   see   also      p.   419;    St^/le  v.   Hearing,  Cro. 
RatoHjis's  Case,  Co.  Rep.,  vol.  ii.,      Jac.   1,  73;    aud  London's  Case, 
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The  estoppel  only  arises  in  the  case  of  a  lease  by 
indenture,  and  not  in  the  case  of  a  lease  by  parol,  or  by 
deed  poll  (z).  And  it  does  not  operate,  as  between  the 
lessor  and  a  third  party,  a  stranger  to  the  lease  (a).  It 
however  binds  the  lessor,  and  all  those  claiming  under 
him  (6).  Thus,  if  A.  leases  by  indenture  to  B.,  for  say 
six  years,  having  nothing  in  the  land,  and  afterwards 
acquires  an  interest  in  the  land  and  leases  to  C.  by 
indenture  for  say  twenty-one  years,  C.  is  bound  by  the 
estoppel,  and  takes  only  an  interest  in  futuro,  unless  B. 
attorns  tenant  to  him  (c).  But  it  appears  doubtful 
whether  the  estoppel  would  bind  them,  as  against  an 
assignee  of  the  lessee.  For,  according  to  an  old  autho- 
rity, an  assignee  of  the  lessee  cannot  take  advantage  of 
a  lease  by  estoppel,  nor  can  he  bring  an  action  on  the 
covenants  contained  therein  (d). 

In  order  for  the  estoppel  to  arise,  the  lease  must  be  of 
the  land  itself;  a  lease  of  the  herbage  only,  will  not 
suffice  (e).  And  the  indenture  must  contain  some  precise 
description  of  the  parcels  (/). 


AudersoD,  128,  where  the  same 
principle  is  applied  to  the  case  of 
a  man  taking  a  lease  for  years,  by 
deed  indented,  of  his  own  land. 

(z)  Bro.  Ab.  Tit.  Confess.  <fe 
Avoid,  pi.  3,  citing  Littleton,  Tit. 
Tenant  for  years  ;  Co.  Litt.  47  6; 
Brooke's  New  Cases,  p.  108. 

(a)  Ferrers  v.  Boronghy  2  Cro. 
Eliz.  665. 

{h)  Edwarda  v.  Omefhallum, 
March.  64. 

(c)  Ratvllm\s  Case,  as  cited  in 
WecUe  V.  Louver,  Pollexfen,  68  ; 
Yin.  Ab.  Estop,  p.  462.     If,  how- 


ever, B.  attorns  tenant  to  C,  this 
will  create  a  reversion  by  estoppel 
in  C.  to  B.'s  lease,  to  which  the 
rent  on  B.*s  lease  will  be  incident, 
and  recoverable  by  C.  in  proesenti, 
Rawlins's  Case  as  reported  in  Jen- 
kins's Hep.  (sixth  cent.),  Case 
XLVI.,  p.  254  ;  Falt/ur  v.  Ekins, 
2  Lord  Raymond,  1550. 

(d)  Noke  V.  Awder,  1  Cro.  Eliz. 
436 ;  see,  however,  per  Tindal, 
C.  J.,  in  Webb  v.  Aitstifi^  7  M.  tt 
G.  at  p.  724. 

(<r)  Co.  Litt.  47  6. 

(/)  Rawlins^ 8  Casey   Jenkins's 

Q  2 
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So  the  lease  will  not  take  effect  by  way  of  estoppel,  if 
the  fact  that  the  lessor  had  nothing  in  the  lands,  appears 
on  the  face  of  the  indenture  of  lease  itself  by  recital  or 
otherwise.  Thus  where  a  church  was  during  the  incum- 
bent's hfetime  appropriated  in  futuro  to  a  body  corporate, 
and  the  said  body  corporate,  reciting  that  fact,  made  a 
lease  by  indenture,  to  take  effect  during  the  life  of  the 
incumbent,  held,  that  the  lease  did  not  take  effect  by 
way  of  estoppel,  but  was  void  (//).  The  estoppel  only 
continues  during  the  term  created  by  the  indenture  (h). 
The  estoppel  arises  by  virtue  of  the  indenture.  Thus,  it 
appears,  that  formerly,  if  a  man  took  a  lease  for  life  by 
indenture  of  his  own  land,  no  estate  by  estoppel  would 
be  created,  as  such  a  lease  formerly  took  effect  by  force 
of  the  livery  and  not  of  the  deed  :  but  it  would  have  been 
otherwise  if  he  were  to  have  taken  a  lease  for  years  («). 
So  also,  if  a  copyholder  of  inheritance  took  a  lease  for 
years  from  his  lord,  he  was  estopped  from  claiming  the 
inheritance,  but  not  so  if  he  took  a  lease  for  life  (k). 

An  estate  by  estoppel  runs  with  the  land,  and  binds 
all  those  into  whose  hands  the  land  comes  by  descent  or 
otherwise,  and  whether  they  be  heirs  or  assignees  (I). 


Kep.  (sixth  cent.),  Case  XLYL, 
p.  254. 

(9)  Ibid. 

{h)  Rawlins^ s  Case,  Co.  Rep.  vol. 
ii.,  p.  419  ;  Style  y.  Hearing,  Cro. 
Jac.  1,  73  ;  London* a  Case,  An- 
derson, 128  ;  Webb  v.  Austin,  7 
M.  &  G.  at  p.  724. 

(i)  Anon,  Case,  Gouldsb.  53, 
Case  5  ;  but  the  judges  were  not 


unanimous,  ^ee  also  Yin.  Ab. 
Estop,  p.  462. 

{k)  Vin.  Ab.  Estop,  p.  461, 
citing  Southcot  v.  Adams,  cited 
also  in  Belfield  v.  Adavis,  3  Bulstr. 
81. 

(/)  1  Ro.  Ab.  871  (N),  pis.  2, 
5  ;  Co.  Litt.  12a,  47 i,  48a; 
RawlMs  Case,  Co.  Rep.,  vol.  ii., 
54  a;    Palmer  v.   Ekins,   2   Str. 
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On  the  other  hand  if  a  man  having  nothing  in  the  land 
leases  by  indenture,  he  has,  unless  the  lease  be  of  such  a 
nature  that  no  reversion  remains  in  the  lessor  (m),  a 
reversion  by  estoppel,  which  is  assignable  to  a  third 
party  (w) ;  except  perhaps  in  cases  where  the  indenture 
of  lease  itself  discloses  the  fact  that  the  lessor  has  no 
legal  estate  (o).  And  such  reversion  is  presumed  to  be 
a  reversion  in  fee  simple,  until  the  contrary  is  shown  (p). 
This  appUes  also  in  the  case  of  a  demise  by  indenture  by 
a  person  having  only  an  equitable  estate,  if  it  operates 
by  way  of  estoppel.  Thus  if  a  mortgagor  in  possession 
grants  a  lease,  and  then  assigns  his  equity  of  redemption 
to  a  third  person,  who  sues  the  tenant  on  a  covenant  to 
repair  contained  in  the  said  lease,  the  latter  would  be 
estopped  from  denying  that  the  lessor  had  such  a  legal 
estate  as  would  warrant  the  lease  (q).  Finally,  if  a 
lessee  by  estoppel  subsequently  acquires  the  legal  estate, 
his  estate  by  estoppel   takes   precedence  of  his  estate 


817 ;  Trevivian  v.  Lawrence,  1 
Salk.  276  ;  and  an  estoppel  which 
bound  the  estate,  i.e.,  ran  with 
the  land,  was  not  unfavoured  in 
equity.  See  Weale  v.  Lower, 
PoUexfen,  67. 

(m)  Poultney  v.  Holmes^  1  Str. 
404 ;  Preece  v.  Carrie,  5  Biug. 
25  ;  Pollock  v.  Stacy,  9  Q.  B. 
1033. 

(n)  Cutlihertson  v.  Irving,  4  H. 
&  N.  742 ;  in  error,  6  H.  ik  N. 
135. 

(o)  Pargeter  v.  Harris,  7  Q.  B. 
708 ;  Dimey  v.  Butler,  2  Hud.  & 
Br.  499,  cited  in  2  Wms.  Saund. 


(ed.  1871),  pp.  829  et  seq. 

(p)  Cuthbertson  v.  Irving,  4  H. 
&  N.  642  ;  in  error,  6  H.  4k  !N. 
135  ;  notes  to  Walton  v.  Water- 
hoiise,2WmB.  Saund.  (ed.  1871), 
pp.  829  et  seq.,  citing  Sturgeon  v. 
Wingfield,  15  M.  «fe  W.  224. 

((/)  Cutlihertson  v.  Irving,  4  H. 
&  N.  742 ;  in  eiTor,  6  H.  &  N. 
135;  Gouldsworth  v.  Knights,  11 
M.  &  W.  343,  explaining  Whitton 
Peacock,  2  Bing.  N.  C.  411; 
see  also  Church  v.  Dalton,  2  Ir. 
C.  L.  R.  249,  where  the  authori- 
ties are  discussed. 
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under  the  assignment,  &c.  For  instance,  if  a  mortgagor 
leases  by  indenture,  and  afterwards  procures  the  money 
to  be  repaid,  and  an  assignment  to  be  made  by  the 
mortgagee  to  the  lessee,  the  lessee's  title  to  the  lease  by 
estoppel,  takes  precedence  of  his  title  under  the  assign- 
ment from  the  mortgagee  (r). 

There  is  no  estoppel  where  an  interest  passes  (5). — ^The 
following  instance  is  given  by  Lord  Coke :  A.  lessee  for 
the  life  of  B.,  makes  a  lease  for  years  by  deed  indented, 
and  after  purcliases  the  reversion  in  fee.  B.  dieth.  A. 
shall  avoid  his  own  lease,  for  he  may  confess  and  avoid 
the  lease  which  took  effect  in  point  of  interest,  and  de- 
termined by  the  death  of  B.  {t). 

In  order  however  for  the  estate  to  be  vested  in  the 
grantee  by  way  of  interest,  and  not  by  way  of  estoppel,  it 
is  not  essential  that  the  grantor  should  convey  the  actual 
interest  which  he  has  in  the  estate,  for  if  he  grant  a  larger 
interest  than  he  is  entitled  to,  still  as  some  interest  passes 
by  the  conveyance,  though  it  be  for  a  shorter  period  than 
he  intended  and  the  conveyance  professes  to  grant,  it 
is  sufficient  [u). 

Thus  A.,  tenant  for  life,  conveyed  to  trustees  to  the 
use  of  himself  for  life,  remainder  to  B.  for  life,  remainder 
to  C.  in  fee.  A.  died,  and  C.  brought  an  action  of  waste 
against  B.     B.  was  not  estopped  from  sliowing  that  A. 


(r)  See  a  case  cited  in  Wlialey  k  R,  728  ;  Walt&n  v.  Waterhotue, 

V.  Am1ei*9on^  Keble,  876.  2  Wms.    Sannd.  (ed.     1871),  p. 

{s)  TrepwVs   Case,   Co.   Rep.,  829. 
vol,    iii.,    p.    285  ;    Andreto   v.  {t)  Co.  Litt.  il  h. 

Pf'arce,   1   B.  &  P.   N.   R.  158;  (m)  2  Wms.  Saimd.  (ed.  1871), 

Doe  d.   Stmh  v.  SmUm,  2  (\  M.  pp.  829,  830. 
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the  grantor  was  only  tenant  for  life,  and  that  upon  his 
death  the  limitations  in  the  conveyance  determined.  For 
in  this  case  some  interest  passed  under  the  conveyance 
to  B.  and  C.  as  well  as  to  A.  For  if  A.  had  committed 
a  forfeiture  of  his  estate,  B.  might  have  entered  and  held 
the  estate  during  A.'s  lifetime ;  and  so  might  C.  or  his 
heir  if  B.  were,  after  his  entry,  to  commit  a  forfeiture  or 
die  during  A.'s  lifetime  {x). 

But  in  order  that  some  interest  may  pass  to  the  lessee 
under  the  indenture,  the  estate  out  of  which  the  lease  for 
years  is  carved  must  be  some  greater  estate  in  law  than  the 
term  of  years  itself  (y).  Thus,  if  a  tenant  for  life  leases 
by  indenture  for  1000  years,  the  lease  takes  effect  by  way 
of  interest,  and  not  by  way  of  estoppel,  because  a  freehold 
estate  is  a  greater  estate  in  law  than  any  term ;  and  so, 
if  the  tenant  for  life  subsequently  purchases  the  reversion 
and  dies,  his  heir  may  avoid  the  lease,  as  it  took  effect 
by  way  of  interest.  But  if  a  tenant,  say  for  20  years, 
makes  a  lease  by  indenture  for  1000  years,  this  takes 
effect  by  way  of  estoppel,  and  if  the  lessor  subsequently 
purchases  the  fee  simple  iu  the  land,  the  lease  binds  him 
and  his  heirs  (z).  However,  even  if  a  lease  takes  effect 
by  way  of  interest,  there  will  be  a  mutual  estoppel 
between  lessor  and  lessee  during  the  continuance  of  the 
term  actually  created,  but  no  longer ;  but  this  estoppel 
arises   from    the    relationship    of   landlord    and   tenant 

(x)  2  Wms.  Saimd.  (ed.  1871),  (z)  Rawlhis^s  Case,  s^a  reported 

p.  830.  in  Jenkins's   Rep.   (sixth  cent.), 

(y)  Gilnmn  v.  Hoare,  1  Salk.  case  XLVL,  p.   254  ;  and  Aiuyn. 

275  ;  reported  as  Hoi  man  v.  Hore,  Cr/.v,  Moore,  ^. 
3  Salk,  151. 
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between  them  (a).  The  estoppel  arising  between  land- 
lord and  tenant  will  be  discussed  in  the  following 
chapter. 

In  consequence  of  the  rule  that  a  lease  by  indenture 
takes  effect  by  way  of  interest  if  the  estate  out  of  which 
it  is  carved  is  a  greater  estate  in  law  than  the  term 
itself  (i),  in  an  action  by  the  lessor,  or  those  claiming 
under  him  against  the  lessee  in  respect  of  anything 
arising  out  of  the  lease,  for  instance  for  breach  of 
covenants  contained  in  the  indenture  of  lease,  the  lessee 
would  not  be  estopped  from  traversing  any  particular 
estate  of  the  lessor  in  the  land,  so  long  as  he  did  not 
assert  either  that  the  lessor  had  no  estate  in  law,  or  that 
he  had  an  estate  which  was  a  smaller  one  in  law  than 
the  term  of  years  in  question.  For  instance,  in  such  an 
action,  if  lessor  claimed  as  tenant  in  fee,  the  lessee  would 
not  be  precluded  from  showing  that  he  was  only  tenant 
for  life  (r),  or  that  he  was  only  seised  in  respect  of  his 
wife  for  her  life,  and  that  she  died  before  any  breach  of 
covenant  occurred  (d). 

Certain  instances  are  given  in  the  older  authorities, 
showing  when  a  lease  by  indenture  operates  by  way 
of  interest,-  and  when  by  way  of  estoppel.  "Thus," 
says  Lord  Coke,  "  if  tenant  of  the  land  and  a  stranger 


(a)  Treport's  Case,  Co.  Rep.,  1   B.  &  B.  531  ;   Weld  v.  Baxter, 
vol.  iiL,  p.  285.  11  Ex.  816 ;  affirmed  in  error,  1 

(b)  GUman  v.   Hoare,  1   Salk.  H.  &  N.  568. 

275  ;  reported  as  Holman  v.  Nore,  (d)  Blake  v.   Foster,  8   T.   R. 

3  Salk.  151.  487 ;  /fill  v.  /^amiderf,  7  D.  <t  R. 

(r)  Bmdnell  v.  Eol>erU,  2  Wils.  at  p.  24. 
143  ;  see  also  Carrirkx,  Bla grove, 
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join  in  a  lease  for  years  by  indenture,  this  is  the 
lease  only  of  the  tenant,  and  the  confirmation  of  the 
stranger,  and  yet  the  lease  as  to  the  stranger  operates 
by  way  of  conclusion  "(e).  Again,  if  baron  and  feme 
lease  for  years  by  indenture,  rendering  rent,  where 
the  baron  had  all  the  estate  in  the  land  and  the  feme 
nothing,  this  does  not  as  to  the  feme  operate  by  way  of 
conclusion  (/).  Hence  it  appears  that  if  a  married 
woman  leases,  or  joins  in  making  a  lease,  having  nothing 
in  the  land,  no  lease  by  estoppel  would  be  created ;  for 
estoppels  by  deed  must  be  mutual  {g).  Again,  if  A.  is 
seised  of  10  acres,  and  B.  of  other  10  acres,  and  they  join 
in  a  lease  for  years  by  indenture,  the  indenture  operates 
not  by  conclusion  but  by  interest,  so  also  if  two  tenants 
in  common  join  in  a  lease  for  years  by  indenture  {h). 
But  if  two  joint  tenants  in  fee  or  for  life,  join  in  a 
lease  for  years  by  indenture,  reserving  rent  to  one  only 
of  them,  this  enures  to  him  only  by  estoppel,  by  force 
of  the  indenture  {{). 

A  lease  may  operate  by  way  of  estoppel,  even  if  it 
commences  by  way  of  interest,  if  the  lessor's  interest  is, 
at  the  time  of  his  making  the  lease,  defeasible  and  is 
afterwards  actually  defeated  (k).  And  on  the  other 
hand,  a  lease  may  commence  by  way  of  estoppel,  and 

(e)  Co.  Litt.  45.  Cro.  Jac.   166  ;  Vin.  Ab.  Estop. 

(/ )  Brereton  v.  Evans,  2  Cro.  p.  482 ;  Beer  v.  Beer,  1 2  C.  B. 

Eliz.  700.  81. 

{g)  Ludford  v.  Barber,  1  T.  R  (t)  Co.  Litt  47. 

90.  W   Vin.  Ab.  Estop,    p.   483, 

{h)  Co.   Litt.  45  a ;    Craddock  citing  Paulin  v.  Hardy,  Skinner, 

V.  Jones,  BrownL  &  Gold.  pp.  39,  2,  3, 
40,  134  ;  Manfle  v.    WollingUm, 


234  ESTOPPEL    BY    DEED. 

operate  afterwards  by  way  of  interest  Thus  if  A.  leases 
by  indenture  to  B.  for  40  years,  and  a  year  afterwards 
leases  by  indenture  to  C.  for  40  years,  the  lease  to  C. 
will  operate  for  the  first  39  years  by  way  of  estoppel, 
and  for  the  last  year  will  take  effect  by  way  of  interest  (l). 
An  interest  when  it  accrues  feeds  the  estoppel. — This 
is  explained  in  the  case  of  Doe  d.  Christmas  v.  Oliver  (w) 
to  mean,  that  if  A.  binds  himselt  by  estoppel  or 
conclusion  as  long  as  a  certain  contingency  continues, 
when  the  contingency  happens,  the  estate  by  estoppel 
becomes  an  estate  in  interest,  of  the  same  effect  as  if  the 
contingency  >  had  happened  before  A.  bound  himself. 
The  principle  is  stated  by  Tindal,  C.  J.,  in  Wehh  v. 
Austin (n)  as  follows:  "It  (i.e.  the  indenture  of  lease), 
first  operates  by  way  of  estoppel,  and  finally  when  the 
grantor  obtains  an  ownership,  it  attaches  on  the  seisin, 
and  creates  an  interest,  or  produces  the  relation  of  land- 
lord and  tenant ;  and  there  is  a  term  commencing  by 
estoppel,  but  for  all  purposes  it  becomes  an  estate  or 
interest.  It  binds  the  estate  of  the  lessor,  &c.,  and  there- 
fore continues  in  force  against  the  lessor,  his  heirs,  &c. 
It  also  binds  the  assigns  of  the  lessor  and  of  the  lessee. 
If  one  makes  a  lease  for  years  by  indenture,  of  lands 
wherein  he  hath  nothing  at  the  time  of  such  lease  made, 

(/)   GUman  v.  Hoare^  1  Salk.  109 ;     Walton  v.    Waterlunue,  2 

275  ;  reported  as  Ilofman  v.  Hore,  Wma  Saund  (e<L  1871),  p.  829. 
3  Salk.  151.  (w)    7   M.    &    G.    at  p.    72*4, 

(m)  10  B.  C,  &  181 ;  Smith's  citing  Preston  on  Abstracts,  and 

L.    C.   (8th   ed.),   vol.    ii.,   773.  Bac.    Ab.    Tit    Leases  (0) ;    see 

See   also   Hal.    MSS.,   Co.    Litt.  also   Gouldsuforth  v.   Knights,  11 

(Hargr.  &  Butler's  ed.),  47  ft,  note  M.  k  W.  337  ;  Pargefer  v.  Harris, 

307  ;  hfham  v.  J/wr?rf,CVo.  C^ar.  7  Q.  B.  at  p.  728. 
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and  after  purchases  those  very  lands,  this  shall  make 
good  and  unavoidable  his  lease,  as  well  as  if  he  had  been 
in  the  actual  possession  and  seisin  thereof  at  the  time  of 
such  lease  made." 

Thus  A.,  a  contingent  remainderman  in  fee,  granted  a 
lease  to  B.  by  fine  and  indenture.  After  A.'s  death  the 
contingency  happened,  and  his  heir  entered.  Held,  that 
the  estate  which  came  to  the  heir  on  the  happening  of 
the  contingency,  fed  the  estoppel,  and  that  the  estate  by 
estoppel,  then  became  an  estate  in  interest,  and  had  the 
same  effect  as  if  the  contingency  had  liappened  before  the 
fine  levied  (o).  An  heir  apparent  conveyed,  during  the 
life  of  his  ancestor,  an  estate  which  afterwards  descended 
upon  him.  Held,  that  he  was  estopped  from  saying  that 
he  had  no  interest  at  the  time  of  the  conveyance  (p).  In 
1742  land  was  demised  by  the  Broderers'  Company  to  F. 
for  100  years,  with  a  covenant  for  perpetual  renewal.  In 
1827  the  residue  of  this  term  had  become  vested  in  H. 
who  in  that  year  assigned  it  by  way  of  mortgage,  with  pro- 
viso for  redemption.  In  1828  H.  demised  the  land  by 
indenture  for  21  years  to  plaintiff.  In  1836  the  mort- 
gagees and  H.  surrendered  the  premises  to  the  company, 
who  forthwith  demised  them  to  H.  for  100  years.  Shortly 
afterwards  the  unexpired  residue  of  this  term  of  100 
years,  and  all  the  estate  and  interest  of  H.  in  the  premises, 


(o)  Weak  v.  Lo%vei\  PoUexfen,  at  p.  441.     The  same  rule  would 

55 ;  see  also  Vick  v.  Edufardsy  3  apply  if  he  levied  a  fine  of  the 

P.  Wms.  372 ;  Doe  v.  Martyn,  8  B.  lands.     See  Edtmrds  v.  Rogers^ 

k   C.    5  27 ;    Davies  v.    Bush,   1  Sir  VV.   Jones,  756 ;    Wriglu  y. 

JMcClel.  ik  Y.  58  ;  Feame,  365.  Wright,  1  Ves.  Sen,  412 

(/>)  JIayne  v.   .\faltby,  3  T,   R. 
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were  assigned  to  defendant.  Subsequently  plaintiff 
brought  an  action  against  defendant  for  breach  of  cove- 
nants contained  in  the  lease  for  21  years.  Defendant 
pleaded,  1st.  That  H.  did  not  demise  to  plaintiff,  2nd. 
That  the  reversion  on  the  term  of  21  years  did  not  vest 
in  defendant.  Held,  that  both  these  issues  should  be 
entered  for  plaintiff;  for  that  the  lease  for  21  years,  being 
by  deed,  was  a  good  demise  by  estoppel,  and  that  a 
reversion  in  H.  by  estoppel  was  thereby  created,  which 
2>nmd  facie  was  a  reversion  in  fee,  and  consequently  was 
not  surrendered  to  the  company,  but  passed  to  defendant. 
Per  Parke,  B.,  "  All  the  reversion  of  H.  which  was  a 
reversion  by  estoppel,  passed  to  defendant.  This  estoppel 
was  fed  by  the  demise  for  100  years  from  the  Broderers* 
Company  to  H.,  and  thereby  the  lease  from  him  to 
plaintiff  became  good  in  point  of  interest"  {q). 

The  above  doctrine  however  does  not  seem  to  have 
been  regarded  favourably  in  equity,  for,  even  after  the 
Statute  of  Uses,  a  cestui  cj[ue  use  could  not  take  advantage 
of  it.  Thus  where  A.,  made  a  feoffment  by  deed  indented 
to  B.  of  Blackacre  in  which  he  had  nothing,  to  the  use 
of  C.  and  the  heirs  of  his  body,  remainder  to  B.  and  his 
heirs,  and  afterwards  purchased  Blackacre,  C.  was  not 
allowed  to  take  advantage  of  the  above  doctrine  (r). 
Moreover,  the  above  doctrine  does  not  apply  so  as  to 
bind  persons  who,  after  improperly,  and  even  fraudu- 
lently, making  a  conveyance  of  property  to  which  they 
are  not  entitled,  subsequently  acquire  the  legal  estate 

{q)   Sturgeon  v.    Wingfidd^   15      Irving,  4  H.  &  N.  at  p.  754. 
M.   &  W.    224 ;    see    also    per         (r)    See  a  case  in   Freeman's 
Martin,    B.,    in    CuMertson    v.      Rep.,  p.  475,  pi.  651. 
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as  trustees  only.  Thus,  where  A.,  as  lessee  under  a 
fictitious  lease  of  freeholds  from  a  fictitious  freeholder, 
mortgaged  it  by  sub-demise  to  B.,  and  subsequently 
acquired  the  legal  estate  in  the  freehold  as  trustee  for  C, 
who  was  a  confederate  with  him  in  granting  the  fictitious 
lease ;  held,  that  the  mortgage  by  sub-demise  was  not 
perfected  by  estoppel  through  the  acquisition  by  A.  of 
the  legal  estate,  so  as  to  confer  a  title  upon  the  mort- 
gagee as  against  a  subsequent  purchaser  for  value  (5). 
Per  Bacon  V.  C.  (at  p.  577),  "  There  is  no  case  in 
which  a  trustee,  having  made  a  fraudulent  representation 
by  which  he  is  bound,  or  even  a  fraudulent  conveyance, 
when  he  got  his  legal  estate,  but  still  remaining  a 
trustee,  was  so  estopped  as  to  deprive  the  persons 
beneficially  entitled  to  the  estate  which  was  theirs,  and 
of  which  he  was  the  trustee,  and  trustee  only."  And 
further,  the  doctrine  does  not  apply  in  cases  where  the 
interest  from  which  it  is  sought  to  feed  the  estoppel, 
arises  from  a  conveyance  which  was  obtained  fraudu- 
lently, and  which  the  Court  would  order  to  be  can- 
celled {t). 

Finally,  the  doctrine  does  not  apply  to  the  surrender 
of  copyholds.  Thus,  it  has  been  held  that  no  estate 
by  estoppel  arises  from  the  surrender  of  copyholds  in 
which  the  surrenderor  had  no  estate  at  the  time  of  the 
surrender,  but  which  descended  to  him  subsequently  to 
the  surrender,  so  as  to  bind  his  heir  at  law  (?/).     And 

{$)  Keate  v.  PhUiips,  L.  R.  18  215  ;  on  appeal  in  L.  R.  10  Ch. 

Ch.  D.  560.  App.  22. 

(t)  See  remarks  of  Bacon,  V.C.,  (u)  Goodtitle  v.  Morse,  3  T.  R. 

Heath  v.  Crealock,  L.    R.  18  Eq.  371  ;  Boe  v.  Hicks,  2  Wila.  13. 
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devisees  of  coutingent  remainders  in  copyholds,  not 
being  in  the  seisin,  cannot  make  a  surrender,  so  as  to 
bind  either  the  parties  or  their  heirs  by  estoppel  (x). 
For  no  estoppel  that  runs  with  the  land  (y),  and  in  fact 
it  appears  no  estoppel  at  all  (2),  arises  from  the  surrender 
of  copyholds  ;  and  unless  such  surrender  is  valid  at  the 
time,  no  estate  passes  thereunder  into  the  hands  of  the 
lord  of  the  manor  (a). 

(x)  Doe  d.  Blacksell  v.  Tomkins,  Sen.  230 ;  Doe  v.  Wilton,  4  B.  & 

11  East,  185.  Aid.  303;  Doe  d.  Baverstock  v. 

(y)  Morse  v.  Faulkner,  1  Anstr.  Bdfe,  3  N.  &  P.  648. 
1 1  ;  3  Swanst.  429.  (a)  Taylor  v.  Phillips,  1  Ves. 

(?)  Taylor  v.  Phillips,  1  Ves.  Sen.  230. 
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LANDLORD  AND  TENANT. 


The  term  estoppel  in  pais,  according  to  Lord  Coke, 
originally  meant  an  estoppel  arising  from  "  matter  in  the 
country,"  as  distinguished  from  an  estoppel  arising  from 
"matter  in  writing"  (a).  The  instances  which  Lord 
Coke  gives  of  estoppels  of  this  kind,  are  (1)  by  liverie, 
(2)  by  entry,  (3)  by  acceptance  of  rent,  (4)  by  parti- 
tion (i),  and  (5)  by  acceptance  of  an  estate  (c). 

The  following  remarks  are  made  by  Parke,  B.,  in  his 
judgment  in  Lyon  v.  Reed  {d)  :  "  The  acts  in  pais  which 
bind  parties  by  way  of  estoppel  are  but  few,  and  are 
pointed  out  by  Lord  Coke.  They  are  all  acts  which 
anciently  really  were,  and  in  contemplation  of  law  have 
always  continued  to  be,  acts  of  notoriety,  not  less  formal 
and  solemn  than  the  execution  of  a  deed,  such  as  livery, 
entry,  acceptance  of  an  estate,  and  the  like.  AVhether  a 
party  had  or  had  not  concurred  in  an  act  of  this  sort, 
was  deemed  a  matter  which  there  could  be  no  difficulty 
in    ascertaining,    and    then     the    legal    consequences 

{a)  Co.  Litt  352  a,  352  6 ;  anU,  170  6,  et  seq. 
p.  4.  (c)   See   Moore,  p.    679,   Tit. 

(b)  For  iostauces  of  estoppels  Dower,  pi.  928. 
by  partition,  see  Co.  Litt.  170^/,         (</)  13  M.  tb  W,  at  p.  305. 
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followed."  The  above  classification  does  not,  however, 
include  the  more  modem  estoppels  in  pais,  or  equitable 
estoppels  as  they  are  sometimes  called  (e),  but  the 
present  chapter  deals  with  those  cases  of  estoppel  which 
are  most  nearly  connected  with  Lord  Coke's  enumera- 
tion, viz.,  the  estoppel  subsisting  between  landlord  and 
tenant.  Certain  cases  of  estoppel  between  landlord  and 
tenant,  have  indeed  already  been  cited  in  the  chapter  on 
Estoppels  by  deed,  but  in  those  cases  the  foundation  of 
the  estoppel  was  the  deed  itself,  and  not  the  particular 
relationship  of  landlord  and  tenant. 

In  dealing  with  this  branch  of  estoppel  in  pais, 
Bigelow,  in  his  work  on  Estoppel,  makes  the  followiug 
observations  (/):  "The  origin  and  character  of  the 
modern  estoppel  of  the  tenant,  is  to-  be  found  in  the 
ancient  action  of  assumpsit  for  use  and  occupation.  In 
this  form  of  action  what  was  sought  to  be  recovered  was, 
not  technically  rent,  but  compensation  from  day  to  day 
for  actual  enjoyment.  But  to  the  maintenance  of  the 
action  the  relation  of  landlord  and  tenant  must  be 
established ;  and,  when  established,  the  modern  estoppel 
in  pais  arises.  Enjoyment  by  permission  is  the  founda- 
tion of  the  action,  and  is,  therefore,  the  foundation  of  the 
rule  that  a  tenant  shall  not  be  permitted  to  dispute  the 
title  of  his  landlord.  .  .  .  Let  it,  then,  be  borne  in  mind 
that  two  conditions  are  essential  to  the  existence  of  the 
estoppel :  first,  possession,  secondly,  permission ;  and  that 


(e)  Per  Lord  Sellwrne  in  Citi-     6  H.  L.  352,  at  p.  3G0. 
tens  Bank  of  Louisiana  v.  First  (/)  Bigelow  on  Estoppel  (2nd 

National  Bank  of  Orleans,  L.   R.      ed.),  p.  350. 
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when  these  conditions  are  present  the  estoppel  arises "(//). 
The  general  principle,  that  a  tenant  is  estopped  from 
disputing  his  landlord's  title,  may  be  more  accurately 
stated  as  follows : — 

A  tenant^  whilst  in  possession^  is  estojjjjed  fnym 
disputing  that^  at  the  time  when  he  received  possession^ 
the  landlord  from  whom  he  received  it  had  a  good  title 
to  the  premises  (h). — Thus  in  Boe  d.  Kniyht  v.  SmytJie  (?'), 
Dampier,  J.,  says  :  "  It  has  been  ruled  often  that  neither 
the  tenant,  nor  anyone  claiming  under  him,  can  dispute 
the  landlord's  title.  He  cannot  put  another  person  in 
possession,  but  must  deliver  up  the  premises  to  his  own 
landlord."  Again  in  Attorney- General  v.  llothavi  (y), 
Sir  Thomas  Plumer,  M.R,  says :  "  It  would  be  contrary 
to  the  principle  upon  which  the  relation  between  landlord 
and  tenant  exists,  to  allow  the  tenant  to  dispute  his 
landlord's  title  :  for  there  is  an  implied  covenant  that  the 
landlord  shall  protect  the  tenant's  enjoyment,  and  the 
tenant  shall  guard  the  landlord's  title." 

The  principles  upon  which  this  estoppel  depends  are 
well  explained  in  the  case  of  MoHon  v.  Woods  {k), 
where  Lush,  J.,  says  (/) :  "  Inasmuch  as  the  parties  have 


(g)  See  also  Doe  d»  BuUen  v. 
MULs,  4  M.  &  G.  at  p.  29,  where 
a  distinction  is  drawn  between  an 
estoppel  by  indenture  of  lease, 
which  ceases  with  the  cesser  of 
the  term,  and  estoppel  by  ac- 
ceptance of  possession,  which  con- 
tinues till  that  possession  has 
been  restored  to  the  party  from 
whom  it  was  received. 


(/*)  Veale  v.  Warner y  1  Wms. 
Saunders  (ed.  1871),  325,  and 
notes. 

(0  4  M.  &  S.  347. 

(j)  1  Turn,  ik  Russ.  at  p.  220. 

{1c)  L.  R.  3  Q.  B.  658 ;  L.  R.  4 
(j.  B.  293  ;  see  also  Dancer  v. 
J  J  mt  lugs,  4  liing.  2  ;  Jolly  y. 
Aibtfthnot,  4  De  G.  k  J.  224. 

(/)  L.  R.  3  Q.  B,  at  p.  671. 
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agreed  that  they  should  stand  in  the  relation  of  landlord 
and  tenant,  and  the  one  accordingly  receives  possession 
from  the  other  and  enters  on  the  premises,  so  long  as  he 
'  continues  in  possession  he  cannot  be  heard  to  deny  the 
state  of  facts  which  he  has  agreed  shall  be  taken  as  the 
basis  of  the  arrangement :  in  other  words  he  cannot  set 
up  that  the  landlord  has  no  legal  title/' 

The  limits  of  the  above  rule  are  laid  down  by  Park,  J., 
in  Gravenor  v.  Woodhouse  (m)^  as  follows :  **  Of  the 
general  rule  of  law,  that  a  tenant  shall  not  be  allowed  to 
question  the  title  of  his  landlord  where  he  has  originally 
received  possession  from  him  and  has  paid  him  rent, 
there  is  no  doubt,  ever  since  the  case  of  Syllivan  v. 
Stradling  {n).  It  always  furnishes  a  strong  ^m/id  facte 
case :  but  to  the  generality  of  this  rule  there  are  excep- 
tions :  for,  although  on  the  one  hand  the  general  rule  is 
most  wise  and  politic,  in  not  allowing  a  tenant  lightly  to 
use,  to  his  landlord's  detriment,  that  title  the  possession 
of  which  he  has  entrusted  to  him ;  so  on  the  other  it  is 
most  just  so  far  to  guard  the  tenant,  that  he  may  not  be 
carelessly  put  into  the  hazardous  situation  of  paying  his 
rent  twice  over,  and  being  put  to  the  trouble  and  expense 
of  an  action  to  recover  that  which  he  may  have  been 
compelled  to  pay." 

The  following  cases  may  be  cited  as  illustrating  the 
rule  above  enunciated  : — A.  brings  an  action  of  replevin 
against  B.,  to  which  B.  makes  a  general  avowry  under 
11  G.  2,  c.  19,  s.  22.  A.  is  precluded  from  pleading  in 
answer,  that  B.  nil  habuit  in  tenementis  (o). 

(m)  1  Bing.  at  p.  42.  .  (o)  Syllivan    v.    Stradling^    2 

(w)  2  Wik  208.  Wils,   208 ;    see   also  Farry  t. 
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B.  claiming  under  A.,  lets  lands  for  a  year  to  C,  and 
dies,  and  A.  afterwards  brings  ejectment  against  C.  C. 
cannot  dispute  A.'s  title  (p). 

A.  being  in  possession  of  premises,  B.  distrains  on  his 
goods  for  arrears  of  rent.  A.  had  never  paid  rent 
personally  to  B.,  but  he  did  not  replevy  the  goods,  and 
they  were  ultimately  sold  to  satisfy  the  rent.  Sub- 
sequently, B.  brings  an  action  against  A.  for  use  and 
occupation  of  the  premises.  Held,  that  A.  is  precluded 
from  denying  B.'s  title  to  the  premises  (q). 

A.  attorns  tenant  to  B.  Several  years  afterwards  B. 
distrains  for  rent,  and  then  A.  brings  an  action  of  replevin 
against  B.  B.  puts  in  the  attornment.  A.  is  precluded 
from  showing  a  title  derived  by  him  from  a  third  person 
through  whom  B.  claims  (r). 

A.  hires  apartments  by  the  year  of  B.  B.  afterwards 
lets  the  entire  house  to  C,  who  brings  an  action  for  use 
and  occupation  against  A.  Held,  that  A.  cannot  impeach 
C.'s  title  (5). 

A.,  a  copyholder,  is  admitted  to  a  tenement  and  does 
fealty  to  the  lord  of  the  manor.  He  is  estopped,  in  an 
action  against  him  by  the  lord  for  a  forfeiture,  from  show- 
ing that  the  legal  estate  was  not  in  the  lord  at  the  time 
of  the  admittance  (t). 

A.  is  in  possession  of  premises  under  an  indenture  of 


Hcnise,  Holt's  Rep.  488,  and  note  (r)  Gravmor  v,    Woodhouse,   1 

on  p.  49L  Bing.  38. 

(p)  Barwick  d.  Mayor  of  Bich-  (s)  Rennie  v.  Bobifuon,  1  Bing, 

jnond  V.  Thompson,  7  T.  R.  488.  1 47. 

{q)  Panion  v.  Jones,  3  Camp.  (t)  Doe  d.  Nepean  v.  Budden^ 

372.  5  B.  dK  Aid.  626. 

11  2 
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lease.  B.  claiming  them  by  an  alleged  title  adverse  to  that 
of  the  lessor,  and  prior  to  the  lease,  demands  them  of  A., 
and  ultimately  obtains  possession  by  paying  him  a  sum 
of  money.  The  landlord  afterwards  brings  ejectment 
against  B.,  the  term  having  been  forfeited.  Held,  that 
B.  cannot  set  up  his  adverse  title  against  the  landlord  (ti). 

Defendant  took  certain  premises  by  agreement,  from 
F.  and  B.,  "agents  for  the  trustees  of  the  joint  estate  of 
T.  and  S.  B."  Plaintiffs  subsequently  as  "trustees  of  the 
joint  estate  of  T.  and  S.  B.,"  sued  defendant  for  use  and 
occupation.  It  appeared,  by  plaintiffs'  own  evidence  that 
at  the  date  of  the  agreement  they  were  trustees  for  the 
estate  of  S.  B.  only.  Held,  that  defendant  was  estopped 
from  taking  advantage  of  the  discrepancy  (x). 

A.  mortgages  in  fee  to  B.  C,  claiming  by  anterior 
title,  grants  A.  a  lease.  B.  brings  an  action  of  eject- 
ment against  A.  A.  is  precluded  from  setting  up  C.'s 
title  (y). 

A.  granted  a  lease  of  certain  property  to  B.  Sub- 
sequently C,  who  had  built  a  house  upon  some  adjoining 
waste  land,  but  had  never  acquired  a  title  to  it,  gave  up 
possession  of  it  to  B.,  who  let  it  to  the  defendant  at  a 
yearly  rent.  In  an  action  of  ejectment  brought  by  A.'s 
assignee  and  B.  against  defendant,  held,  that  defendant 
was  estopped  from  denying  B.'s  title  to  the  said  house 


(u)  Doe  d.  Bullen  v.   Mills,  2  (x)   Fleming    y.    Gooding,    10 

A.    &   E.    17  ;    see   also   Doe  d.  Bing.  549. 

MaiUon  v.   Plomer,  9   Bing.   41  ;  (y)  Doe  d.  Oglex,  Vivkers,  4  A. 

and   as   to   the    estoppel   on  an  <k  E.  782  ;  see  also  Doe  d.  Hurst 

under  -  tenant,    see    Johnvm    v.  v.  Clifton,  4  A.  <k  E.  809 ;  Alchorne 

Mason,  1  I^sp.  S^,  v,  Gtmvie,  2  Bing.  54. 
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and  that  B.  was  estopped  from  denying  A.'s  title  to  the 
same  (3). 

C.  H.  let  certain  stamping  mills  to  a  mining  company 
from  year  to  year,  and  subsequently  gave  a  notice  to  quit 
to  the  company,  and  then  brought  ejectment  against 
them.  Defendant,  who  was  a  partner  in  the  company, 
defended  the  action  on  their  behalf.  Held,  that  de- 
fendant was  estopped  from  disputing  the  title  of  C.  H., 
although  C.  H.  had  admitted,  in  an  answer  in  Chancery, 
which  was  in  evidence,  that  he  had  no  legal  title  (a). 

S.,  husband  of  A.,  being  in  possession  of  lands,  con- 
veyed them  in  fee  to  a  purchaser  for  value  :  but  it  was 
verbally  agreed  between  S.  and  the  purchaser,  that  during 
their  joint  lives  the  possession  of  S.  should  not  be  dis- 
turbed. The  purchaser  died  and  S.  received  notice  to 
quit.  S.  then  died.  The  notice  to  quit  having  expired, 
and  A.,  the  widow,  still  retaining  possession  of  the 
premises,  ejectment  was  brought  against  her  by  the  pur- 
chaser's representatives.  Held,  that  she  could  not  set  up 
against  them  the  title  of  a  person  to  whom  her  husband, 
before  the  said  conveyance,  had  mortgaged  them  for 
1,000  years  (i). 

A.,  an  occupier  of  certain  rooms,  devised  them  to  B. 
C,  who  had  resided  in  the  rooms  in  A.'s  lifetime,  for  the 
purpose  of  attending  on  him,  remained  in  possession  of 

(z)  Doe  d.  Wluhle  v.  Fuller,  1  sion  ;  see  Doe  d,  Manuers  v.  Mizem, 

Tyr.  &  Gr.  17  ;  Bee  also  Ward  v.  2  Moo.  k  R  56. 

Ryan,  10  Ir.  Rep.  C.  L.  17 ;  and  (a)  Francis  v.  Doe  d.  Harvey, 

Wogan  v.  Doyle,  12  L.  R.  Ir.  69.  4  M.  &  W.  331. 

In  ejectment,  a  person  defending  (6)  Doe  d.  Leeming  v.  Sktrrow, 

as  landlord  is  bound  by  the  same  7  A.  <fe  E.  157. 
estoppels  as  the  tenant  in  posses- 
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them  after  his  death.  In  an  action  of  ejectment  by  B. 
against  C,  held  that  C.  was  precluded  from  setting  up  a 
title  adverse  to  B/s,  as  he  came  in  under  B/s  devisor  (c). 

N.,  having  no  title  to  certain  premises,  lets  them  by 
parol  to  A.,  and  receives  rent  from  him.  Subsequently 
another  claimant,  B.,  demands  the  rent ;  and  N.,  being 
satisfied  with  B/s  title,  informs  A.,  in  B.'s  presence,  that 
he  had  given  up  the  premises  to  B.,  who  was  now  the 
landlord,  and  that  the  rent  was  thenceforward  to  be  paid 
to  B.  A.  acquiesces,  and,  upon  B.  demanding  the  next 
quarter's  rent,  A.  pays  part  of  it  on  account:  Held,  that 
A.  cannot  afterwards  set  up  the  title  of  a  third  person, 
who  had  demanded  rent,  but  had  taken  no  steps  to  eject 
him  (d). 

A.  occupied  premises  under  B.,  and  paid  rent  to  him 
as  the  landlord.  -  In  an  action  for  use  and  occupation 
brought  by  B.  against  A.,  held,  that  A.  could  not  allege 
that  B.  had  only  the  equitable  estate,  or  that  he  was 
entitled  only  as  co-executor  with  others  who  did  not  join  in 
the  action,  even  though  B.  at  the  trial  disclosed  that  fact 
in  proving  his  case  (e). 

A.  becomes  tenant  by  agreement  of  certain  premises 
to  B.,  the  devisee  of  his  late  landlord,  and  pays  rent  to 
him.  In  ejectment  by  B.  against  A.,  held,  that  in  the 
absence  of  fraud  A.  could  not  offer  evidence  to  show  that 
the  devise  to  B.  was  void  by  reason  of  the  incapacity  of 
testator  (/). 

(r)  Doe  d.  Willis  v.  Birchmore,  (e)  Dolhy  v.   //a,  11  A.  A:  E. 

9  A.  k  E.  662.  335. 

{ff)  HnU  y,  Bvtler,  10  A.  k  E.  (/)  Doe  d.  Marlmr  v.  Wi^ns, 

204.  4  Q.  B.  367. 
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Tenant  for  life,  under  a  devise  with  a  leasing  power, 
let  to  defendant  by  a  lease  which  did  not  notice  the 
power.  After  the  death  of  the  lessor,  a  succeeding 
tenant  for  life,  under  the  same  devise,  brought  ejectment 
against  defendant,  on  the  ground  that  the  lease  was  not 
a  valid  execution  of  the  power.  Held,  that  defendant 
was  not  estopped  from  setting  up  an  outstanding  term  of 
years  in  trustees,  which  was  created  by  a  tenant  in  fee 
from  whom  the  devisor  had  inherited  (</). 

A.,  B.  and  C.  are  joint  tenants  of  an  estate.     A.  and 

B.  grant  a  lease  of  their  shares  to  C,  who  enters  into 
exclusive  possession  of  the  whole  estate.  During  the 
continuance  of  such  exclusive  possession,  C.  is  estopped 
from  denying  his  tenancy  (/*). 

A.,  a  mortgagor  in  possession,  grants  a  lease  of  the 
premises  to  B.,  and  then  assigns  the  reversion  expectant 
on  the  lease  to  C.  In  an  action  of  ejectment  brought  by  C. 
against  B.,  held,  that  B.  was  estopped  from  denying  that 

C.  had  such  a  legal  estate  as  would  warrant  the  lease  (/). 
The  above  nile  applies,  whether  the  tenancy  is  one 

from  year  to  year,  or  at  will,  or  by  sufferance  (k).  It  was 
at  one  time,  supposed  that  the  rule  was  limited  to  the 
case  of  an  action  of  ejectment  (l).     But  it  has  been  held 


(^)  Doed.  Egremontv,  Langdon,  per  Heath,  J.,  ia  Ogle  v.  Atkinson^ 

12  Q.  R  711.  5  Taunt.  759;  and  C^ieesman  v. 

(h)  Cwiyper  v.  Fletcher,  6  B.  <k  JSxall,  6  Ex.  341,  where  Pollock, 

S.  464.  C.  B.  (at  p.  344)  approves  of  the 

(t)  CuthherUon  v.  Irving^  4  H.  judgment    in   Ogle  v.   Atkinson, 

&  N.  742 ;  6  H.  ifc  N.  135.  and  Martin,  B.,  (at  p.  346)  dis- 

(k)  Doe  d.  Bailey  y.  Foster,  3  sentafromit.  But  see  also  2)^/^7?^ 

C.  B.  229.  V.  For,  2  C.  B.  N.  S,  768,  at  p. 


(/)  Watson  V.  Imm,  1 1  Ex.  772 ;     777. 
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to  apply  also  to  actious  for  use  and  occupation  (m),  of 
replevin  {n\  and  for  trespass  (o) ;  but  not,  it  appears,  to 
actions  for  the  recovery  of  chattels  {p) ;  and  in  an  action 
by  a  landlord  aj^ainst  a  tenant  for  breach  of  a  covenant  to 
deliver  up  certain  fixtures,  which  had  been  claimed  by 
and  delivered  up  to  the  landlord's  mortgagee,  it  was  held 
that  the  tenant  was  not  estopped  from  setting  up  the 
mortgagee's  title  to  the  premises  (q). 

To  the  above  rule  there  are  the  following  limitations 
and  exceptions. 

(a.)  A  tenant  is  not  estopped  from  disputing  the  title  of 
a  person  from  whom  he  did  not  dctually  receive  possession 
of  the  premises  (/•). — Of  this,  the  following  cases  may  be 
given  as  illustrations. 

A.  demises  certain  premises  to  B.,  and  gives  him 
possession.  Subsequently,  A.  assigns  the  premises  to  C, 
and  B.  attorns  tenant  to  C.  A.  being  bankrupt,  0. 
brings  ejectment  against  B.  and  the  assignees  under  A.'s 
bankruptcy.  Held,  that  B.'s  acknowledgment  of  C.  as 
his  landlord  does  not  estop  him  from  showing  that  A. 
was  bankrupt  at  the  date  of  the  assignment  to  C,  and 
that  consequently  the  assignment  was  invalid  {s). 


(m)  Dolby  v.  lies,  1 1  A.  «fe  E.  335. 

(n)  Syllivan  v.  Stradling,  2 
WUs.  208,  and  other  illustrations, 
ante,  pp.  242  et  eeq, 

(o)  Delaney  v.  Fax,  2  C.  B. 
N.  S.  768. 

(p)  Ogle  y.  Atkwisan,  5  Taunt. 
759,  as  explained  by  Williams,  J., 
in  Delaney  v.  Fox,  2  0.  B.  N.  S. 
at  p.  777. 


(q)  Watson  V.  Lane,  11  Ex.  769. 

(r)  Gregory  v.  Doidge,  3  Bing. 
474;  Brook  v.  Biggs,  2  Bing. 
N.  C.  572. 

(s)  Doe  d.  Plevin  v.  Broum,  7 
A.  <fe  E.  447.  The  proper  course, 
however,  for  the  tenant  to  take, 
if  he  wishes  to  contest  the  title  of 
a  party  who  has  not  actually  let 
him  into  possession,  is  first  to  give 
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M.,  being  seised  in  fee  of  certain  premises,  lets  a  part 
of  them  in  1826  to  B.  as  yearly  tenant.     In  1829  M. 
mortgages   the   premises   to  plaintiffs   lessor.      Subse- 
quently B.,  on  demand  from  plaintiffs  lessor,  pays  the 
rent  to  him  from  time  to  time.    In  1833,  plaintiffs  lessor 
demises  the  part  not  already  let  to  B.,  to  C.  as  yearly 
tenant,  who  pays  rent  to  him  till  1834,  and  afterwards 
underlets  to  W.     In  1835,  both  B.  and  W.  refuse  to  pay 
rent  to  plaintiffs  lessor,  and  he  serves  on  them  notices  to 
quit,  and  then  brings  an  action  of  ejectment.     At  the 
trial,  defendants   offer  to  prove  that  M.  had,  in  1821, 
mortgaged  the  premises  to  N.  in  fee,  himself  remaining 
in  possession,  and  that  in   1835,  N.  had  assigned  his 
interest  to  S.  in  fee,  and  that  subsequently  S.  had  given 
notice  to  defendants  to  pay  him  the  rent,  and  that  they 
had  paid  him  accordingly.     This  evidence  was  rejected 
on  the  trial,  but  a  rule  for  a  new  trial  was  obtained,  on 
the  ground  of  its  rejection  (t).     Per  Lord  Denman,  C.J., 
(at  p,  313),  "  The  defendants  stand  in  different  situa- 
tions.    AV.  is  precluded    from   denying  that  plaintiff's 
lessor  ever  had  a  title,  and  must  show  that  such  title 
as  he  had  is  determined.     B.  is  precluded  from  denying 
that  M,  had  a  title,  but  he  is  at  liberty  to  deny  that 
plaintiff's  lessor  ever  had  any  derivative  title  from  M., 
unless  the  payment  of  rent  concludes  him.     We  do  not 
think  that  he  is  so  concluded,  because  he,  being  tenant 
to  M.,  and  having  notice  of  a  subsequent  mortgage  by 
M.  to  plaintiff's  lessor,  had  no  right  to  question  it,  nor, 

up  possession  of  the  premises,  and     P.  <fe  D.  at  p.  377. 

then    to    hnnff    ejectment.     Per  (t)  Doe    d.     HigginhotJuim    v. 

Patteson,  J.,  in  HaU  v.  Butler,  2      Barton,  11  A.  k  E.  307. 
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until  he  received  notice  from  S.  of  the  prior  mortgage, 
had  he  any  reason  to  doubt  that  the  legal  estate  had 
passed  to  plaintiffs  lessor.  He  may  truly  be  said  to 
have  paid  the  rent  under  a  mistake,  and  then  he  may 
show,  not  that  M.  had  not  a  title  by  whicli  he,  B.  would 
be  estopped  as  against  M.  himself,  but  that  M/s  title  was 
not  such  a  one  as  would  enable  him  to  pass  a  legal 
estate  to  plaintiff's  lessor.  As  to  W.,  he  is  bound  to 
admit  that  plaintiffs  lessor  had  a  title  when  he,  W.,  was 
let  into  possession." 

(fi.)  A  tenant  is  not  estopped  from  shomng  tliat  his 
landlords  title  expired  at  a  period  svhsequerd  to  the  date 
when  Ae,  the  tenant^  was  let  into  possession  {u) ;  or  that 
the  landlord  has^  at  such  subsequent  period^  been  treated 
as  a  trespasser  {x);  or  has  sold  his  interest  in  the 
premises  (y) ;  or  has  mortgaged  them  (z). — The  tenant 
must,  however,  in  order  to  be  allowed  to  show  the 
expiration  of  his  landlord's  title,  solemnly  renounce  such 
title  at  the  date  of  its  expiration,  and  commence  a  fresh 
holding  under  some  other  person  (a). 


(v)  England  v.  Slade,  4  T.  R. 
682;  Neave  v.  i/iw,  1  Bing. 
360  ;  Pope  v.  Biggs,  9  B.  &  C.  at 
p.  251  ;  Doe  d.  Marriott  r.  Ed- 
wards,  5  B.  &  Ad.  1065 ;  Mount- 
noy  ▼.  Cdlier,  1  E.  &  B.  630 ; 
Ddaneyv.  Fox,  2  C.  B.  N.  S. 
768  ;  Downs  v.  Cooper,  2  Q.  B. 
256 ;  Doe  d.  Strode  v.  Seaton,  2 
C.  M.  &  R.  728 ;  Doe  d.  Higgin- 
hotham  V.  Barton,  11  A.  &  E. 
.^07  ;  Langford  v.  Selmes,  3  K.  ds  J. 
220 ;  and  see  notes  to  Walton  t. 


Waterhouse,  1  Wms.  Saund.  (ed. 
1871),  p.  418.  In  the  case  of  an 
action  of  ejectment,  the  tenancy 
must  have  expired  previously  to 
the  commencement  of  the  action ; 
Gibhins  v.  Buckland,  1  H.  &  C.  736. 

{a)  Doe  d.  Higginhotham  v. 
Barton,  11  A.  &  E.  307. 

(y)  Doe  d.  Loiodtn  v.  Waison, 
2  Stark.  230. 

(?)  Waddilove  v.  Bamet,  2  Bing. 
N.  i\  538. 

(a)  Balls  V.  Westwood,  2  Camp. 
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Thus,  where  A.  brought  an  action  against  B.  for  use 
and  occupation  of  copyholds  and  it  was  proved  at  the 
trial  that  B.  entered  on  the  premises  under  A.,  and  paid 
rent  to  him  till  within  the  last  two  years,  and  that  he 
still  continued  in  possession  of  the  same,  it  was  held,  that 
B.  was  precluded  from  setting  up  a  forfeiture  of  the 
estate  into  the  hands  of  the  lord  of  the  manor ;  but  that 
B.  might  show  that  he  solemnly  renounced  A.'s  title  at 
the  time  of  the  forfeiture,  and  commenced  a  fresh  holding 
under  another  person  (i). 

Again,  A.  is  let  into  possession  by  B.,  as  tenant  fur 
one  year  certain,  at  a  rent  payable  quarterly.  B. 
undertakes  to  finish  the  house  by  a  certain  time,  and  to 
give  A.  the  option  of  a  lease  at  the  end  of  the  year.  B. 
himself  has  no  other  title  to  the  premises  than  an 
agreement  with  C,  of  a  date  previous  to  the  commence- 
ment of  A.'s  possession,  by  which  C.  agreed  to  grant  B. 
a  lease  after  he  had  finished  the  houses,  reserving  to 
himself  a  power  of  re-entry,  and  avoiding  the  agreement 
if  the  houses  were  not  completed  within  six  months. 
The  houses  are  not  finished,  and  C,  before  any  rent  is 
due  from  A.  to  B.,  re-enters  and  turns  A.  out  of 
possession,  and  finishes  the  houses  himself  Subse- 
(juently,  A.  takes  the  houses  from  C.  under  a  new  bond 
fide  agreement,  by  which  a  fresh  rent  is  reserved,  and 


11.      Qucerfy    whether    the    ex-  630.     A    tenant    may,  however, 

piration  of  the  landlord's  title  as  set  up  another  title  in  himself  to 

to  part  of  the  premises,  is  a  defence  part  of  the  premises;  Clark  v. 

2)ro  tanto  to  an  action  for  use  and  Adief  L.  R.  2  App.  Cas.  423. 
occupation  of  the  whole,  and  see  (/>)  BafU  v.  Weslwood,  2  Camp. 

Mmmtnoy  v.   Collier,  1   E.  <Ss   B.  11. 
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takes  possession  under  the  same.     B.  then  distrains  on 

A.  for  rent,  and  A.  brings  an  action  of  replevin  against 

B.  Held,  that  the  above  facts  are  evidence  for  A.  upon 
the  issue  of  non  teniiit  (c). 

(y.)  A  tenant  may  dispute  his  landlords  title,  if  he 
has  been  evicted  (d)  hy  title  paramount,  and  hy  a  party 
entitled  to  the  immediate  possession  of  the  premises ;  or  if 
under  threat  of  eviction  hy  a  party  having  a  title  para- 
mount and  entitled  to  the  immediate  possession  of  the 
premises,  he  has  attorned  tenant  {e). 

(8. )  A  tenant  may  dispute  his  landlords  title,  if  he 
can  show  a  better  title  in  himself — For  instance,  he  may 
show  a  prior  title  (/),  or  an  affirmative  title,  in  himself, 
from  which  any  title  his  landlord  had  was  derived  {g). 

Thus,  A.  brings  ejectment  against  B. ;  A.  claims  under 
a  conveyance  from  C.  ;  B.  claims  under  a  subsequent 
conveyance  from  C. ;  B.  is  not  estopped  from  showing 
that  C.  had  no  title  at  the  date  of  his  conveyance 
to  A.  (A). 


(c)  H(ypcrafi  v.  Keys^  9  Bing. 
615.  As  to  what  is  sufficient  to 
create  a  fresh  tenancy  under  the 
mortgagee,  where  the  landlord 
has  mortgaged  the  premises,  see 
Waddilove  v.  BamH,  2  Bing. 
N.  C.  538  j  Doe  d.  Iligginhothxim 
V.  Bart(m,  11  A.  &  E.  307; 
ccmtra  Wilton  v.  Dunn,  17  Q.  B. 
294  ;  Emns  v.  Elliot,  9  A.  A  E. 
342. 

(d)  The  eviction  must,  how- 
ever, it  appears,  be  actual  and 
not  merely  constructive,  see 
Veianei/  v.    Fox,  2   C.   B.   N.^S. 


768.  See,  however,  Bigelow  on 
Estoppel  (2nd  ed.),  p.  364,  citing 
Doe  d.  Higginhotham  v.  Barton, 
11  A.  <kE.  307;  ffawkes  x,  Orton, 
5  A.  &  E,  367,  and  Emery  v. 
Bamett,  4  C.  B.  N.  S.  423. 

(e)  Mayor  of  Poole  v.  Whitt,  15 
M.  &  W.  571. 

(/)  Doe  d.  Colemere  v.  Whitroe, 
1  Dowl.  &  R.  N.  P.  Rep.  1. 

(y)  Ford  v,  Ager,  2  H.  &  C. 
279. 

{h)  Doe  d.  Oliver  v.  Powell,  1 
A.  <k  E.  531. 
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(c.)  A  tenant  is  only  estopped  from  disputing  his 
landlords  title  to  the  extent  of  the  interest  granted. — For 
instance,  he  is  not  estopped  from  doing  so  after  the 
termination  of  his  lease  (2),  even  though  he  liolds  over 
and  after  notice  to  quit  (k),  or  after  he  has  restored 
possession  of  the  premises  to  his  landlord  (/). 

Thus,  A.  being  in  possession  of  a  house  and  premises, 
B.  asked  leave  to  get  vegetables  in  the  garden,  and 
having  obtained  the  keys  for  that  purpose,  he  fraudu- 
lently took  possession  of  the  house,  and  set  up  a  claim  of 
title.  A.  then  brought  ejectment  against  B.  Held,  that 
B.,  having  entered  by  leave  of  the  party  in  possession, 
could  not  defend  an  ejectment,  but  was  bound  to  deliver 
up  the  premises  before  contesting  the  title  (m).  Per 
Coleridge,  J.  (at  p.  192),  "There  is  no  distinction 
between  the  case  of  a  tenant  and  that  of  a  common 
licensee.  The  licensee,  by  asking  permission,  admits 
that  there  is  a  title  in  the  landlord.'' 

Similarly  a  licensee  under  a  patent  cannot  in  any  way 
question  its  validity  during  the  continuance  of  his  license. 
But  he  may  show  that  what  he  has  done  (in  respect 
of  which  patent  royalties  are  claimed  from  him),  does 


(t)  Doe  d.  Oliver  v.  Powell,  1 
A.  &  E.  531  ;  L,  d*  K  W,  Ry,  Co. 
V.  Weit,  L.  R.  2  C.  P.  553  ;  Clark 
y.  Adie,  L.  R.  2  App.  Cas.  423,  at 
p.  435.  Conf.  Co,  Litt.  47  6; 
James' 8  Case,  Moore,  181. 

(it)  Watson  V.  Lane^  11  Exch. 
769. 

(/)  Acculental  Death  Inmranre 
Co,  V.  }fcKfmie,  5  T..  T.  N.  S.  20. 


The  same  rule  holds  good  where 
a  person  has  taken  a  lease  of  his 
own  land,  ibid.  See  also  Enylavd 
V.  Slade,  4  T.  R.  682.  The 
estoppel,  it  appears,  does  not 
continue  after  the  death  of  the 
parties,  Co.  Litt.  47  b ;  Brereton 
V.  Evansy  2  Cro.  Eliz.  700. 

(m)  Doe  d.  Johnaon  v.  Bay  tup, 
3  A.  k  E.  188. 
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not  fall  within  the  limits  of  the  patent,  but  is  something 
extraneous  to  it  (n). 

And  a  mortgagor,  remainmg  in  possession  of  the 
mortgaged  premises,  is  estopped  from  denying  the  title 
of  his  mortgagee  (o).  On  a  similar  principle,  a  devisee 
is  estopped  from  disputing  the  title  of  the  devisor  through 
whom  he  claims.  Thus,  A.  being  tenant  by  the  curtesy 
of  certain  premises,  devises  then!  by  will  to  trustees  for 
his  daughter  R.  for  life,  with  remainder  to  his  grandson 
W.  Upon  the  testator's  death,  R.  enters  into  possession 
of  the  premises,  and  remains  in  undisturbed  possession 
for  over  20  years.  W.  conveys  his  remainder  to 
plaintiff.  R.,  after  being  in  possession  for  over  20 
years,  conveys  the  premises  in  fee  to  defendant,  who,  on 
her  death,  takes  possession.  Plaintiff  brings  ejectment 
against  defendant.  Held,  that  R.,  having  entered  under 
the  will,  defendant  claiming  through  her  is  estopped  as 
against  all  those  in  remainder  (under  the  will),  from 
disputing  the  validity  of  the  will,  and  that  plaintiff  can 
recover  (^  ).  Again,  A.  devises  real  estate  to  B.  for  life 
remainders  over,  and  dies,  and  B.,  claiming  as  tenant  for 
life  under  the  will,  enters  into  possession  of  the  estate, 
and  remains  in  possession  for  a  period  long  enough  to 
acquire  a  title  by  adverse  possession  under  the  Statute 
of  Limitations.     B.  then  by  his  will  devises  the  estate  to 


(n)    Clark  v.   Adie^   L.   R   2  Pope  v.  Bu/ff$,  9  B.  &  C.  at  p, 

App.  Cas.  423.  251  ;  Hitchman  v.  Walton,  4  M. 

(o)  MoMY.  GaUimorty  1  Dougl.  &  W.  409  ;  Doe  d.  Higginhotham 

279  ;  Birch  v.  Wright,  1  T.  R.  v.  Barton,  11  A.  k  E.  307  &  314. 
378  <k  383  ;  Partridge  v.  Bere,  5  {p)  Board  v.  Board,  L.  R  9 

B.  <fe  Aid.  604  ;  per  Bayl«y,  J.,  in  Q.  B.  48. 
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defendants,  and  plaintiiFs,  the  remaindermen  under  A/s 
will,  bring  an  action  for  recovery  of  possession  against 
defendants.  Held  that,  assuming  A.'s  devise  to  be  void, 
and  consequently  there  to  be  an  intestacy  as  to  his  estate, 
B.  is  not  estopped  from  setting  up  his  statutory  title  to 
the  estate,  by  having  wrongly  claimed  to  enter  as  tenant 
for  life,  or  by  his  acknowledgment  that  he  was  in 
possession  only  as  tenant  for  life  (q).  The  principle 
upon  which  estoppels  of  this  kind  depend  is  well 
explained  by  Jessel,  M.  R.,  in  his  judgment  in  the  above 
case,  as  follows (r):  "It  is  said,  the  tenant  for  life 
entered,  claiming  as  tenant  for  life  having  no  title  what- 
ever, and  because  he  claimed  as  tenant  for  life,  and  for 
many  years  thought  he  was  till  he  found  out  his  mistake, 
therefore  he  cannot  deny  there  was  a  remainder,  that  is 
to  say,  because  a  man  wrongly  claimed  and  succeeded  in 
his  wrong  claim,  he  cannot  suggest  that  anybody  else 
may  have  a  wrong  claim.  I  do  not  understand  that  at 
all.  I  do  understand  the  doctrine  of  the  numerous  cases 
cited,  which  may  be  divided  into  two  classes.  The  first 
is,  that  where  a  man  having  no  title  obtains  possession 
of  land  under  a  demise  by  a  man  in  possession,  who 
assumes  to  give  him  title  as  tenant,  he  cannot  deny  his 
landlord's  title ;  as  for  instance,  if  he  takes  for  twenty- 
one  years  and  he  finds  the  landlord  has  only  five  years 
title,  he  cannot  after  the  five  years  set  up  against  the 


(q)    In  re    Stringers    Estate,  here  assumed  for  the  purposes  of 

Shaw  y.  Jones-Ford,  L.  R.  6  Ch.  illustration,  that  the  devise  was 

D.  1.     Jesse],  M.K's  decision  as  void. 

to  the  non-validity  of  A.'s  devise  (r)  L.  R  6  Ch,  D.  at  p.  9. 

was  reversed  on  appeal ;  but  it  is 
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landlord  the  jas  tertn]  though  of  course  the  real  owner 
can  always  recover  against  him.  That  is  a  perfectly 
intelligible  doctrine.  He  took  possession  under  a 
contract  to  pay  the  rent  as  long  as  he  held  possession 
under  the  landlord,  and  to  give  it  up  at  the  end  of  the 
term  to  the  landlord,  and  having  taken  it  in  that  way,  he 
is  not  allowed  to  say  that  the  man  whose  title  he  admits, 
and  under  whose  title  he  took  possession,  has  not  a  title. 
That  is  a  well-established  doctrine.  That  is  estoppel 
by  contract.  Another  class  of  cases,  of  which  several 
instances  were  referred  to,  is  this — A  man  is  in 
possession  of  land  with  a  defective  title,  but  he  has 
possession.  In  fact  under  the  old  law  he  could  not  have 
devised  without,  except  in  the  case  of  certain  reversions. 
He  devises  to  a  man  for  life,  with  remainder  over.  The 
devisee,  having  no  title  except  under  the  will,  enters 
under  the  will.  It  has  been  held  that  he  cannot  deny 
that  the  testator  had  a  right  to  devise  in  the  way  he  has 
devised ;  that  is,  that  the  testator  had  a  sufficient  title  to 
support  the  devise  as  far  as  the  devisee  is  concerned,  not 
to  make  the  devises  valid  which  were  invalid,  because 
the  devises  were  invalid  ^^er  se  if  the  testator  had 
insufficient  title.  Therefore  the  whole  of  the  estoppel  is 
this,  '  You  have  entered  under  the  will  of  a  man  who  had 
possession  :  as  far  as  you  are  concerned,  possession  is  the 
fee  ;  you  cannot  say,  you  having  no  title,  that  he  had 
less  than  the  fee  which  he  purported  to  devise.  You 
are  estopped  from  denying  Jus  title  to  dispose  of  that  fee, 
though  you  may  have  found  out  afterwards  that  he  was 
only  tenant  for  years,  or  tenant  from  year  to  year, 
or  tenant   for    life,   or  anything  else.       You  have  got 
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possession  under  that  will,  and  possession  in  law,  as  far 
as  you  are  concerned,  of  the  fee/  All  that  I  understand. 
Tliat  is  a  little  extension  of  the  principle  of  estoppel  hy 
contract,  but  it  follows  on  the  same  principle.  But  now  we 
come  to  a  suggested  third  extension,  and  that  is  this.  A 
man  enters  under  a  will  which  contains  an  invalid  devise. 

It  is  alleged  that  by  claiming  under  that  will  and 

getting  possession,  he  affirms  the  invalid  devise;  if  he  him- 
self enters  without  title,  it  is  said  that  because  he  has  no 
title  himself,  his  entry  gives  a  new  title  to  the  remainder- 
man.    I  cannot  see  it How  can  it  be  said  that  his 

entry,  though  wrongful  as  tenant  for  life^  estops  him 
from  doing  anything?  Avhy  cannot  he  set  up  the  defect 
against  the  remainderman  ?  can  it  make  any  difference  if 
it  happens  to  be  the  same  defect  ?  why  cannot  he  admit 
the  defect,  and  say,  *  I  find  now  I  have  no  claim  to  the 
property.'  It  does  not  appear  to  me  to  bo  within  the 
doctrine  of  estoppel  at  all." 

A  tenant  may  also  be  estopped  by  certain  acts  of  his, 
such  as  attornment,  and  payment  of  rent,  from  disputing 
the  title  of  the  person  to  whom  he  has  attorned  or  paid 
rent.  The  general  principle  with  regard  to  such  acts  is 
as  fpllows : — 

A  tenant  cannot  dispute  the  title  of  the  person  to  whom 
he  has  attorned  tenant  and  paid,  rent^  in  the  absence  of 
any  fraud,  mistake  (.s),  or  misrepresentation^  in  the  cir- 
cnmstanres  under  which  the  attornment  and  payment  of 
ront  tt^oh  place  (t), 

(s)  Jrw  V.   HW/,  Craig.   S:   V.      it  C.  471. 
18.> ;    Ortirenor  v.    Woodhmmr.    1  {t)  Per  Bay  ley,  J.,  in   Pttnton 

Bing.  3S;  Cornukv.  ^S^ared,^  K      v.   JoneA,  3  Camp.    :J72  ;  Doe   d. 
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The  following  cases  may  be  given  as  illustrations  of  the 
above  principle. 

In  an  action  of  replevin,  it  appeared  that  plaintiff  had 
come  into  occupation  of  the  premises  under  a  person  who 
had  paid  rent  to  defendant  upon  a  distress.  Held,  that 
after  proof  of  this  fact,  plaintiff  was  estopped  from  disput- 
ing defendant's  title  to  the  rent,  notwithstanding  that 
defendant  inadvertently  put  in  evidence  a  document, 
which  showed  that  plaintiffs  predecessor  occupied  under 
a  lease  to  which  defendant  was  in  law  a  stranger  (w). 

A  tenant,  on  his  landlord's  decease,  agreed  to  retake 
the  premises  from  his  landlord's  devisee  for  a  term,  and 
retained  possession,  and  attorned  tenant  and  paid  rent  to 
the  devisee.  In  ejectment  by  the  devisee  against  the 
tenant,  held  that  the  tenant  was  estopped  by  the  attorn- 
ment and  payment  of  rent,  from  disputing  the  devisee's 
title  under  the  will  (x). 

A.  grants  B.  a  lease,  subject  to  a  former  lease  still 
subsisting.  B.  pays  rent  to  A.  under  his  lease.  A. 
brings  ejectment  against  B.  for  breaches  of  covenant. 
Held,  that  B.  cannot  dispute  A.'s  title  by  setting  up  the 
former  lease,  even  though  the  defect  in  A.'s  title  appears 
on  the  face  of  the  instrument  on  which  he  relies  (y). 

Payment  of  rent  is  alone  evidence  of  an  attornment, 
and  raises  the  presumption  of  one.     But  this  presumption 


Jackson  V.  Wilkinson^  3   B.  &  C.  (u)  Cooper  v.  Bland t/,  1  Bing. 

413 ;  Doe  d.  Manton  v.  Plomer^  9  N.  C.  45. 

Bing.    41  ;  Cooper  v.    Blandy,  4  (jr)  Doe  d.  Marlotv  v.  Wi^gins^ 

Moo.  &  Sc.  562 ;  Doe  d.  Marlmv  4  Q.  B.  367. 

V.  Wiggins,  4  Q.  B.  367  ;   WUliams  (y)  Duke  v.  Ashb^,  7  H.  &  N. 

V.  Eeaies,  L.  R.  9  C.  P.  177.  600. 
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may  be  rebutted  by  otlier  circumstances,  e.  //.,  that  the 
tenant  when  he  paid  <;he  rent  was  not  acquainted  with  all 
the  circumstances  of  his  landlord's  title  {£),  or  that  the 
person  to  whom  payment  of  rent  was  made,  had  no  legal 
interest  in  tiie  premises  (a),  or  that  his  title  was  de- 
fective, even  though  payment  was  made  iinder  a  dis- 
tress (Z»).  For,  generally  speaking,  acceptance  of  rent  by 
a  person  who  has  no  title,  does  not  raise  an  estoppel  (r). 
And  where  a  tenant  has  paid  rent  or  acknowledged  a 
tenancy  to  a  party  who  did  not  originally  let  him  into 
possession,  he  is  not  precluded  thereby  from  showing 
that  the  rent  was  paid  under  a  mistake,  or  that  the  pay- 
ment was  induced  by  misrepresentation,  and  that  the 
party  to  whom  it  was  paid  had  in  reality  no  title  to  the 
premises  (d).  And  if  the  party  who  originally  let  the 
tenant  into  possession  dies,  and  the  tenant  afterwards 
pays  rent  or  attorns  tenant  to  another  party  who  claims 
under  the  deceased  (e),  the  tenant  is  not  thereby  precluded 
from  requiring  him  to  prove  his  title  to  the  premises  (/). 
On  the  other  hand  a  party,  by  occupying  premises,  or 


(z)  Fenner  v.  Dttphck,  2  Bing. 
10. 

(a)  Doe  d.  Harvey  v.  Francisy 
2  Moo.  &  Rob.  57. 

{h)  Knight  V.  Cox,  18  C.  B. 
645. 

(e)  Co.  Litt.  352  h. 

(d)  Rogers  v.  Pitc/ieVf  6  Taunt. 
202  ;  Doe  d.  Nepean  v.  Budden, 
5  B.  &  Aid.  626;  Claridge  v. 
McKenziey  4  M.  k  G.  143. 

(e)  But  it  appears  that  it  is 
otherwise  if  the  party  to  whom 


rent  is  paid  does  not  claim  under 
deceased,  e.g.,  where  A.,  tenant 
for  life,  granted  a  void  lease  to 
B.,  who,  on  A.'s  death,  paid  rent 
to  the  remainderman  C,  held, 
that  B.  or  his  assigns  could  not 
dispute  C.'s  title  in  an  action  of 
replevin.  Johnson  v.  Ma^on,  1 
Esp.  89 ;  sec  also  Solomon  v. 
Turner,  1  Stark.  51. 

(/)  Jetv  V.  Wood,  Craig.  &  P. 
185. 

a  2 


200  ESTOPPEL    IN    PAIS. 

paying,  or  receiving  rent  therefor,  after  another  party's 
decease,  may  under  certain  circumstances,  as  in  the  case 
of  an  executor  (fp  sou  fort,  be  precluded  from  denying  his 
own  title  to  the  premises,  aud  be  held  personally  liable  on 
covenants,  &c. 

For  example. — A.  demises  to  B.  certain  lands  for  one 
year  certain,  and  then  from  year  to  year  so  long  as  the 
parties  should  think  proper,  with  power  to  determine 
the  tenancy  on  giving  notice  to  quit.  B.  dies,  and  his 
executors  occupy  the  premises  and  pay  rent,  and  no 
notice  to  quit  is  given  them.  Held,  that  they  are  charge- 
able in  their  personal  character  upon  the  terms  contained 
in  the  original  demise ;  as  their  occupation,  coupled  with 
the  fact  that  the  landlord  abstains  from  giving  them 
notice  to  quit,  raises  an  implied  promise  on  their  part  to 
abide  by  the  terms  of  the  original  contract  (</).  Again, 
plaintiff's  predecessors  in  title  grant  a  lease  to  A.  his 
executors,  administrator^,  and  assigns.  A.  subsequently 
dies  intestate.  His  widow  administers  his  estate,  and 
remahis  possessed  of  the  lease  till  her  death.  After 
her  death  her  son-in-law  (defendant's  father)  without 
administration  takes  possession  of  the  premises,  and 
receives  the  rent,  and  pays  the  ground  rent  till  his  death. 
After  his  death  defendant  receives  the  rent,  and,  after 
paying  gi'ound  rent,  hands  over  the  balance  to  his  mother; 


{(j)  Buchmrth    v.    >Sifnp.^o?if    1  tratiou   had   been    taken  out  to 

C.  M,  it  U.  834.     Mere  payment  the  intestate's  estate,  is  not  suf- 

of  rent,  however,  on  the  part  of  ficient  to  vest  the  lease  in  such 

an  assignee  of  the  leasehold  estsito  assignee,  as  executor  de  son  toi*t, 

of  an    intestate,  who  is  without  by   operation   of  law.     Paull  v. 

notice  that  no  lettei-s  of  ndniinis-  Sivii»Mm^  9  Q.  B.  3G5. 
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and  after  her  death  defendant  continues  to  receive  the 
rent  and  pay  the  ground  rent,  no  further  administration 
being  taken  out.  In  an  action  against  defendant  on  the 
covenants  in  the  lease,  held,  that  the  defendant  has 
estopped  himself  from  denying  that  he  was  assignee  of  the 
lease,  by  continuing  to  receive  the  rents  and  pay  the 
ground  rent  after  his  mother's  death  (h). 

Not  only  may  the  tenant  be  estopped  by  payment  of 
rent,  from  disputing  his  landlord's  title,  but  the  land- 
lord may,  by  receiving  rent  from  the  tenant,  be  es- 
topped from  denying  that  he  let  the  premises  to  the 
tenant  (/).  Or  again,  a  landlord  may  by  requiring 
his  tenant  to  pay  rent  to  another  person,  be  estopped 
from  setting  up  his  relationship  of  landlord  against 
him  (k). 

Surrender  by  operation  of  law. — The  question  of 
estoppel  between  landlord  and  tenant  is  sometimes 
raised  by  the  surrender  of  an  estate.  By  the  Statute  of 
Frauds  (I)  and  the  Real  Property  Amendment  Act  (m), 
surrenders  of  estates,  excepting  copyholds  and  customary 
estates  and  those  interests  which  by  law  may  be  created 
without  writing,  must  be  by  deed,  A  surrender  of  this 
kind,  which  may  be  called  a  statutory  surrender,  would 
therefore,  if  it  operated  as  an  estoppel,  take  effect  as  an 
estoppel  by  deed.  But  besides  this  class  of  surrender, 
there  is  another,  which  arises  from  some  act  or  agree- 
ment of  the  parties  themselves,  and  to  which  effect  is 

(A)   Williams  v.  Heales^  L.  R.  9  in  Doii^ns  v.  Cooper,  2  Q.  B.  256, 

C.  P.  177.  at  p.  2G2. 

(t)  Bro.  Estop,  pi.  100  ;  Svm-  (/)  29  Car.  II.  c.  3,  s.  2. 

ner  v.  Scolfield,  43  L.  T.  763.  (7/1)  8  d-  9  Vict.  c.  106,  s.  3. 

(k)  Per  Lord  Denmau,  C.  J., 
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given  at  common  law,  and  which  is  called  a  surrender  by 
operation  of  law.    This,  if  it  operates  as  an   estoppel, 
takes  effect  as  an  estoppel  in  pais.     The  general  nature 
of  a  surrender  by  operation  of  law  is  well  explained  by 
Parke,   B.,   in  his  judgment  in   Lyon  v.  Beed  (?i),  as 
follows  : — "  We   must  consider   what  is    meant    by    a 
surrender  by  operation  of  law.     This  term  is  applied  to 
cases  where  the  owner  of  a  particular  estate  has  been  a 
party  to  some  act,  the  validity  of  which  he  is  by  law 
afterwards  estopped  from  disputing,  and  which  would  not 
be  valid  if  his  particular  estate  continued  to  exist.     Thus 
if  the  lessee  for  years  accepts  a  new  lease  from  his  lessor, 
he  is  estopped  from  saying  that  his  lessor  had  not  power 
to  make  the  new  lease ;  and  as  the  lessor  could  not  do 
this  until  the  prior  lease  had  been  surrendered,  the  law 
says  that  the  acceptance  of  such  new  lease  is  of  itself  a 
surrender  of  the  former.     So,  if  there  be  tenant  for  life, 
remainder  to  another  in  fee,  and  the  remainderman  comes 
on  the  land  and  makes  a  feoffment  to  the  tenant  for  life, 
who  accepts  livery  thereon,  the  tenant  for  life  is  thereby 
estopped  from  disputing  the  seisin  in  fee  of  the  remain- 
derman, and  so  the  law  says  that  such  acceptance  of 
livery  amounts  to  a  surrender  of  his  life  estate.     Again 
if  tenant  for  years  accepts  from  his  lessor  a  grant  of  a 
rent  issuing  out  of  the  land  and  payable  during  the  term, 
he  is  thereby  estopped  from  disputing  his  lessor's  right  to 
grant  the  rent,  and  as  this  could  not  be  done  during  his 
term,  therefore  he  is  deemed  in  law  to  have  surrendered 
his  term  to  the  lessor In  such  a  case  as  this 

(>0  13  M,  &  W.  285,  at  p.  .30r», 
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there  can  be  no  question  of  intention.     The  surrender  is 
not  the  result  of  intention.     It  takes  place  independently, 

and  even   in   spite  of  intention The  surrender 

would  be  the  act  of  the  law,  and  would  prevail  in  spite 
of  the  intention  of  the  parties  "  (o). 

There  is,  however,  considerable  doubt,  arising  from  the 
conflicting  character  of  the  leading  decisions  on  the  point, 
as  to  what  conduct  of  the  parties  is  sufficient  to  constitute 
a  surrender  by  operation  of  law.  The  doubt  arises  where 
in  cases  of  leases  of  corporeal  hereditaments,  a  new  tenant 
is  substituted  for  the  old  one  before  the  termination  of  the 
existing  lease ;  and  the  real  point  of  difficulty  is  whether 
or  not  an  acceptance  by  the  landlord  of  the  new  tenant, 
with  the  consent  of  the  old  one,  is  sufficient  to  constitute 
a  sun-ender  in  law  of  the  old  lease.  The  leading  case  of 
Thomas  v.  Cook  (p),  followed  by  Wallcer  v.  Richard- 
son ((/),  Turner  v.  Hartley  (r),  Lynch  v.  Lynch  (5),  and 
Ntckells  v.  Atlierstone  (t),  and  the  principle  of  which  was 
applied  to  freeholds  in  Mellow  v.  May  (w),  decided  that 
it  was  sufficient.  On  the  other  hand  Swift  v.  Heath  (ic), 
and  Lyon  v.  Reed  (y),  followed  by  Creacjh  v.  Blood  (2), 
decided  that  it  was  not.  The  question  is  fully  and  ably 
discussed  in  the  note  to  the  Duchess  of  Kingston's  case, 


(0)  See  also  Bro.  Ab.  Surrender,  {q)  2  M.  &  W.  882. 

pi.  48  ;  Bao.  Ab.  Leases,  s.  2 ;  Ro.  (r)  9  M.  &  W.  770. 

Ab.  «fe  Vin.  Ab.  Tit.    Surrender  (s)  6  Ir.  L.  R  131. 

(F   and  G) ;   Comyn's   Dig.  Tit.'  (t)   10   Q.    B.    944  ;    see  also 
Surrender  (T   and  L   2)  ;  Shep-      Damson  v.  GetU,  1  H.  &  N.  744. 

pard's  Touchstone,  p.   301  ;  and  (v)  Moore,  636,  cas.  876. 

Fuhnerston  v.  Steward j  Plowden's  (j^)  Carth.  110. 

Rep.  102.  (y)  13  M.  it  W.  28.\ 

(/))  2  B.  &  Aid,  119,  (2)  3  J.  &  Lat.  133. 
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in  Smithes  Leading  Cases  (a),  and  we  do  not  propose  to 
enter  upon  it  here.  There  are,  however,  certain  rules 
respecting  surrenders-in-law  which  appear  to  be  free 
from  doubt,  and  which  are  as  follows : — 

*(1.)  Where  there  is  an  agreement  between  a  landlord 
and  a  tenant  under  a  lease,  that  the  latter  shall  vacate 
and  the  former  shall  resume  possession  of  the  premises, 
and  possession  is  taken  accordingly,  that  amounts  to  a 
surrender  of  the  lease  by  operation  of  law  (b).  But,  in 
order  to  constitute  such  a  surrender  there  must  be 
mutuality  of  consent  between  landlord  and  tenant  (c),  and 
an  actual  retaking  of  possession  by  the  landlord,  or  an 
act  or  acts  equivalent  thereto  {d).  The  agreement  itself 
however  need  not  be  in  writing,  but  may  be  by  parol, 
notwithstanding  the  Statute  of  Frauds  (e). 

(2.)  Without  any  express  agreement,  a  surrender  in 
law  may  result  from  acts  done  by  the  landlord  and  tenant, 
which  are  inconsistent  with  the  continuance  of  the 
tenancy.  For  instance,  if  the  landlord  grants  the  tenant 
a  new  lease  during  the  continuance  of  the  former  one,  it 
will  be  presumed  that  it  was  intended  that  the  former  one 
should  be  surrendered,  and  consequently  it  will  be  con- 
sidered as  sun-endered  by  operation  of  law  (/).     But  a 

(a)   Smith's   L.    C.    (8th   ed.),  103;   Walker  y,  (^orftf,  6  H.  &  N. 

vol.  ii.,  p.  886  et  seq.  594  ;  Cadle  v.  Moody,  30  L.  J. 

.     (6)  Grimman  v.  Leg(;e,  8  B.  &  Ex.  at  p.  387  ;  P/iefiS  v.  Popple- 

C.  324  ;  Dodd  v.  Acklom,  7  Scott's  well,  12  C.  B.  N.  S.  334  ;  OasUer 

N.  R.  415,     And,  as  to  the  eflfect  v.  Henderson,  L.    R.    2  Q.  B.  D* 

of  taking  possession  of  pai't  of  575 ;    Jfoss  v.    Javies,  37  L.  T. 

the  premises  only,  see  Holme  v.  N.  S.  715  ;  :J8  L.  T.  N.  S.  595. 

7;/v/«wK//,L.  R3Q.V,.l).  495;and  (<>)  6'o/y  v.  WHffht,  ^  A.  k  K 

Jonr.^  V.  Brih/nind,  0!)  [,.  T.  TiOO.  US. 

(i)    Morrijon    v.    Chadw.'J:,    7  {/)  Per  Parke,  B.,  in  Lyon  v, 

C.  B.  266.  Meed,  13  M.  «k  W.  285,  at  p.  305, 

(d)  ifollett  V.  Brayne,  2  Camp,  and  ante^  p,  262. 
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void  lease,  e.  g,,  a  lease  maile  under  a  power  of  leasin;^ 
which  is  invalid,  owing  to  the  power  not  having  been 
properly  exercised,  cannot  operate  as  a  surrender  of  a 
prior  valid  subsisting  lease  {(j).  The  following  cases  may 
be  given  as  illustrations  of  the  above  rule : 

Defendants,  the  tenants  of  certain  premises,  left  the 
key  at  the  counting  house  of  the  landlord,  and  the  latter, 
although  he  at  first  refused  to  accept  it,  afterwards  put 
up  a  board  to  let  the  premises,  and  used  the  key  to  show 
them,  and  painted  out  the  tenants'  names,  and  then  gave 
them  fonnal  notice  that  he  had  resumed  possession.  In 
an  action  by  the  landlord  for  rent  for  three  quarters,  com- 
mencing the  day  before  the  date  of  the  notice,  held,  that 
the  return  of  the  key,  coupled  with  the  landlord's 
subsequent  acts,  amounted  to  a  surrender  by  opera- 
tion of  law,  and  that  the  action  was  not  maintain- 
able (A). 

Plaintiffs  let  a  house  to  defendant  for  seven  years  from 
Ladyday,  1868.  Defendant  entered  and  occupied  till 
Michaelmas,  when  he  left  England  for  America.  He  left 
the  keys  with  an  agent  to  dispose  of  the  house  if  he  could, 
and,  if  not,  to  make  the  best  bargain  he  could  with  plain- 
tiffs for  the  surrender  of  the  term.  The  agent  was  unable 
to  find  a  tenant,  and  gave  the  keys  in  December,  1868,  to 
plaintiffs.  They  employed  a  house  agent  to  let  the  house, 
and  gave  him  the  keys  for  that  purpose.      The  house 


((/)    Wihon  V.  ISewell,  4  Burr.  Q.  B.   702 ;  Doe  d.  Biddulph  v. 

1980;    Davison    d.     Broinley    v.  Poo/e',  11  Q.  B.  713. 

Sfnnhtf,    4    Burr.    2213;    Hoe  ^.  (h)    Phene    v.      PnppfnreU,    \-l 

/^r/vV//  V.   yorh\  r>  IsaRt,  80  ;  A//'  V.  \\.  N.  S.  33 1. 
d.    Eijremont    v.     Courlenai/,    11 
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ageut  put  up  bills  in  the  house,  and  advertised  it  to  let, 
and  charged  plaintiffs  with  the  costs  of  the  bills  and  ad- 
vertisements. The  house  agent,  with  plaintiffs'  authority, 
frequently  showed  applicants  over  the  house  during  1869, 
and  only  returned  the  keys  to  plaintiffs  for  a  short  time 
in  1870,  when  they  wanted  the  use  of  the  two  rooms  for 
their  workmen,  who  occupied  the  same  for  a  short  time 
for  the  purpose  of  plaintiffs'  business.  The  house  was  not 
let  till  Ladyday,  1872,  when  a  new  tenant  was  put  in. 
Plaintiffs  then  brought  an  action  against  defendant  for 
rent  from  Michaelmas,  18G8,  to  Ladyday,  1872.  Held, 
that  there  had  been  no  possession  of  the  house  by  plain- 
tiffs so  inconsistent  with  the  continuance  of  defendant's 
term,  as  to  estop  plaintiffs  from  alleging  the  continuance 
of  it,  u  e.y  that  there  had  been  no  surrender  of  the  term 
by  operation  of  law  {{). 

(3.)  If  it  is  wished  to  substitute  a  new  tenant  for  the 
outgoing  tenant  before  the  expiration  of  the  tatter's  lease, 
in  order  for  a  surrender  in  law  of  the  former  lease  to  take 
place,  there  should  be  a  *'  triangular  "  agreement  to  that 
effect  between  the  owner  of  the  reversion,  the  outgoing 
tenant,  and  the  new  tenant  {k).  And  the  outgoing  tenant 
must  also  give  up  possession  to  the  new  tenant,  in  order 
to  complete  the  suiTcnder  (/).  Thus,  A.  being  tenant 
of  a  close  under   B.,  and  K.  tenant  of  another  close 

(i)  Oastler  v.  Henderson^  L.  R.  235. 

2  Q.  B.  D.  575 ;  see  also  Moss  v.  (/)  Doe  d.  HuddUstone  v.  John- 

James,  37  L.  T.   N.  S.  715  ;  38  sion,  McClel.  k  Y.  141  ;  Jobnstone 

L  T.  N.  S.  595.  V.  Iluddlestone,  4  B.  &  C.  922 : 

(k)  Per  Martin,  B.,  in  Ccidfe  v.  rontray  D(te  d.  Et^rrniont  v.  For- 

M*K»(ly,  30  I^  J.  Ex.  at  p.  387  ;  wwx/,  3  Q.  B.  627. 
see  also  Stone  v.  Whiting,  2  Stark. 
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under  D.,  A.  and  K.  agreed  b)^  parol  to  exchange 
closes,  and  to  pay  each  other's  rent.  Each  took  possession 
of  the  other's  close,  pursuant  to  the  arrangement,  which 
was  assented  to  by  C,  who  was  the  steward  of  both  the 
landlords.  Held,  that  on  these  facts  there  was  evidence 
to  go  to  the  jury  of  a  sun-ender  by  operation  of  law  of 
K.'s  interest  to  his  landlord  (tw). 

A  mere  demise  of  incorporeal  hereditaments  by  the 
landlord  to  a  stranger  with  the  tenant's  consent,  would 
appear  to  be  alone  insufficient  to  constitute  a  surrender 
of  the  tenant's  interest,  unless  the  tenant  were  actually  a 
party  to  it  (n).  In  the  case  of  corporeal  hereditaments, 
the  law  is  as  we  have  stated  (o),  doubtful.  But  it  would 
seem  that  in  any  case  such  a  demise  would  bind  the 
reversioner  who  granted  the  lease  (jm),  or  the  stranger 
who  took  it  (q),  though  it  might  not  bind  the  tenant  who 
was  not  a  party  to  it  (r).  And  a  distinction  might 
possibly  be  drawn  between  a  case  where  a  stranger  is  put 
in  by  the  landlord  with  the  consent  and  authority  of  the 
tenant  (5),  and  a  case  where  the  stranger  is  admitted  pre- 


(m)  Bees  v.  Williams,  2  C.  M. 
&  R.  581. 

(n)  Lyon  v.  Reed,  13  M.  <fc  W. 
285.  The  reason  appears  to  be 
that  incorporeal  hereditaments  by 
the  common  law  lie  in  grant, 
that  is,  can  only  be  conveyed  by 
deed.  Co.  Litt.  9  a ;  Shep. 
Touch.  228.  And,  therefore,  in 
such  a  case,  a  surrender  by  deed 
would  be  advisable. 

{ft)  See  ante,  p.  263 ,  and  the 
cases  there  referred  to. 


ip)  Thomts  V.  Cook,  2  B.  <fe 
Aid.  119. 

{q)  Phipps  V.  Scvlthorpe,  1  B. 
&  Aid.  50. 

(r)  Lyon  v.  Reed,  13  M.  &  W. 
285.  And  it  would  certainly  not 
bind  him  if  he  merely  stood  by 
while  his  landlord  granted  a  fresh 
lease  to  another.  See  Creagh  v. 
Blood,  3  J.  &  Lat.  133. 

{s)  Nickelh  v.  Afhersfoiie,  10 
Q.  B.  944. 
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viously  to  any  agreement  being  made  between  the  land- 
lord and  the  tenant  (t). 

Finally  it  may  be  remarked  that  a  surrender  of  a  lease 
does  not  bar  the  lessor  who  accepted  it  from  bringing  an 
action  against  the  tenant  on  any  cause  of  action  which 
arose  prior  to  the  surrender,  e.g.,  on  a  covenant  to  repair 
which  was  broken  before  the  surrender  (u). 

Analogous  cases  to  those  of  landlord  and  tenant, — In 
analogy  to  the  rule  that  a  tenant  is  estopped  from  dis- 
puting his  landlord's  title,  a  bailee,  agent,  or  licensee  (a:), 
is  estopped,  except  under  certain  circumstances,  from 
denying  the  title,  to  goods,  of  the  bailor,  principal,  or 
licensor,  respectively,  (a),  who  entrusted  him  with  the 
goods,  or  (j8),  whose  title  to  the  goods  he  has  acknow- 
ledged. The  rule  with  regard  to  principal  and  agent  is, 
that  an  agent  must  account  to  his  principal,  and  cannot 
set  up  the  Jus  tertii  against  him,  except  when  the  prin- 
cipal has  been  acting  under  a  hand  fide  misapprehen- 
sion as  to  the  rights  of  some  third  person,  or  has  been 
fraudulently  acting  in  derogation  of  those  rights.  And 
the  same  rule  applies  in  the  case  of  bailor  and  bailee  (y). 


(t)  Thomas  v.  Ojok,  2  B.  ife 
Aid.  119. 

(w)  Viu.  Ab.  Estop,  p.  461, 
citing  Bro.  Estop,  pi.  201. 

(jr)  For  instances  of  the  es- 
toppel arising  between  a  licensor 
(or  assignor)  of  a  patent  and  his 
licensee  (or  assignee),  see  Uaynt 
V.  Malthy,  3  T.  R.  438 ;  Uall  v. 
Omder,  2  C.  B.  N.  S.  22  ;  Lrnvf^  v. 
/'?/wr,  6  K.  k  B.  930  :  Tmjlor  v. 
llart,  1  B.  4:  P.  N.  P..  2G0  ;  Koion 


V.  Brnok*,  7  H.  «k  N.  499  ;  Cnmley 
V.  DixiMy  10  H.  L.  Cas.  293  ; 
Clnrk  V.  Adie^  L.  K.  2  App.  Cas. 
435. 

(^)  Anon,  Ca^ff  cited  in  Ladouck 
V.  Total e,  3  Esp.  at  p.  115; 
Stonard  V.  Dunkin,  2  Camp.  344  ; 
Dixon  V.  Ilamondj  2  B.  <fe  Aid. 
310 ;  Nickolson  v.  Knotdes,  5 
Maddock,  47  ;  Roberts  v.  Ogilhijy 
9  Price,  20)9  :  (iosHnrf  v.  Birnie, 
7  Bing.  339  ;  W/iite  v.  Bavtlett,  9 
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Thus  Blackburn,  J.,  in  Biddle  v.  ]iond{z),  says,  *'The  posi- 
tion of  an  ordinary  bailee,  where  there  has  been  no  special 
contract  or  representation  on  his  part,  is  very  analogous 
to  that  of  a  tenant,  who,  having  accepted  the  posses- 
sion of  land  from  another,  is  estopped  from  denying  his 
landlord's  title,  but  whose  estoppel  ceases  when  he  is 
evicted  by  title  paramount."  The  estoppel  ceases  when 
the  bailment  on  which  it  is  founded  is  determined  by 
what  is  equivalent  to  an  eviction  by  title  paramount, 
because  the  bailee  has  no  better  title  than  the  bailor; 
and  consequently  if  a  person  entitled  as  against  the 
bailor  to  the  property,  claims  it,  the  bailee  has  no 
defence  against  him  (a).  But  it  is  not  enough  that  the 
bailee  has  become  aware  of  the  title  of  a  third  person  {h). 
And  a  bailee  can  only  set  up  the  jits  tertii  against  his 
bailor,  if  he  defends  upon  the  right  and  title,  and  by  the 
authority,  of  that  person  (c).  Thus  he  cannot  set  it  up, 
if  the  person  making  the  claim,  has,  with  full  knowledge 
of  the  circumstances,  abandoned  his  claim  (r/).  For,  to 
allow  a  depositary  of  goods  or  money,  who  has  acknow- 
ledged the  title  of  one  person;  to  set  up  the  title  of 
another,  who  makes  no  claim,  or  who  has  abandoned  his 
claim,  would  enable  the  depositary  to  keep  for  himself 


Bing.    378  ;    HoU  v.    Griffin,    10  (</)    Wilson  v.  Amferton,  1  B.  k 

Bing.   246  ;  Hnwes  v.  Watmn,   2  Ad.  450. 

B.  k  (;.  540  ;  Cheesman  v.  Exa!l,  (b)  Buldie  v.  Boml,  6  B.  <k  S. 

0  Ex.  341  ;  Bvhih  v.  Boiul,  6  B.  225,  at  p.  231  (per  Blackburn,  J.). 

k  S.  225.  (r)   Thorne  v.    Tilbury,  3  H.  k 

(:)  6  B.  k  S.225,  at  p.  231  ;  see  N.  534  (per  Pollock,  C*  B.) 

also  SheUmry  v.  ScofHford,  Yelver-  ((/)  Betteley  v.   Eeed,   4   Q.  B. 

ton,   22;    Wilson  v.  Anderton,    1  511. 
B.  k  Ad.  450. 
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that  to  which  he  does  not  pretend  to  have  any  title  in 
himself  whatever  (e).  Nor  is  it  enougli  that  an  adverse 
claim  is  made  upon  a  bailee,  sufficient  to  entitle  liim  to 
relief  under  an  interpleader  (/).  Nor  is  a  mere  notice  of 
an  adverse  claim,  given  to  the  bailee  by  a  third  person, 
sufficient ;  for  an  agent  to  receive  for  the  use  of  another 
cannot,  by  a  mere  notice  from  a  third  person,  be  con- 
verted into  an  implied  trustee  for  him  (g).  But  if  a 
bailee,  knowing  of  two  adverse  claims  to  goods,  elects  to 
take  the  part  of  one  of  the  claimants  and  to  sell  the  goods 
as  his,  in  that  case  he  is  afterwards  estopped  from  deny- 
ing that  claimant's  title  (k).  And  if  a  bailee,  by  attorning 
to  a  purchaser  of  goods,  in  effect  represents  to  him  that 
the  property  has  passed  to  him,  though  such  was  not  the 
fact,  and  thereby  induces  him  to  alter  his  position  and 
pay  the  price  to  his  vendor,  he  is  estopped  from  denying 
the  property  of  the  person  to  whom  he  has  thus  attorned, 
by  setting  up  a  title  in  a  third  person  inconsistent  with 
the  representation  on  which  he  had  induced  the  purchaser 
to  act  (^).  But  generally  speaking,  where  there  is  fraud 
on  the  part  of  one  of  the  claimants,  a  bailee  will,  in  the 
case  of  an  adverse  claim,  be  entitled  to  relief  under  an 
interpleader  f^).     And,  even  where  there  is  no  fraud, 


(e)  Bettdey  v.  Reed,  4   Q.  B.  v.  Bond,  6  B.  ife  S.  226,  at  p.  231. 

511;  Biddle  v.  Bond,  6  B.  iSr  S.  225.  The  representation  is  analogous 

(/)  TJuyme  v.  Tilbury,  3  H.  &  to  a  warranty  of  title  for  good 

N.  534.  consideration  to  the  purchaser. 

(^)   Niekoh(m   v.    Knowles,    5  See  ibid. 
Maddock,  47.  (j)  Chfesninn  v.  Exall,  6  Ex. 

(A)    Ex    parU    Davies,   in   re  341 ;  Attenborough  v.   London  d" 

Sadler,  L.  R.  19  Ch.  D.  86.  St,  Katharines  Dock  Co,,  L.  R,  3 

(t)  Per  Blackburn,  J.,  in  Biddle  C.  P.  D,  450. 


LANDLORD  AND  TENANT.  271 

although  a  person  in  possession  of  goods  may  be  tecli- 
nically  estopped  from  denying  the  claim  of  the  person 
who  entrusted  him  with  such  possession,  yet  if  a  bond 
fide  claim  is  made  to  them  by  a  third  person,  a  jury 
should  disregard  the  technical  estoppel,  and  direct  an 
issue  under  the  interpleader  Acts,  to  try  the  question  as 
to  the  property  between  the  plaintiff  and  the  claimant  (/:). 

The  following  may  be  given  as  illustrations  of  the 
estoppel  arising  between  bailor  and  bailee,  principal  and 
agent,  licensor  and  licensee,  and  in  analogous  cases. 

Plaintiff  sued  a  bailee  in  assumpsit  for  a  horse,  viz., 
for  breach  of  his  contract  to  re-deliver  it.  Defendant 
pleaded  that  J.  S.,  the  true  owner  of  the  horse,  took  it 
from  him.  After  verdict  for  defendant,  it  was  moved  in 
arrest  of  judgment  that,  notwithstanding  the  verdict, 
judgment  ought  to  be  given  against  defendant  on  his 
own  confession,  by  his  plea  in  bar.  But,  by  Fenner  and 
Yelverton^  contra.  For  the  matter  alleged  by  defendant 
does  in  law  discharge  the  promise,  by  reason  of  the 
former  property  of  the  horse  in  J.  S.,  and  then  it  is  as  an 
eviction  of  the  horse  out  of  defendant's  possession,  which 
discharges  the  promise,  as  well  as  an  eviction  of  the 
lessee  for  years  discharges  all  rents,  bonds,  and  cove- 
nants, in  any  sort  depending  on  the  interest  (l). 

(k)  Per  Brett,  L.  J.,  in  Atten-  the  original  owner.    See  Sfieruian 

horoughY,  LondomL'St  Kaiherine^s  v.  New  Quay  Co.,  4  C.  B.  N.  S. 

Dock  Co.,  L.  R.  3  C.  P.  D.  450,  618;   and  note    at  end  of  case 

at  p.  460  ;  see,  however,  Craw»hay  (at  p.  650),  referring  to  Story  on 

V.   Thornton,  2  Myl.  &  Cr.  1.     A  Bailments  (2nd  ed.),  §  582. 
fortiori,  this  would  be  done  in  a  (/)  Shelhury  v.  Scotsford,  Yel- 

case  where  the  property  in  the  verton,  22. 
goods  had  never  passed  out  of 
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A  wareliousemai),  on  receiving  an  order  from  tl)e 
seller  of  malt  to  hold  it  on  account  of  the  purchaser,  gave 
a  written  acknowledgment  to  the  purchaser  that  he  so 
held  it.  In  an  action  by  the  purchaser  against  the 
warehouseman  of  trover  for  the  malt,  held,  that  defen- 
dant was  precluded  from  adducing  evidence  to  show  that, 
by  the  usage  of  trade,  the  property  in  malt  is  not 
transferred  till  it  is  re-measured,  and  that,  before  the 
malt  in  question  was  re-measured,  the  seller  became 
bankrupt  (m). 

Defendants  sold  348  barrels  of  flour,  out  of  a 
larger  quantity  in  their  possession  as  warehousemen,  to 
C,  who  sold  them  to  plaintiffs  and  handed  to  them  the 
delivery  order.  Upon  plaintifi^s  presenting  the  delivery 
order  to  defendants,  they  said  it  was  all  right,  and 
transferred  the  flour  in  their  books  from  the  name  of  C, 
to  that  of  plaintiffs,  who  thereupon  paid  part  of  the 
price  to  C.  C,  having  become  bankrupt  without  having 
paid  for  the  flour,  and  defendants  refusing  to  continue 
the  deliveries  to  plaintiffs,  held  that  defendants  were 
estopped  from  saying  that  no  property  in  the  flour  had 
passed  to  plaintiffs,  although  no  specific  portion  had 
been  appropriated  to  them  {n).  Per  Pollock,  C.B.,  (at 
p.  174),  "  The  real  question  was,  whether  the  defendants 
had  so  conducted  themselves  that  the  plaintiffs  had  a 
right  to  say,  '  We  call  upon  you  to  deliver  us  the  flour 
which  you  say  you  held  on  our  behalf/     The  question 

(m)  SUmnrd\.  Dvnhn,  2 Camp.  2  ('.  «t  M.  530  ;  Hmves  v.  WaUon^ 

344.  -'  B.   k  i\  540 ;  aud  Blackburn 

(w)    ]V(>0(Uey  v.  Covenfri/,  "2  H.  on  Contract  of  Sale,  p.  161. 
&  C.  164  ;  see  also  Giilett  v.  Hill, 
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*'  whether  the  property  passed,  as  between  vendor  and 
vendee,  never  arose  ;  the  only  question  was,  whether  the 
defendants  had  acknowledged  that  they  held  the  flour  on 
behalf  of  the  plaintiffs,  for,  if  so,  according  to  law  and 
justice,  they  were  bound  to  deliver  it  or  pay  the 
damages  "  (o). 

M.  purchased  of  defendant,  a  corn  dealer,  with  his 
warehouse  next  a  railway  station,  eighty  quarters  of 
barley,  which  were  not  specifically  appropriated  to  him, 
and  for  which  he  did  not  pay.  Subsequently  M.  sold 
sixty  quarters  of  the  barley  to  plaintiff,  who  paid  for 
them,  and  then  M.  sent  a  delivery  order  for  the  barley 
through  the  station-master  to  plaintiff.  Plaintiff  enclosed 
the  order  in  a  letter  to  the  station-master,  requesting 
him  to  confirm  the  transfer  and  to  send  him  samples. 
The  station-master  thereupon  saw  defendant,  and  showed 
him  both  documents,  whereupon  defendant  said,  "  All 
right ;  when  you  get  the  forwarding  note,  I  will  put 
the  barley  on  the  line."  After  this  plaintiff  gave  a 
forwarding  note  to  the  station-master  for  the  barley, 
which  he  presented  to  defendant.  M.  in  the  meantime 
having  become  bankrupt,  and  not  having  paid  defendant 
for  the  barley,  defendant  refused  to  deliver  the  barley. 
Upon  an  action  of  trover  for  the  barley  brought  by 
plaintiff  against  defendant,  held,  that  defendant,  by  his 
statement  to  the  station-master,  had  estopped  himself 
from  denying  that  he  held  the  barley  for  plaintiff  (p). 

(o)  See  note  (n),  p.  272.  Cotton,  L.JJ.,  in  Simm  v.  Anglo- 

(p)  Knights  v.  Wifenf  L.  R.  5  American  Telegraph  Co.,  L.  R.  5 

Q.  B.   660.     See  also  the  com-  Q.  B.  D.  188,  at  pp.  212,  216. 

ments    thereon     by    Brett    and 
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Defendant  was  employed  by  plaintiff  to  sell,  as  an 
auctioneer,  certain  goods  in  plaintiff*s  possession.  Before 
the  sale,  a  notice  was  given  to  defendant  by  the  assignees 
of  an  insolvent,  that  the  goods  were  their  property  as 
such  assignees,  and  that  they  had  been  fraudulently 
removed  by  collusion  between  plaintiff  and  the  insolvent- 
Defendant,  after  that  notice,  sold  the  property,  and 
rendered  an  account  of  the  sale  to  plaintiff;  but,  on  an 
indemnity  being  given  to  him  by  the  assignees,  he  refused 
to  pay  over  to  plaintiff  the  money  arising  from  the  sale ; 
and,  in  an  action  brought  against  him  by  plaintiff,  he  set 
up  the  title  of  the  assignees  in  defence.  The  jury  at  the 
trial  affirmed  the  title  of  the  assignees,  and  found  that 
plaintiff  obtained  possession  of  the  goods  by  a  fraud 
between  him  and  the  insolvent.  Upon  this  judgment 
was  given  for  the  defendant  (q). 

Goods  sold  to  A.  are  afterwards  claimed  by  B.,  and 
delivered  to  him.  In  trover  by  A.  against  the  vendor, 
held  that  the  latter  cannot  set  up  B.'s  title  (r). 

Plaintiff,  being  possessed  of  some  plate,  transferred 
it  by  bill  of  sale  to  M,  and  B.,  for  valuable  consideration, 
but  in  order  to  defeat  the  execution  of  a  judgment 
creditor,  plaintiff  continued  in  possession  of  the  plate, 
and  the  creditor,  having  assigned  his  judgment  to  M. 
and  B.,  they  issued  execution  thereon;  whereupon 
plaintiff,  in  order  to  defeat  the  execution,  deposited  the 
plate  with  defendant.  Plaintiff  then  brought  trover 
for  the  plate  against  defendant.     One  of  the  questions 


(q)    Hardman   v.     WiUcocJc^    9  (r)  Kieran  v.  Sandars,  d  A,  & 

Bing.  382.  E.  515, 
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left  to  the  jury  was,  whether  the  plate  was  pledged  by 
defendant  for  a  debt,  or  was  given  fraudulently,  and  to 
defeat  the  execution.  The  jury  found  that  the  plate  was 
pledged  fraudulently,  and  to  defeat  the  execution.  Judg- 
ment for  defendant  on  this  finding  (5). 

Certain  goods  of  R.  were  seized  by  plaintiff  under  a 
distress  for  rent  of  a  house  alleged  to  have  been  demised 
by  plaintiff  to  R.,  and  were  delivered  by  plaintiff  to 
defendant  to  sell  as  his  auctioneer.  When  the  sale  was 
about  to  begin,  R.  served  a  notice  on  defendant  that  the 
distress  was  void,  and  requiring  him  not  to  sell,  or,  if  he 
sold,  to  retain  the  proceeds  for  him.  Defendant  sold 
the  goods,  but  refused  to  pay  over  the  proceeds  of  sale 
to  plaintiff,  and  defended  an  action  brought  against  him 
by  plaintiff,  relying  on  the  right  and  authority  of  R, 
The  distress  was  actually  void  and  tortious,  as  the 
relation  between  plaintiff  and  R.  was  not  that  of  landlord 
and  tenant ;  but,  although  plaintiff  was  a  wrong  doer, 
there  was  no  fraud  on  his  part,  as  he  thought  he  had  a 
right  to  distrain.  Held,  on  the  above  facts,  that 
defendant  might  set  up  the  jus  tertii  of  R.  as  an  answer 
to  the  action  {t). 

An  auctioneer  took  possession  of  goods  on  behalf  of  a 
bill  of  sale  holder,  and,  when  the  gale  was  stopped  by 
injunction,  remained  in  possession  of  them  on  behalf  of 
the  receiver  under  a  petition  in  bankruptcy,  and 
eventually  sold  them  for  the  trustee  in  bankruptcy.  On 
receiving   a   notice   from   the   bill   of   sale   holder,   the 


(«)  CheeRman  v.    Exall^  6  Ex.  {t)  Buhlh  v.  Bond,  G  B.   &  S. 

341.  225. 

T  2 
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auctioneer  declined  to  pay  over  the  proceeds  to  the 
trustee.  Held,  that  the  money,  which  had  by  consent 
been  paid  into  court,  must  be  paid  out  to  the  trustee,  on 
the  ground  that  the  auctioneer  had,  with  full  knowledge 
of  the  adverse  claim,  deliberately  elected  to  sell  the 
goods  for  the  trustee,  and  was  therefore  estopped  from 
denying  his  title  (u). 

(u)  Ex  parte  Davtes,  in  re  Sadler,  L.  R.  19  Ch.  D.  86. 


CHAPTER    IX. 


NEGOTIABLE     INSTRUMENTS. 


The  law  of  estoppel  bears  a  somewhat  different 
relation  to  negotiable  instruments  from  that  which  it 
bears  to  deeds.  This  distinction  was  pointed  out  in  the 
celebrated  case  of  Swan  v.  North  British  Aitstralasian 
Company  {a)^  and  seems  to  rest  upon  the  ground  that 
deeds  take  effect  by  delivery,  whereas  negotiable  instru- 
ments derive  their  peculiar  attributes  from  the  law 
merchant  (J).  Thus  Byles,  J.,  in  his  judgment  in  the 
above  case  (cj,  says,  "  The  arguments  drawn  from  ne- 
gotiable instruments  appear  laltogether  inappKcable. 
The  object  of  the  law  merchant  as  to  bills  and  notes 
made  or  become  payable  to  bearer,  is  to  secure  their 
circulation  as  money :  therefore,  honest  acquisition  con- 
fers title.  To  this  despotic  but  necessary  principle,  the 
ordinary  rules  of  the  common  law  are  made  to  bend. 
The  misapplication  of  a  genuine  signature  written  across 

(a)  7  C.  B.  N.  S.  400 ;  7  H.  &  so  far   as  they  are   inconsistent 

N.  603  ;  2  H.  &  C.  175  ;  and  see  with  the  express  provisions  of  the 

post,  pp.  357  H  seq.  Act,  shall  continue  to  applj  to 

(6)  By  the  Bills  of  Exchange  bills    of    exchange,    promissory 

Act,  1882  (45  &  46  Vic.  c.  61),  notes,  and  cheques, 
the   rules   of    common    law,    in-  (r)  2  H.  &  C  175. 

eluding  the  law  merchant,  save  in 
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a  slip  of  staiupeJ  paper  (which  transactiou  beiug  a 
forgery  would  in  ordinary  cases  convey  no  title),  may 
give  a  good  title  to  any  sum  fraudulently  inscribed 
within  the  limits  of  the  stamp  (d)^  and  in  America,  where 
there  are  no  stamp  laws,  to  any  sum  whatsoever.  Negli- 
gence, in  the  maker  of  an  instrument  payable  to  beai'er, 
makes  no  difference  in  his  liability  to  an  honest  holder 
for  value :  the  instrument  may  be  lost  by  the  maker 
without  his  negligence,  or  stolen  from  him,  still  he  must 
pay.  The  negligence  of  the  holder,  on  the  other  hand, 
makes  no  difference  in  his  title.  However  gross  the 
holder's  negligence,  if  it  stop  short  of  fraud,  he  has  a 
title.  .  .  .  The  truth  is,  that  in  the  case  of  a  bill  of 
exchange  or  promissory  note,  as  well  as  in  the  case  of 
a  deed,  the  law  respects  the  nature  and  uses  of  the 
instrument,  more  than  its  own  ordinary  rules."  Again, 
Williams,  J.,  in  his  judgment  in  the  same  case  (e),  says, 
"  In  Marston  v.  Allen  (/),  Alderson,  B.,  refused  to  adopt 
the  proposition  that  the  previous  party  to  a  bill  is 
estopped  from  setting  up  the  defence  of  fraud  against 
the  case  of  a  hmid  fide  holder  for  value,  and  thought  it 
better  to  say  that  by  the  law  merchant  every  person 
having  possession  of  a  bill,  has,  notwithstanding  any 
fraud  on  his  part,  either  in  acquiring  or  transferring  it, 
full  authority  to  transfer  it  to  a  bond  fide  holder  for 
value  {g).  It  seems,  therefore,  doubtful  whether  the 
cases  as  to  the  liabihty  of  a  man  who  signs  a  blank  bill 

{d)  See  now,  however,  45  &  46  (</)  See,  in  confirmation  of  this, 

Vic.  c.  61,  8.  24.  in  the  case  of  negotiable  instru- 

{e)  7  C.  B.  N.  S.  400.  ments  payable  to  bearer,  Goodmn 

If)  8  M.  cV  W.  494.  V.    EofHfrtJ<,  L.    R.    1    App.  Cas. 
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or  note  or  cheque,  are  founded  on  the  doctrine  of  estoppel, 
or  on  a  rule  of  the  law  merchant,  that  an  actual  authority 
is  thereby  conferred  on  the  person  in  whose  hands  the 
instrument  is.  It  is  however  plain,  that  none  of  the 
decisions  as  to  the  eflfect  of  signing  instruments  in  blank, 
extend  beyond  the  case  of  negotiable  instruments.  And 
it  seems  to  me,  that  it  would  be  inconvenient  and 
dangerous  to  apply  the  principle  of  them  any  further." 
The  difference  between  the  principles  of  estoppel,  and 
tlie  rules  of  the  law  merchant,  is  also  well  explained  in 
the  judgment  of  Wildie,  B.,  in  the  same  case  (A),  as 
follows :  "  It  has  been  contended  that  the  doctrine  of 
estoppel  is  limited  in  its  application  to  cases  arising  on 
negotiable  instruments.  But  why  should  it  be  so  ?  It 
rests  upon  a  ground  totally  different  from  that  which 
renders  negotiable  instruments  valid.  The  law  of 
negotiability  is  the  law  of  property  passing  by  delivery. 
It  gives  to  actual  transfer  the  effect  of  real  title.  The 
law  merchant  validates,  in  the  interest  of  commerce,  a 
transaction  which  the  common  law  would  declare  void 
for  want  of  title  or  authority :  and  transactions  within  its 
operation  are  as  absolutely  valid  and  effectual,  as  if  made 
with  title  or  authority.  But  how  different  is  the  principle 
of  estoppel !  It  validates  no  transaction  whatever.  It  all 
along  implies  a  transaction  itself  invalid,  and  a  person 
who  is  forbidden  for  equitable  reasons  to  set  up  that 
invalidity.  It  is  therefore  independent  of  negotiability ; 
it  operates  in  a  different  way ;  founded  upon  principles  of 
equity  and  fairness  between  man  and  man,  it  rests  on  a 

476  ;  Rumhidly,  The  Metropolitan    .  p.  368. 

Jimik,  L.  K.  2  Q.  B.  D.  1 94,  ;)fW,  (//)  7  H.  &  N.  603. 
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wider  basis  than  the  principle  which  supports  title  in 
negotiable  instruments ;  and  as  it  has  no  relation  to 
commercial  intercourse  or  the  exigencies  of  trade,  so 
it  is  not  confined  to  instruments  which  have  become 
negotiable  by  the  demands  of  commerce." 

But  many  of  the  cases  on  negotiable  instruments  which 
are  noticed  in  this  chapter,  although,  strictly  speaking, 
they  may  not  be  cases  of  estoppel,  have  been  decided  on 
principles  closely  analogous  thereto.  The  net  result  of 
some  of  them  is  contained  in  the  Bills  of  Exchange  Act, 
1882(e),  but  occasional  reference  will  be  made  to  them 
for  the  purpose  of  illustrating  or  explaining  the  statutory 
"  preclusion  "  which  the  Act  has  created  in  their  place. 

By  sec.  22  of  the  above  Act  it  is  enacted  as  follows  : 

(1.)  Capacity  to  incur  liability  (k)  as  a  party  to  a  bill 
is  co-extensive  with  capacity  to  contract.  Provided  that 
nothing  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill, 
unless  it  is  competent  to  it  so  to  do  under  the  law  for 
the  time  being  in  force  relating  to  corporations. 

(2.)  Where  a  bill  is  drawn  or  indorsed  by  an  infant  (/), 
minor,  or  corporation  (w),  having  no  capacity  or  power 
to  incur  liability  on  a  bill,  the  drawing  or  indorsement 


(i)  45  &  46  Vic.  0.  61.  Most 
of  the  decisions  before  the  Act 
are  collected  in  Chalmers's  book 
on  Bills  of  Exchange,  Notes  and 
Cheques. 

(k)  As  to  capacity  to  benefit  by 
a  bill  or  note,  see  Kitchen  v. 
Bartsdi,  7  Enst,  53,  where  it  WcOS 
held  a  good  plea  to  an  action  on 


a  note,  that  plaintiff,  to  whom 
note  was  made,  was  at  the  time 
an  uncertificated  bankrupt. 

(/)  Accord.  Grey  v.  Cwper^  3 
Dougl.  66;  Lehd  v.  Tucker,  8 
B.  k  S.  at  p.  833. 

(w)  As  to  corporations,  accord. 
Smith  V.  Johmmi,  3  H.  6:  N.  222. 
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entitles  the  holder  to  receive  payment  of  the  bill,  and  to 
enforce  it  against  any  other  party  thereto. 

A  corporation  incurs  no  liability  by  drawing,  indorsing 
or  accepting  a  bill,  unless  expressly  or  impliedly  em- 
powered by  its  Act  of  incorporation  so  to  do  (n).  Thus, 
a  joint-stock  company  is  incorporated  for  the  purpose  of 
forming  a  soctStS  aiionyme  abroad  for  the  construction  of 
railways.  The  du-ectors  are  empowered  by  the  memo- 
randum and  articles  of  association  to  do  whatever  they 
may  from  time  to  time  think  incidental  or  conducive  to 
the  main  object  of  the  company.  These  terms  cover  the 
issue  of  bills,  and  such  a  company  is  liable  on  its  accept- 
ance (o).  A  railway  company  incorporated  under  a:i 
ordinary  Railway  Act,  accepts  bills  which  are  negotiated. 
The  company  is  not  liable  on  its  acceptance  {p). 

By  sec.  23,  no  person  is  liable  as  drawer,  indorser,  or 
acceptor  of  a  bill,  who  has  not  signed  it  as  such.  Provided 
that: 

(1.)  Where  a  person  signs  a  bill  in  a  trade  or  assumed 
name,  he  is  liable  thereon,  as  if  he  had  signed  it  in  his 
own  name : 

(2.)  The  signature  of  the  name  of  a  firm  is  equivalent 
to  the  signature  by  the  person  so  signing,  of  the  names 
of  all  persons  liable  as  partners  in  that  firm. 

Thus  A.,  a  retiring  partner,  omits  to  inform  the  custo- 
mers of  the  firm,  in  the  usual  mode,  that  the  continuing 
partners  are  no  longer  authorised  to  act  as  his  agents. 

(n)  Re  Peruvian  Ry.  Co.^  L.  K  206,  and/w^,  pp.  378  et  seq. 

2   Ch.   App.   617.      As    to  the  (o)  Ibid. 

capacity  of  married  women  and  (p)  Batsman  v.  Aful-  Wnhs  Ry, 

infants  to  contract,  see  antej  p.  Co.,  L.  U.  I  C.  P.  499. 
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The  firm  accepts  bills,  subsequently  to  A.'s  retirement. 
A.  is  liable  on  them(j).  E.  orders  goods  from  A.,  and 
they  are  invoiced  to  E.  and  son.  A  bill  is  drawn  for  the 
price  on  E.  and  son.  This  bill  is  accepted  in  the  son's 
handwriting,  in  the  name  of  E.  and  son.  The  son  is  not 
a  partner,  but  his  conduct  leads  A.  to  believe  that  E.  and 
the  son  are  in  partnership  together,  and  A.  acts  on  the 
belief.     The  son  is  liable  on  the  bill  (r). 

liy  sec.  24,  subject  to  the  provisions  of  this  Act,  where 
a  signature  on  a  bill  is  forged  or  placed  thereon  without 
the  authority  of  the  person  whose  signature  it  purports 
to  be,  the  forged  or  unauthorised  signature  is  wholly  in- 
operative, and  no  right  to  retain  the  bill  or  to  give  a 
discharge  therefor  or  to  enforce  payment  thereof  against 
any  party  thereto  can  be  acquired  through  or  under  that 
signature,  unless  the  party  against  whom  it  is  sought  to 
retain  or  enforce  payment  of  the  bill  is  precluded  from 
setting  up  the  forgery  or  want  of  authority  (s).  Provided 
that  nothing  in  this  section  shall  aifect  the  ratification  of 
an  unauthorised  signature  not  amounting  to  a  forgery  (t). 


(</)  See  per  Parke,  B.,  in  Free- 
man V.  Cooke,  2  Ex.  654 ;  and 
tScarf  V.  Jardine,  L.  R.  7  App. 
Cas.  at  pp.  349,  357,  post,  p.  378. 

(r)  Gumey  v.  Evans,  3  H.  & 
N.  122.  And  see,  as  to  the 
principles  npon  which  a  man  may 
be  held  liable  as  a  partner  by 
estoppel,  MoUwOy  March  6c  Co,  v. 
Cmrt  of  Wards,  L.  R.  4  P.  C.  at 
p.  435,  and  illustrations  in  Chap- 
ter X.,  post,  pp.  326—328. 

(x)  Meady.  Yovnff.  4  T.  R.  28 ; 


Bank  of  Bengal  v.  Fagan,  7 
Moore's  P.  C.  at  p.  72 ;  Robarts 
V.  Tucker,  16  Q.  B.  560;  Uarrop 
V.  Fisfier,  30  L.  J.  C.  P.  283  ; 
IleUhutt  V.  NeviUy  L.  R.  5  C.  P. 
478 ;  Arnold  v.  CJveque  Bank, 
L.  R.  1  C.  P.  D.  578 ;  Cluirles  v. 
Blackwell,  L.  R.  2  C.  P.  D.  at  p. 
157. 

(i)  By  sec.  73,  except  as  other- 
wise provided  in  this  Part,  the 
])roviHious  of  this  Act  applicable 
to  a  bill  of  exchange  jmyable  on 
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The  result  of  the  above  section  therefore,  is,  that  forged 
or  unauthorised  signatures  to  bills  are  wholly  inoperative, 
except  (a.)  in  certain  cases  specially  provided  for  by  the 
Act ;  ()8.)  in  cases  not  provided  for  by  the  Act,  where 
the  party  against  whom  it  is  sought  to  retain  or  enforce 
payment  of  the  bill,  is  estopped  from  setting  up  the 
forgery  or  want  of  authority;  (y.)  in  cases  where  there 
has  been  a  ratification  of  a  signature,  which  does  not 
amount  to  a  forgery. 

(a.)  Cases  of  foryed  or  unauthorised  sirj natures 
specially  provided  for  by  the  Act. — (1.)  By  sec.  20,  when 
a  bill  is  wanting  in  any  material  particular,  the  person  in 
possession  of  it  has  a  primd  facie  authority  to  fill  up  the 
omission  in  any  way  he  thinks  fit.  But,  in  order  that 
any  such  instrument  when  completed  may  be  enforceable 
against  any  person  wlio  became  a  party  thereto  prior  to 
its  completion,  it  must  be  filled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  authority  given. 
Reasonable  time  for  this  purpose  is  a  question  of  fact. 
Provided  that  if  any  such  instrument  after  completion  is 
negotiated  to  a  holder  in  due  course,  it  shall  be  valid  and 
effectual  for  all  purposes  in  his  hands,  and  he  may  enforce 
it  as  if  it  had  been  filled  up  within  a  reasonable  time*  and 
strictly  in  accordance  with  the  authority  given. 


demand,  apply  to  a  cheque.     By  missory  notes.     [The  maker  of  a 

sec.  89,  subject  to  the  provisions  note    corresponds  with   the    ac- 

in  this  Part,  and  except  as  by  ceptor  of  a  bill,   and  the  first 

this  section  provided,  the   pro-  indoi'ser  of   a  note  corresponds 

visions  of  this  Act   relating  to  with  the  drawer  of  an  accepted 

bills  of  exchange,  apply,  with  the  bill  payable  to  drawer's  order.] 
necessary   modifications,  to  pro- 
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(2.)  By  sec.  54  (u\  the  acceptor  of  a  bill,  by  accepting 
it,  is  precluded  from  denying  to  a  holder  in  due  course  (i.) 
the  existence  (x)  of  the  drawer,  the  genuineness  of  his 
signature  (t/\  and  his  capacity  (z),  and  authority  (a)  to 
draw  the  bill ;  (ii.)  in  the  case  of  a  bill  payable  to 
drawer's  order,  the  then  capacity  of  the  drawer  to  in- 
dorse (i),  but  not  the  genuineness  or  validity  of  his 
indorsement ;  (iii.)  in  the  case  of  a  bill  payable  to  the 
order  of  a  third  person,  the  existence  of  the  payee  and 
his  then  capacity  to  indorse  (c),  but  not  the  genuineness 
or  validity  of  his  indorsement  (d). 

The  following  case  may  be  given  as  an  illustration : 
B.,  a  member  of  the  firm  of  W.  and  B.,  solicitors,  drew 
and  indorsed  for  value  to  plaintiff,  in  the  partnership 
name,  a  bill  of  exchange  payable  to  the  order  of  W.  and 
B.,   which    defendant    accepted    without  consideration. 


(u)  Subject  to  any  renunciatiou 
of  rights.    See  sec.  62. 

(x)  Accord.  Cooper  v.  Meyer, 
10  B.  &  C.  468;  Aslipitel  v. 
Bryan,  5  B.  &  S.  723. 

(y)  Accord.  Jenys  v.  Fatder, 
2  Str.  946;  Smith  v.  Chester, 
1  T.  R.  654 ;  Sanderson  v. 
Collman,  4  M.  &  G.  209 ;  Betnian 
V.  Ducky  11  M.  &  W.  251  ;  contra, 
Wilkinson  v.  Lutundge,  1  Str.  648. 

(z)  Accord.  Smith  v.  Marsack, 
6  C.  B.  486 ;  Hallifax  v.  Lyle,  3 
Ex.  446. 

(a)  Accord.  Braithwaite  v.  Gar- 
diner, 8  Q.  B.  473;  Smith  v. 
Marsack,  ibid.  ;  Hallifax  v.  Lyle, 
ibid, 

(6)  Accord.  Pitt  v.  Chappelow, 


8  M.  &  W.  616;  Smith  v. 
Marsack,  6  C.  B.  486 ;  HaUifax 
V.  LyU,  3  Ex.  446. 

(c)  Accord.  Drayton  v.  Dale,  2 

B.  &  C.  293. 

{d)  Accord.  Smith  v.  Chester,  1 
T.  R.  654  ;  Mead  v.  Young,  4 
T.  R.  28 ;  Eobinson  v.  Yarrow,  7 
Taunt.  455 ;  Beeman  v.  Duck,  1 1 
M.  &  W.  251.  The  acceptor, 
supra  protest,  is  bound  by  the 
estoppels  which  bind  an  ordinary 
acceptor ;  and  also  by  the  estoppels 
which  would  bind  the  party  for 
whose  honour  he  accepted;  see 
Chalmers  on  Bills  of  Exchange, 
p.  176,citingPAt/^ijM  V.  Im  Thum, 
18   C.  B.  N.  S.  694;    L.  R.  1 

C.  P.  at  p.  471. 
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The  indorsement  was  in  respect  of  an  entirely  private 
matter  of  business  between  B.  and  plaintiff,  unconcerned 
with  partnership  purposes.  B.  had  no  authority  from  W. 
either  to  draw  or  to  indorse  the  bill.  In  an  action  by 
the  indorsee  against  defendant,  defendant  by  a  plea 
traversed  the  indorsement.  Held,  that  defendant  was 
not  estopped  by  his  acceptance  from  giving  evidence  in 
support  of  the  plea  (e).  Per  Blackburn,  J.,  delivering 
the  judgment  of  the  court :  '*  If  the  defendant  had 
accepted  the  bill  with  the  intent  that  B.  should  indorse 
the  bill,  and  so  raise  money  on  it,  it  might  have  been  a 
serious  question  whether  she  would  not  have  been  estopped 
from  denying  the  indorsement  (/) :  but  no  such  fact  is 
found.  And,  in  the  absence  of  such  a  fact,  the  acceptor 
(generally),  though  he  admits  the  authority  of  the  person 
drawing  the  bill  to  draw  it,  does  not  admit  the  authority 
of  the  same  person  to  indorse  it." 

(3.)  By  sec.  55,  sub-sec.  2  ((/),  the  indorser  of  a 
bill,  by  indorsing  it,  (i.)  is  precluded  from  denying  to  a 
holder  in  due  course  the  genuineness  and  regularity 
in  all  respects  of  the  drawer's  signature  (A),  and  all 
previous  indorsements  (a),  (ii.)  is  precluded  from  deny- 
ing to  his  immediate  or  a  subsequent  indorsee,  that 
the  bill  was  at  the  time  of  his  indorsement  a  valid  and 


(e)  Garland  v.  Jaeomb,  L.   R.  Salk.  127. 

8  Ex.  216.  (»)  Accord.  CritMowy,  Parry, 

(/)  Beeman  v.  Duck,  11  M.  &  2  Camp.   182;  Ex  parU  Clarke, 

W.  261.  3  Bro.  C.  C.   238 ;  Tkicknesse  v. 

{(f)  Subject   to  any  renuncia-  BromUow,  2  Cr.  <k  J.  425 ;  Armani 

tion  of  rights.    See  sec.  62.  v.  Castrique,  13  M.  &  W.  443; 

(A)  Accord,  Lambert  v.  Pack,  1  McGregiyty,  Rhodes,  6  E.  &  B.  266. 
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subsisting  bill,  and  that  he  had  then  a  good  title 
thereto  (i). 

(4.)  When  a  bill  payable  to  order  on  demand  is  drawn 
on  a  banker,  and  the  banker  on  whom  it  is  drawn  pays 
the  bill  in  good  faith  and  in  the  ordinary  course  of  busi- 
ness, it  is  not  incumbent  on  the  banker  to  show  that  the 
indorsement  of  the  payee  or  any  subsequent  indorsement 
was  made  by  or  under  the  authority  of  the  person  whose 
indorsement  it  purports  to  be,  and  the  banker  is' deemed 
to  have  paid  the  bill  in  due  course,  although  such  indorse- 
ment has  been  forged,  or  made  without  authority  (I). 

The  protection  afforded  to  bankers  by  the  above  sec- 
tion (and  the  one  referred  to  in  the  note),  only  applies 
to  bills  payable  to  order  on  demand,  drawn  on  bankers, 
?>.,  to  cheques  (see  sec.  73).  Thus  it  does  not  provide 
for  a  case  like  the  following  one.  An  insurance  com- 
pany were  in  the  practice  of  paying  losses  due  to  country 
customers,  by  accepting  drafts  on  the  company  in 
London,  drawn  by  their  country  agent  to  the  order  of  the 
customer.  The  drafts  were  not  drawn  till  the  company 
in  London  gave  the  agent  leave  to  draw ;  nor  accepted, 
till  they  bore  the  indorsement  of  the  payees,  and  were 
found,  on  examination,  to  correspond  with  the  leave  to 


{k)  Accord.  Burchfield  v.  Moore, 
23  L.  J.  Q.  B.  261.  By  sec.  56, 
where  a  person  signs  a  bill  other- 
wise than  as  drawer  or  acceptor, 
he  thereby  incurs  the  liabilities 
of  an  indorser,  to  a  holder  in 
due  course. 

{I)  Sec.  60.  A  similar  protec- 
tion to  bankers   is  afforded  by 


16  &  17  Vic.  c.  59,  s.  19,  a 
section  which  still  remains  in 
force ;  and,  for  decisions  there- 
under, see  Ogden  v.  Benas,  L.  R. 
9  C.  P.  513  ;  C^iarles  v.  Blackweii, 
L.  R.  2  C.  P.  D.  151.  Further, 
for  the  statutory  protection  af- 
forded to  bankers  paying  crossed 
cheques,  see  39  &  40  Vic,  c.  81. 
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draw.  When  accepted,  they  were  made  payable  at  the 
bank  of  R.,  the  London  banker  of  the  company.  R.  was 
not  informed  of  this  practice.  A  loss  of  £5,000  became 
due  to  L  at  Manchester.  The  agent  of  the  company  at 
Manchester,  in  pursuance  of  their  leave,  drew  on  tlie 
company  a  draft  for  £5,000  payable  to  the  order  of  I., 
and  delivered  it  to  I/s  solicitor.  This  draft,  purporting 
to  be  indorsed  by  I.  to  the  order  of  J.  and  L.  (London 
bankers),  was  by  J.  and  L.  presented  for  payment  to  the 
company,  and  accepted  by  them,  payable  at  R.'s  bank. 
On  maturity,  it  was  there  paid  to  J.  and  L.  Tliis 
payment  was  debited  to  the  company  in  the  pass-book 
delivered  to  them,  and  they  credited  R.  with  the  payment. 
No  objection  was  made  till,  six  months  afterwards,  it  was 
discovered  that  the  indorsement  purporting  to  be  that  of 
L,  was  a  forgery  by  the  solicitor,  and  the  company  were 
compelled  to  pay  L  In  an  action  brought  by  the 
company  against  R.,  to  recover  the  amount  of  the  bill, 
it  was  held  (by  the  Court  of  Exchequer  Chamber  in 
error),  first,  that  the  acceptance  of  a  bill  of  exchange 
payable  at  a  banker's,  is  tantamount  to  an  order  to  the 
banker,  to  pay  the  bill  to  any  person  who,  according  to 
the  law  merchant,  can  give  a  valid  discharge  for  it,  and 
not  merely  to  the  lawful  holder ;  and  that  the  banker 
may  debit  his  customer  with  such  payment.  Secondly, 
that  a  banker  cannot  debit  his  customer  with  a  payment 
made  to  one  who  claims  through  a  forged  indorsement, 
and  so  cannot  give  a  valid  discharge  for  the  bill,  unless 
there  be  circumstances  amounting  to  a  direction  from  the 
customer  to  the  bankers,  to  pay  the  bill  without  reference 
to  the  genuineness  of  the  indorsement,  or  equivalent  to 
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an  admission  of  its  genuineness,  inducing  the  banker  to 
alter  "his  position,  so  as  to  preclude  the  customer  from 
shewing  it  to  be  forged ;  that  the  facts  in  the  case 
afforded  no  evidence  to  go  to  the  jury  of  such  a  direction, 
or  of  such  an  inducement,  and  that  therefore  plaintiffs 
were  entitled  to  recover  (m). 

But  vehere  S.  K.,  an  agent  of  S.  and  Co.,  plaintiffs, 
having  authority  to  sell  goods  for  them  and  to  receive 
payment  by  cash  or  cheque,  but  not  having  authority 
to  indorse  cheques,  received  from  defendants,  in  pay- 
ment for  goods  supplied,  a  cheque  on  their  bankers 
drawn  payable  to  S.  and  Co.  or  order ;  and  S.  K.  in- 
dorsed it  *' S.  and  Co.,  per  S.  K.,  agent,"  received  the 
money  from  the  bankers,  and  misappropriated  part  of 
it,  and  the  bankers  returned  the  cheque  to  defendants, 
and  the  amount  was  allowed  in  account  by  defendants  ; 
it  was  held,  affirming  the  decision  of  the  Common  Pleas 
Division,  that  such  payment  by  the  bankers  was  within 
tlie  protection  of  the  before  mentioned  Act  (n) ;  and  that 
plaintiffs  could  not  maintain  an  action  against  defendants, 
either  for  the  price  of  the  goods  or  for  the  cheque  (o). 

(fi.)  Cases  not  prcwided  for  hy  the  Act^  where  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of 
the  billj  is  precluded  from  setting  up  the  forgery  or  want 
of  authority. — These  may  be  classified  as  follows : — 

(1.)  Cases  where  the  party  whose  signature  has  been 
forged  or  placed  on  the  bill  without  his  authority,  has 

{m)  Robartsv.  Tucker,  16  Q.  B.  ante,  p.  286,  note  (/). 
560 ;     explained    in     Woods    v.  (o)  Cliarles  v.  Blacktoell,  L.  R. 

Thtedemann,  1  H.  <k  C.  at  p.  495.  2  C.  P.  D.  151. 

(»)  16  &  17  Vic.  c.  59,  8.  19, 
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led  a  hand  fide  holder  for  value  to  believe  that  the 
signature  is  genuine,  and  the  belief  has  been  acted 
upon  {}}).  Thus,  B.'s  acceptance  to  a  bill  is  forged. 
C,  a  honA  fide  holder  for  value,  being  informed  that  the 
signature  is  not  B.'s,  writes  to  B.  to  inquire;  B.  writes 
back,  acknowledging  the  signature.  C.  then  retains 
the  bill,  and  afterwards  sues  B.  on  it.  B.  is  liable  on 
the  acceptance  (g'). 

(2.)  Cases  where  the  party  whose  signature  is  un- 
authorized, has,  by  his  conduct,  consented  to  the  exercise 
by  the  person  who  signs  without  authority,  of  an 
authority  to  sign  his  name,  and  the  bill  is  negotiated  to 
a  hcmA  fide  holder  for  value  without  notice.  Thus,  B., 
a  partner  in  a  trading  firm,  fraudulently  accepts  a  bill  in 
the  firm's  name  for  a  private  debt  of  his  own.  It  is 
negotiated  to  a  honA  fide  holder  for  value  without  notice. 
The  firm  is  estopped  from  setting  up  B.'s  fraud  (r).  Per 
Willes,  J.,  "  The  reason  why,  in  the  case  of  a  partner- 
ship, a  party  is  bound  by  an  acceptance  which  is  not  his 
own,  but  that  of  his  co-partner,  is  a  reason  founded  on 


(p)  The  mere  fact  that  the 
party  paid  a  bill  on  a  former 
occasion  which  bore  the  same 
signature,  is  not  relevant  evidence 
under  this  heading.  Morris  v. 
BetMly  L.  R.  5  C.  P.  47.  As  to 
the  course  of  dealing  necessary'  to 
establish  such  a  belief,  see  Barber 
v.  Gingell,  3  Esp.  60;  and  cf. 
McKenzie  v.  British  Linm  Co., 
L.  R.  6  App.  Gas.  S2,  post,  p.  350. 

{q)  Wilkinson  v.  Stoney^  1  J. 
<fe  S.  509. 


.  (r)  Ilogg  v.  Skeen,  18  C.  B. 
N.  S.  at  p.  432.  A  bond  fide 
holder  for  value  without  notice  is 
denominated  in  the  Act  a  holder 
in  due  course  (see  sec.  29).  The 
rights  of  a  holder  in  due  coarse 
belong  to  all  those  who  derive 
title  to  the  bill  throiigh  him,  and 
are  not  themselves  parties  to  anj 
fraud  or  illegality  affecting  it 
{ibid,).  See  also  sec.  30,  sub- 
sec.  2. 
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the  law  of  estoppel  in  pais.  Having  consented  to  the 
exercise  by  another  of  an  apparent  authority  to  accept 
bills  so  as  to  bind  him  (even  though  such  authority  has 
been  fraudulently  exercised),  as  against  a  person  who  has 
taken  the  bill  hand  fide  and  without  notice  of  the  fraud, 
the  acceptor  is  estopped  from  denying  the  acceptance." 

(3.)  Cases  where  a  party,  who  would  not  otherwise 
be  estopped  from  denying  the  genuineness  of  a  signature 
which  is  forged,  has  negotiated  the  bill  with  knowledge 
of  the  forgery.  Thus,  a  bill  of  exchange,  purporting  to 
be  drawn  by  B.  &  W.  (a  really  existing  firm)  payable  to 
their  order,  and  indorsed  by  them,  is  negotiated  by  the 
acceptor  with  that  indorsement  upon  it.  The  drawing 
and  indorsement  are  forgeries,  but  the  bill  is  accepted, 
and  negotiated  by  the  acceptor,  with  knowledge  of  the 
forgery.  He  is  estopped  from  denying  the  genuineness 
of  the  indorser's  signature,  as  well  as  that  of  the 
drawer  (5). 

(4.)  Cases  where  a  party  is  estopped  from  denying  the 
genuineness  of  a  signature  which  is  forged,  owing  to  his 
own  negUgence.  The  negligence,  however,  in  order  to 
operate  as  an  estoppel  must  be  (a)  in  the  transaction 
itself,  and  not  merely  collateral  to  it ;  (/S)  the  proximate 
cause  of  leading  the  third  party  into  mistake ;  and  (y) 
the  neglect  of  some  duty  which  is  owing  to  such  third 
party  or  to  the  general  public  {t) ;  and,  if  the  instrument 


(«)  BeeTnan  v.  Duck,  11  M.  ife  7  H.  &  N.  603  ;  2  H.  &  C.  175  ; 

W.  251.  Arnold  \.  Cheque  Bank,  L.  R.   1 

(e)  Freeman  v.    Cooke,    2    Ex.  C.    P.     D.     578;    Baxend<tle   v. 

654  ;  SvHin  v.  Nm-th  British  Aus-  Bennett,  L.  R.  3  Q.  B.  D.  525. 
tralasian  Co.,  7  C.  B.  N.  S.  400 : 
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is  inchoate  (w),  it  must  (S)  have  been  issued  with  the 
intention  of  its  being  used.  Thus,  defendant  gave  II. 
his  blank  acceptance  on  a  stamped  paper,  and  authorized 
H.  to  fill  in  his  name  as  drawer.  H.  returned  the 
blank  acceptance  to  defendant  in  the  same  state  in  whicli 
he  received  it.  Defendant  put  it  into  a  drawer  of  his 
writing  table  at  his  chambers,  which  was  unlocked,  and 
it  was  lost  or  stolen.  C.  afterwards  filled  in  his  own 
name,  without  defendant's  authority,  and  an  action  was 
brought  on  it  by  plaintiff  as  indorsee  for  value.  Held, 
that  defendant  was  not  liable  on  the  bill :  per  Brett, 
L.  J.,  on  the  ground  that,  after  the  return  of  the  blank 
acceptance  by  H.,  defendant  had  never  authorized  anyone 
to  fill  in  a  drawer's  name,  and  that  he  had  never  issued 
the  acceptance  with  the  intention  of  its  being  used  (z). 

If  the  above  conditions  are  fulfilled,  the  rule  laid  down 
in  Lickbarrow  v.  Mason  {y\  applies,  namely,  that  when- 
ever one  of  two  innocent  persons  must  sufier  by  the  act 
of  a  third,  he  who  has  enabled  such  person  to  occasion 
the  loss  must  bear  it.  Of  this  rule  the  following  cases 
may  be  given  as  illustrations,  although  the  first  two  have 
recently  been  doubted  as  authorities  {z). 


(m)  By  sec.  20  of  the  Act, 
where  a  simple  signature  on  a 
blank  stamped  paper  is  delivered 
by  the  signer,  in  order  that  it 
may  be  converted  into  a  bill,  it 
operates  as  eLpriTndfacie  authority 
to  fill  it  up  as  a  complete  bill  for 
any  amount  the  stamp  will  cover, 
using  the  signature  for  that  of 
the  drawer,  or  the  acceptor,  or  an 
indorser.     See   also    Garrard  v. 


Letds,  L.  R  10  Q.  B.  D.  30 ;  and 
accord.  RtLssell  v.  LaiigsUiffe,  2 
Dougl.  514 ;  Young  v.  Grote,  4 
Bing.  253 ;  Montague  v.  Perkxm^ 
22  L.  J.  C.  P.  187. 

(x)  Baxendah  v.  Bennett,  L.  11. 
3  Q.  B.  D.  525. 

{y)  2  T.  R.  63. 

(2;)  See  i)o»t,  pp.  292,  293,  notes 
{a)  and  (/>). 

V  2 


29.^ 
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A  customer  of  a  bank  delivered  to  his  wite  certain 
printed  cheques  signed  by  himself,  but  with  blanks  for 
the  sums,  requesting  his  wife  to  fill  up  the  blanks  accord- 
ing to  the  exigency  of  the  business.  She  caused  one  to 
be  filled  up  with  the  words  fifty  pounds  two  shiUings,  the 
fifty  being  commenced  with  a  small  letter,  and  placed  in 
the  middle  of  a  line.  The  figures  50  were  also  placed  at 
a  considerable  distance  from  the  printed  £.  She  delivered 
the  cheque  in  this  state  to  her  husband's  clerk  to  receive 
the  amount :  whereupon  he  inserted  at  the  beginning  of 
the  line  in  which  the  word  fifty  was  written,  the  words 
three  hundred  and,  and  also  the  figure  3  between  the  £ 
and  the  50.  The  bankers  having  paid  the  £350  2^.,  held, 
that  the  loss  must  fall  on  the  customer,  the  drawer  of  the 
cheque,  on  account  of  the  negligent  way  in  which  it  had 
been  filled  up  by  his  wife  (a). 

A.  accepted  a  bill,  and  gave  it  to  B.  (who  put  his 
name  thereto  as  drawer),  for  tlie  purpose  of  his  procuring 
it  to  be  discounted,  and  handing  over  the  proceeds  to  A. 
B.  having  failed  to  discount  the  bill,  returned  it  to  A., 
who  tore  it  in  half,  and  threw  the  two  pieces  into  the 
street.  B.  picked  up  the  pieces  in  A/s  presence,  and 
afterwards  pasted  them  together,  and  put  the  bill  in  cir- 


(a)  YouiKj  V.  (Jrote,  4  Bing. 
253,  as  explained  by  Lord  Cole- 
ridge, C.  J.,  ill  Arnofd  v.  Cheque 
Bank,  L.  R.  1  C.  P.  D.  at  p.  587. 
Younf/  V.  GntfCf  was  cited  and  not 
disapproved  of  in  K>wans  C<f^<e, 
post  J  pp.  357  f'f  fttq.i  approved  of  in 
Foster  V.  (itvfn,  7  H.  &  N.  881, 
and  Arnold  v.  Chefpie  lUnh,  I*.  1^  I 


C.  P.  D.  at  p.  587  ;  and  followed 
in  Halifajc  Union  v.  Wheehpright, 
L.  R.  10  Ex.  183  {2yost,  pp.  293-5); 
but  has  since  been  doubted  bv 
Brett,  L.  J.,  in  Bnrendale  v. 
Bennett,  L.  R.  3  Q.  B.  D.  at  p. 
534 ;  and  see  now  sec.  64  of  tlie 
Act,  pout,  p.  296. 
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culation,  and  it  came  into  the  hands  of  a  hand  fide  holder 
without  notice,  who  sued  A.  on  the  bill.  The  tearing 
of  the  bill  was  done  in  such  a  way  that  the  appearance 
of  the  bill  was  consistent  with  its  having  been  divided 
for  the  purpose  of  safe  transmission  by  post,  as  well  as 
with  the  fact  that  it  was  divided  for  the  purpose  of  des- 
troying it.  But  the  jury  found  that  A.  tore  the  bill  in 
lialf,  with  the  intention  of  cancelling  it.  Held,  that  A. 
was  liable  on  the  bill  (5). 

A  banker  indorsed,  for  the  benefit  of  a  customer,  two 
parts  of  a  bill,  both  being  fully  stamped,  and  with  the 
words  **  eight  days  "  written  sufficiently  far  apart  for  the 
insertion  after  the  indorsement  of  the  letter  "y."  Held, 
that  such  parts  did  not  constitute  two  bills,  and  that  there 
was  no  negligence  so  as  to  disentitle  the  banker  from 
setting  up  the  alteration  as  a  defence  to  an  action  on  the 
bill ;  and  that  he  was  not  estopped  from  taking  advantage 
of  a  fraudulent  sale  by  the  customer,  of  the  two  parts  as 
separate  bills  (c). 

Defendant,  the  salaried  manager  of  a  bank,  was 
appointed  treasurer  to  guardians  of  the  poor.  A 
treasurer's  account  between  him  and  the  guardians 
was  duly  kept,  and  moneys  were  from  time  to  time 
paid  into  the  bank  of  which  he  was  manager,  to  the 

(6)  Ingham  v.  Primrosey  7  C.  B.  give  it  in  the  text  as  an  illustra- 

N.  S.  85.     This  case  was,  how-  tion  of  principle, 
ever,   dissented  from    by   Brett,  (c)  Sociite  Genirale  v.  Metro- 

L.  J.,  in  Baxendale  v.    Bemiett,  politan  Bank,    21    W,    R.     335. 

L.  R.  3  Q.  B.  D.  at  p.  532;  but  And  see  now  as   to   alterations, 

it  has  not  been  expressly  over-  The  Bills  of  Exchange  Act,  1882 

ruled,  and  it  has  for  so  lonpr  been  (45  &  46  Vic,  c.  61,  s.  64),  jyosf, 

regarded  as  an  authority  that  we  p.  296, 
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account  of  the   guardians,   and   orders   signed  by   the 
guardians  were,  in  conformity  with  tlie  orders,  cashed  like 
cheques  payable  to  order.     Defendant  received  no  salary 
or  remuneration  as  treasurer,  and  the  guardians  received 
interest  on  their  balance,  when  it  exceeded  £3,000.     A 
person  in  the  service  of  the  clerk  to  the  guardians,  who 
was  employed  to  fill  up  the  orders  for  signature  by  them, 
drew  a  number  of  orders  in  such  a  way  that  the  amounts 
for  which  they  were  drawn  could  be  increased  by  the 
insertion  of  words  and  figures  in  the  blank  spaces,  and, 
after  signature  of  the  orders  he  increased  the  amounts 
accordingly.     He  also  forged  indorsements  to  orders  so 
increased  in  amount,  and  to  others  not  so  increased,  and 
obtained   payment  of  them  at  the   bank.     On  a  case 
stated  by  an  arbitrator,  in  an   action   brought  by  the 
guardians  against  defendant  for  the  amount  of  the  ordei's 
so  paid,  it  was  found  as  a  fact,  that  the  payment  by  the 
treasurer's  clerks  of  the  excess  was  due  solely  to  the  fact 
that  they  were  misled  by  want  of  proper  caution  on  the 
part  of  plaintiffs  and  their  clerk  in  signing  the  orders — 
fraudulently  prepared  for  their  signature.     Held,  that  the 
negligent  drawing  of  the  orders  disentitled  plaintiffs  to 
complain  of  the  payment  of  the  excess  (d).     Per  Cleasby, 
B.  (at  pp.  191,  192),  delivering   the  judgment  of  the 
court,  and  speaking  of  the  various  reasons  which  had 
been  given  for  the  decision  in  Young  v.  Grote{e).     "But 
these  various  reasons  for  the  conclusion  only  show  how 
incontestable  the  conclusion  itself  is — and  it  is  perhaps 


(</)  Halifax    Union   v.     W/ieel-         (f)  4  Bing.  253. 
wriffhf,  L.  R.  10  Ex.  183. 


NEGOTIABLE    INSTRUMENTS.  295 

ouly  ail  application  of  one  of  those  general  principles, 
which  do  not  belong  to  the  municipal  law  of  any  parti- 
cular country,  but  which  we  cannot  help  giving  effect  to 
in  the  administration  of  justice,  viz. :  that  a  man  cannot 
take  advantage  of  his  own  wrong,  a  man  cannot  complain 
of  the  consequence  of  his  own  default,  against  a  person 
who  was  misled  by  that  default,  without  any  default  of 
his  own/' 

There  must,  however,  be  some  actual  negligence  on  the 
part  of  an  innocent  person  in  order  to  render  him  liable. 
Thus,  the  manager  of  plaintiff's  bank  obtained  defendant's 
signature  to  a  cheque,  purporting  to  be  drawn  upon  the 
bank  by  defendant,  under  the  pretence  that  it  was  a 
receipt,  defendant  being  unable  to  read.  The  manager 
then  paid  defendant  a  private  debt  of  his  own,  with  the 
banker's  money.  The  transaction  was  entered  in  the 
books  of  the  bank  as  a  loan  from  the  bank  to  defendant, 
upon  his  cheque.  Held,  that  plaintiff  could  not  recover 
the  money  from  defendant,  (1)  on  the  ground  that  the 
cheque  had  been  obtained  by  the  fraud  of  his  agent,  (2) 
on  the  ground  that,  defendant  being  unable  to  read,  there 
was  no  culpable  negligence  on  his  part  in  signing  a  docu- 
ment represented  to  be  a  receipt  (/). 

(y.)  Cases  cohere  there  has  been  a  ratification  of  a 
signature  which  does  not  amount  to  a  forgery. 

In  order  for  a  ratification  to  be  possible  there  must  not 
have  been  any  actual  forgery  of  the  signature.  Thus,  A. 
forges  B.'s  signature  to  a  promissory  note   for   £100. 

(/)  Foster  v.  Green,  7  H.  &  N.      would  have  been  sufficient  in  face 
S81.     Quc^re,    whether,    even    if     of  the  n<rent*s  fraud, 
negh'gencc  Ijad  been  proved,  this 
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Before  the  note  matures,  the  holder  finds  out  that  B/s 
signature  is  a  forgery,  and  threatens  to  prosecute  A.  In 
order  to  prevent  this,  B.  gives  the  holder  a  memorandum, 
which  says :  *'  I  hold  myself  responsible  for  the  note  for 
£100  bearing  my  signature."  The  ratification  is  invalid. 
B.  is  not  Hable  on  the  note  {(/). 

By  sec.  54  it  is  further  enacted,  that  the  acceptor  of  a 
bill,  by  accepting  it,  is  precluded  from  denying  to  a 
holder  in  due  course,  the  existence  of  the  drawer,  and 
his  capacity  to  draw  the  bill. 

By  sec.  55  of  the  Act,  sub-sec.  1,  the  drawer  of  a  bill, 
by  drawing  it,  is  precluded  from  denying  to  a  holder  in 
due  course,  the  existence  of  the  payee  and  his  then 
capacity  to  indorse  (k).  He  is  not  however  precluded 
from  denying  the  genuineness  of  the  payee's  indorse- 
ment (/). 

By  sec.  88,  sub-sec.  2,  the  maker  of  a  promissory  note, 
by  making  it,  is  precluded  from  denying  to  a  holder  in 
due  course  the  existence  of  the  payee  and  his  then 
capacity  to  indorse. 

By  sec.  64,  (1)  where  a  bill  or  acceptance  is 
materially  altered  without  the  assent  of  all  parties 
liable  on  the  bill,  the  bill  is  avoided,  except  as  against 
a  party  who  has  himself  made,  authorised,  or  assented 
to  the  alteration,  and  subsequent  indorsers.  Provided 
that,  where  a  bill  has  been  materially  altered,  but  the 


(y)  Brook  v.  Hook,  L.  K  6  Ex.  Im  Thnm,  18  C.  B.  N.  S.  694 ; 

89,  cited  in  Chalmers  on  Bills  of  L.  R.  1  0.  P.  at  p.  471. 
Exchange,  at  p.  G5.  (t)  Duncan  v.  Scott,  1   Camp. 

(Ji)  Accord.   CoUis  v.  Emmeti,  100. 
1     H.     Bl.     313;     Phillips    v. 
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alteration  is  not  apparent,  and  tlie  bill  is  in  the  hands  of 
a  holder  in  due  course,  such  holder  may  avail  himself  of 
the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenour ;  (2)  in 
particular,  the  following  alterations  are  material,  namely, 
any  alteration  of  the  date,  the  sum  payable,  the  time  of 
payment,  the  place  of  payment,  and,  where  a  bill  has 
been  accepted  generally,  the  addition  of  a  place  of  pay- 
ment without  the  acceptor's  assent. 

It  seems  that  an  alteration  of  the  marginal  figures  in  a 
bill  would  not  be  a  material  alteration  within  the  above 
section,  as  the  marginal  figures  are  not  an  essential  part 
of  the  bill  {k).  But,  with  regard  to  material  alterations, 
the  above  section  appears  to  alter  the  law  in  cases  like 
Young  v.  Grote  (l), 

(k)  Garrard  v.  Lewis,  L.  R.  10  {£)  4  Biiig.  253  ;  ante,  p.  292. 

Q.  B.  D.  30. 


CHAPTER    X. 
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The  first  enunciation  in  England  of  the  above  as  a 
distinct  branch  of  estoppel  was  made  in  the  well-known 
case  of  Pickard  v.  Sears  (a),  described  by  an  American 
writer  on  estoppel  (i)  as  a  case  which  bears  much  the 
same  relation  to  this  part  of  the  subject  as  the  Duchess 
of  Kingston's  case  does  to  estoppel  by  record.  The 
origin,  however,  of  this  branch  of  estoppel,  according  to 
the  same  author,  is  to  be  foiind  in  equity,  and  he  cites 
the  authority  of  Lord  Eldon  in  Evans  v.  Bicknell  (c), 
who  says :  "  For  it  is  a  very  old  head  of  equity,  that  if  a 
representation  be  made  to  another  person  going  to  deal 
in  a  matter  of  interest  upon  the  faith  of  that  representa- 
tion, the  former  shall  make  that  representation  good,  if 
he  knows  it  to  be  false"  {d).     The  rules  of  law,  however, 


(a)  6  A.  &  E.  469  ;  see  also 
Heane  v.  Rogers,  9  B.  &  C.  586  ; 
and  Graves  v.  Key,  3  B.  <k  Ad. 
318,  note  (a) ;  where  the  princi- 
ples laid  down  in  Pickard  v.  Sears, 
were  foreshadowed,  biit  not  dis- 
tinctly enunciated. 

{}})  See  Bigelow  on  the  Law  of 
Estoppel  (2nded.),  p.  431. 

(r)  G  Vos.  Jnnr.  173, 182  ;  and 


see  Burrowes  v.  Lock^   10   Ves. 
Junr.  470. 

{d)  The  same  principle  had, 
however,  been  adopted  at  common 
law  in  actions  of  deceit  See 
Pasleyv.  Freeman,  3  T.  R.  51. 
And  see  Simm  v.  Anglo-Ameriam 
Telegraph  Co.,  L.  R  5  Q.  B.  D. 
1  ^><  (per  Brett,  L.  J.,  at  p.  206). 
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applicable   to   this   class  of  estoppel,  have   ouly  taken 
definite  shape  in  modern  times. 

The  principles  upon  which  estoppels  of  this  kind 
depend,  are  well  stated  in  the  cases  of  Pickard  v. 
Sears  (e),  (jrregg  v.  Wells  (/),  and  Freeman  v. 
Cooke  {g\  which  may  be  regarded  as  leading  cases 
upon  this  part  of  the  subject,  and  which,  together 
with  some  later  cases  which  serve  to  explain  or  illus- 
trate them,  will  be  first  dealt  with  in  the  present 
chapter.  These  principles,  and  the  dicta  in  support 
of  them,  which  have,  with  few  exceptions  (A),  been 
approved  of  by  the  most  eminent  authorities,  have 
been  applied  to  a  great  variety  of  cases,  some  of 
which  will  be  given  as  illustrations  in  the  present 
chapter. 

The  general  principle  is  stated  by  Lord  Denman,  C.  J., 
in  Pickard  v.  Sears  (/),  as  follows :  "  Where  one  by  his 
words  or  conduct  wilfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own  previous 
position ;  the  former  is  concluded  from  averring  agaiust 


(c)  6  A.  &  E.  469. 

(/)  10  A.  <kE.  90. 

(^)  2  Ex.  654. 

(h)  In  Jorden  v.  Money ^  5 
H.  L.  Cos.  185.  Lord  Cran- 
worth  (at  p.  214)  says  that  he 
thinks  the  rule  is  stated  a  little 
too  broadly  in  Gregg  v.  Wells^  10 
A.  &  E.  90.  Not  so,  Lord 
St.  Ijeonards,  who  approves  of  the 
rule  as  there  stated  ;  see  his  judg- 
ment at  p.  255.    But  see  also  por 


Stephen,  J.,  in  Alderson  v.  Mad- 
dison,  L.  R.  5  Ex.  D.  293,  at  p. 
303. 

(t)  6  A.  <fe  £.  469.  It  appears 
that  the  doctrine  laid  down  in 
Pickard  v.  Sears  has  no  applica- 
tion to  a  conveyance  of  land.  See 
the  judgments  in  White  v. 
Greenish,  11  C.  B.  N.  S.  209 
(l>er  Erie,  C.  J.,  at  p.  230,  per 
Byles,  J.,  at  p.  234,  and  per 
Kentini?,  J.,  at  ]\  236.) 
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the  latter  a  different  state  of  things  as  existing  at  the 
same   time/'      It    is    pointed    out    by    Parke,    B.,    in 
Freeman  v.  Cooke  {k)^  that  the  word  "  wilfully  *'  should 
be  taken  as  governing  both  the  word  '*  causes  "  and  the 
word  "  induces  *' ;  and  he  further  says  :  "  Whether  that 
rule  has  been  correctly  acted  upon  by  the  jury  in  all  the 
reported  cases  in  which  it  has  been  applied,  is  not  now 
in  question ;  but  the  proposition  contained  in  the  rule 
itself,  as   above    laid   down  in  the  case  of  Pickard  v. 
Sears  (/),  must  be  considered  as  established.     By  the 
term  'wilfully,'  however,  in  that  rule,  we  must  under- 
stand, if  not  that  the  party  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least,  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly ;  and  if,  whatever  a  man's  real  intention  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  representation  to  be  true,  and  believe  that  it  was 
meant  that  he  should  act  upon  it,  and  did  act  upon  it 
as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth ;  and  conduct 
by  negligence  or  omission,  where  there  is  a  duty  cast 
upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose 
the   truth,  may  often   have  the   same  effect.     As,  for 
instance,   a   retiring    partner    omitting    to    inform    his 
customers   of   the   fact,   in  the  usual  mode,  that  the 
continuing  partners  were  no  longer  authorized  to  act  as 
his  agents,  is   bound  by  all  contracts   made   by  them 
with    third    persons,  on   the   faith    of  their    being    so 


{Jc)     2    Ex.    654  ;     see    also     L.  R.  6  App.  Cas.  82. 
McKenzie  v.    BntUk   Unen   Co.,  (l)  6  A.  it  E.  469. 
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authorised  "  (m).  Again,  Lord  Denman,  C.  J.,  says,  in 
Gregg  v.  Wells  (n) :  "  Pickard  v.  Sears  (o)  was  in  my 
mind  at  the  time  of  the  trial,  and  the  principle  of  that 
case  may  be  stated  even  more  broadly  than  it  is  there 
laid  down.  A  party  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith  and 
understanding  of  a  fact  which  he  can  contradict,  cannot 
afterwards  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving/*  In 
the  case  of  Howard  v.  Hudson  {p),  Crompton,  J.,  puts 
the  same  interpretation  on  the  word  "  wilfully,''  where 
he  says  that  the  rule,  as  explained  in  Freeman  v. 
Coolce  ((/),  "  takes  in  all  the  important  commercial  cases, 
in  which  a  representation  is  made,  not  wilfully  in  any 
bad  sense  of  the  word,  not  malo  animo^  or  with  the 
intent  to  defraud  or  deceive,  but  so  far  wilfully  that  the 
party  making  the  representation  on  which  the  other  acts 
means  it  to  be  acted  upon  in  that  way."  And,  in  the 
case  of  Cornish  v.  Abington  (r),  Pollock,  C.  B.,  observes 
that  according  to  the  case  of  Freeman  v.  Cooke  {s),  the 
word  "  wilfully, '*  in  the  rule  as  laid  down  in  Pickard  v. 
Sears  {t\  means  nothing  more  than  "  voluntarily/'  He 
says :  "  Lord  Wensleydale  perceiving  that  the  word 
'  wilfully '  might  be  read  as  opposed  not  merely  to 
*  involuntarily,'  but  to  '  unintentionally,'  showed  that  if 
the  representation  was  made  voluntarily,  though  the 
effect  on  the  mind  of  the  hearer  was  produced  uninten- 

{m)  See  also  the  judgments  in  (/?)  2  E.  &  B.  1. 

Scarf  V.   Jardine,  L.   R.  7  App.  (q)  2  Ex.  654. 

Caa.  345,  at  pp.  349,  357.  (r)  4  H.  &  N.  549. 

(n)  10  A.  &  E.  97.  (s)  2  Ex.  654. 

(o)  6  A.  &  E.  469.  (t)  6  A.  &  E.  469. 
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tionally,  tlie  same  result  would  follow.  If  a  party  uses 
language  which  in  the  ordinary  course  of  business  and 
the  general  sense  in  which  words  are  understood, 
conveys  a  certain  meaning,  he  cannot  afterwards  say  he 
.  is  not  bound  if  another,  so  understanding  it,  has  acted 
upon  it.  If  any  person,  by  a  course  of  conduct  or  by 
actual  expressions,  so  conducts  himself  that  another  may 
reasonably  infer  the  existence  of  an  agreement  or  licence, 
whether  the  party  intends  that  he  should  do  so  or  not,  it 
has  the  effect  that  the  party  using  that  language,  or  who 
has  so  conducted  himself,  cannot  afterwards  gainsay  the 
reasonable  inference  to  be  drawn  from  his  words  or 
conduct "  {u).  Again,  in  the  recent  case  of  Polak  v. 
Everett  (x),  Blackburn,  J.,  observes  that  the  rule  as  laid 
down  in  PicJcard  v.  Sears  (y)  "  was  corrected  in 
Freeman  v.  Cooke  {z\  where  it  was  said  that  if  a  man 
stands  by  and  allows  another  to  act  without  objecting, 
when,  from  the  usage  of  trade  or  otherwise,  there  is  a 
duty  to  speak,  his  silence  would  preclude  him  as  much  as 
if  he  proposed  the  act  himself." 

In  most  cases  in  which  the  doctrine  in  Pickard  v. 
Sears  (a)  has  been  applied,  the  representation  is  such  as 
to  amount  to  the  contract  or  licence  of  the  party  making 
it  (6).  Thus,  in  the  case  of  Clarke  v.  Hart  (c).  Lord 
Chelmsford  says,  "  So  that  I  apprehend,  where  there  is  a 

(u)  See  also  ThoTnas  v.  Brown,         (b)  See  per  Parke,  B.,  in  Free- 

L.  R.  1  Q.  B.  D.  714,  per  Mellor,  man  v.  Coolce,  2  Ex.  654. 
J.,  at  p.  722.  (c)  6  H.   L.   Cas.  633,  at  p. 

{x)  L.  R.  1  Q.  B.  D.  669.  656 ;  and  see  Lord  Craiiwortirs 

(y)  6  A.  &  K  469.  judgment  in  Jonien  v.  Money,  5 

(z)  2  Ex.  654.  H.  L.  Ca«.  185. 

{(t)  6  A.  it  E.  469. 
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vested  right  or  interest  in  any  party,  the  principle  of  law 
as  now  firmly  established,  is,  that  he  cannot  waive  or 
abandon  that  right,  except  by  acts  which  are  equivalent 
to  an  agreement  or  a  licence."  But  such  licence  or 
agreement  may  be  implied  from  acquiescence  of  such  a 
nature  as  to  induce  a  reasonable  belief  that  the  act  done 
is  licensed  or  agreed  to  by  the  party  so  acquiescing  (d). 

The  principles  of  an  estoppel  in  pais  or  equitable 
estoppel,  have  also  been  stated  by  Brett,  L.  J.,  in  the  form 
of  distinct  propositions,  in  the  case  of  Carr  v.  London 
&  North  Western  By.  Go.  («),  as  follows :  "  One  such 
proposition,"  says  the  learned  judge,  "is,  if  a  man  by  his 
words  or  conduct,  wilfully  endeavours  to  cause  another 
to  believe  in  a  certain  state  of  things  which  the  first 
knows  to  be  false ;  and  if  the  second  believes  in  such  a 
state  of  things,  and  acts  upon  his  belief,  he  who  know- 
ingly made  the  false  statement,  is  estopped  from  averring 
afterwards  that  such  a  state  of  things  did  not  in  fact 
exist  (/).  Another  recognised  proposition  seems  to  be 
that,  if  a  man,  either  in  express  terms  or  by  conduct, 
makes  a  representation  to  another  of  the  existence  of  a 
certain  state  of  facts  which  he  intends  to  be  acted  upon 
in  a  certain  way,  and  it  be  acted  upon  in  that  way,  in  the 
belief  of  the  existence  of  such  a  state  of  facts,  to  the 


{(l)  Cainicross  v.  Lorimery  3 
Macq.  827. 

{e)  L.  R.  10  C.  P.  307. 

( / )  Conf.  judgment  of  Baron 
Wilde  in  Swan  v.  North  British 
AvHralanan  Co.y  7  H.  <fe  N.  603, 
who  sajB,  "  The  rule  of  decision 
which  I  deduce  from  an  examina- 


tion of  the  various  authorities  is 
this,  that,  if  a  man  has  wilfully 
made  a  false  assertion  calculated 
to  lead  others  to  act  upon  it,  and 
they  have  done  so  to  their  pre* 
judice,  he  is  forbidden  agniimt 
them  to  deny  that  assertion." 
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damage  of  him  who  so  believes  and  acts ;  the  first  is 
estopped  from  denying  the  existence  of  such  a  state  of 
facts.  And  another  proposition  is,  that,  if  a  man,  what- 
ever his  real  meaning  may  be,  so  conducts  himself  that  a 
reasonable  man  would  take  his  conduct  to  mean  a  certain 
representation  of  facts,  and  that  it  was  a  true  representa- 
tion, and  that  the  latter  was  intended  to  act  upon  it  in  a 
particular  way,  and  he  with  such  belief  does  act  in  that 
way  to  his  damage ;  the  first  is  estopped  from  denying 
that  the  facts  were  as  represented.  There  is  yet  another 
proposition  as  to  estoppel.  If,  in  the  transaction  itself, 
whicli  is  in  dispute,  one  has  led  another  into  the  belief  of 
a  certain  state  of  facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such  culpable  negli- 
gence has  been  the  proximate  cause  of  leading,  and  has 
led  the  other  to  act  by  mistake  upon  sucli  belief,  to  his 
prejudice  ;  the  second  cannot  be  heard  afterwards,  as 
against  the  first,  to  show  that  the  state  of  facts  referred 
to  did  not  exist "  (^). 

The  result  of  the  estoppel  is  that  the  party  benefiting 
by  it  acquires  a  "  right  "  or  '*  title  "  by  estoppel  against 
the  party  by  whom  the  representation  was  made  (h). 
But,  as  in  the  case  of  estoppels  by  record  and  by  deed, 
an  estoppel  arising  from  a  representation  is  binding  only 
on  parties  and  privies,  ?>.,  those  who  are  privy,  in 
estate  or  otherwise,  to  the  person  by  whom  the  represen- 

(g)    The   principles  of  an   es-  (A)  See  per  Cotton,  L.  J.  in 

toppel   in  pais   have    also   been  Simm   v.    Anglo  -  Ainerican  Telf- 

very  concisely  stated  in  Stephen's  graph  Co,,  L.  R.  5  Q.  B.  D.  188, 

Digest  of  the  Law  of  Evidence  at  p.  213. 
(3rd  ed.),  at  p.  109. 
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tation  was  made  (i) ;  but  it  does  not  bind  strangers. 
Thus  where  M.,  being  the  owner  of  goods,  procured  H.  to 
assign  them  by  bill  of  sale  to  R.,  to  secure  an  advance  of 
money,  and  R.  took  the  goods  bondjide^  and  upon  M/s 
assurance  that  the  goods  belonged  to  H. ;  and  the  goods 
were  afterwards  seized,  under  a  Ji,  fa.,  as  the  goods  of 
M. ;  and,  upon  the  trial  of  an  interpleader  issue  between 
R,  and  the  execution  creditor,  the  jury  found  that  there 
had  been  no  actual  transfer  of  the  goods  from  M.  to  H. ; 
it  was  held,  that  R.  had  not  acquired  any  title  by  estoppel 
to  the  goods,  against  the  execution  creditor  (k). 

The  representation  may  be  by  words  or  conduct,  or 
partly  by  one  and  partly  by  the  other.  It  may  also  be 
contained  in  writing,  in  which  case  it  takes  the  form 
of  an  admission,  and  will  be  conclusive  against  the  party 
making  it,  as  against  any  one  who  may  have  been 
induced  by  it  to  alter  his  condition  (/).  Thus  a  certificate 
of  settlement  given  by  one  parish  to  another,  may  be 
conclusive  in  subsequent  proceedings  between  the 
parishes  (m).  Or  if  a  vendor  represents  himself,  on  tlie 
face  of  a  written  agreement,  as  tlie  principal,  and  the  pur- 
chaser acts  upon  it,  the  vendor  cannot  afterwards  dis- 
charge himself  from  liability  by  show^ing  that  he  was  agent 
only  (n).      Again,    in   an    action   on   a  tailor's  bill,    it 

(0    Middleton  v.    Pollock,  Ex  in  Graves  v.  Key,  2  B.  *k  Ad.  313  ; 

parte  Wetherall,  L.    R.  4  Ch.  D.  per  Bayley,  J.,  in  I£eane  v.  Rogers, 

49.  9  B.  «fe  C.  577  ;  Farrar  v.  Uuickin' 

(k)  Richards  v.  Johnston,  4  H.  son,  9  A.  k  E.  641. 

«fe  N.  660,  following  the  rule  laid  (m)  R,  v.  Lvhbenham,  4  T.  R. 

down  in  If  earn  v.  Rogers,  9  B.  &  251. 

C.  557.  («)  Higgins  v.  Senior,  8  M.  «fe 

(/)  Per  Lord  Tenterden,  C.  J.,  W.  834. 
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appeared  that  defendant  had  given  a  bill  of  exchange  for 
the  amount  in  payment,  which  had  been  dishonoured. 
Held,  that  the  giving  of  the  bill  was  conclusive  against 
defendant  of  the  amount  due  at  the  time  when  the  bill 
was  given  (o). 

Instances  of  representations  of  this  kind  are  also  fur- 
nished by  receipts,  invoices,  and  bills  of  lading.  It  was 
formerly  decided  that  a  receipt  was  conclusive  as  to  the 
fact  that  the  sum  therein  specified  had  been  paid,  and  could 
not  be  controverted,  even  where  no  money  really  passed, 
and  the  transaction  was  a  fraud  upon  others,  e.g.^ 
creditors  (^).  But  this  decision  is  not  in  accordance 
with  other  old  authorities,  which  laid  down  that  a  receipt 
was  not  pleadable  in  bar  as  an  estoppel,  being  merely  a 
primd  facie  acknowledgment  that  the  money  had  been 
paid(g);  and  it  has  since  been  overruled  (r).  And  the 
general  rule  now  is,  that  a  receipt  is  not  of  itself  con- 
clusive, but  may  be  explained  by  evidence  (s).  Thus, 
B.,  a  passenger,  who  was  injured  by  a  railway  accident, 


(o)  Knox  V.  Whalley,  1  Esp. 
159. 

(/>)  Alner  v.  George,  1  Camp. 
392. 

(q)  Skaife  v.  Jackson,  3  B.  & 
C.  422;  Straton  v.  RasUiU,  2 
T.  R  371  ;  Graves  v.  Key,  2  B. 
ik  Ad.  at  p.  318  ;  and  1  Wme. 
Saund.  (ed.  1871),  p.  577,  note  (c) 
and  references.  Nor  was  it  con- 
clusive, even  when  indorsed  on  a 
deed,  Lamjwn  v.  Cor^ke,  5  B.  & 
Aid.  606;  except  when  sup- 
ported by  a  statement  in  the  deed 


itself,  Rowntree  v.  Jacob,  2  Taunt. 
141. 

(r)  Bowes  v.  Foster,  2  H.  <k  N. 
788 ;  and  see  per  Hellish,  J.,  in 
Lee  V.  Lancashire  d'  Yorkshire  By. 
Co,,  L.  R.  6  Ch.  App.  527,  at  p. 
534. 

(s)  See,  however,  as  to  plead- 
ing in  bar  an  acknowledgnaent 
of  payment  by  a  receipt  in  writing, 
by  way  of  an  estoppel  in  pais, 
Veale  v.  Warner,  1  Wms.  Saund. 
(ed.  1871),  p.  576. 
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sent  in  a  claim  for  £691  compensation.  The  traffic 
manager  of  the  company  called  upon  him,  and  after 
some  discussion  the  passenger  accepted  £400,  and  gave 
a  receipt  acknowledging  it  to  be  in  full  discharge  of  his 
claims.  About  a  year  afterwards  he  commenced  an 
action  against  the  company  for  further  compensation,  to 
which  the  company  pleaded  that  plaintiff  had  accepted 
£400  in  full  satisfaction  and  discharge  of  the  causes  of 
action.  Plaintiff  filed  his  bill  to  restrain  them  from 
relying  on  the  plea,  and  from  setting  up  the  acceptance 
of  the  £400,  or  the  receipt,  as  a  satisfaction  or  discharge 
of  the  damages,  except  to  the  extent  of  £400.  The  bill  did 
not  allege  fraud,  but  that  plaintiff  had  signed  the  receipt 
on  the  express  condition  that  he  should  not  thereby 
exclude  himself  ft-om  further  compensation  if  his  injuries 
turned  out  more  serious  than  was  supposed  at  the  time. 
Held,  that  as  the  statement  in  the  receipt  could  be 
rebutted  by  evidence  that  plaintiff  did  not  receive  the 
money  in  full  satisfaction  of  all  demands,  the  whole  case 
could  be  tried  at  law  better  than  in  equity,  and  that  the 
bill  should  be  dismissed  {t).  Similarly  an  invoice  does  not 
of  itself  create  an  estoppel  against  the  party  by  whom  it 
was  made  out  (ti)  ;  though  it  may  be  conclusive  against 
him  as  an  admission  as  to  the  period  of  credit  given  for 
the  goods  supplied,  appearing  on  the  face  of  it  (x). 

A  bill  of  lading  is  merely  a  receipt  for  goods,  and  is 


{t)  Lee  V.   Lancashire  dc  York-      F.  706. 
shire  Ry.  Co.,  L.   R.  6  Ch.  App.  {u)  Holding  v.  Elliott,  5  H.  & 

527  ;  see  also  Roberts  y.  Eastern      N.  117. 

Counties  Ry.  Co.,  1  F.  &  F,  460 ;  (x)  Bacon  v.  Chesney,  1  Stark. 

Rideal  V,  G.  W.  Ry,  Co,,  1  F.  &      192. 
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not,  at  common  law,  conclusive  as  to  the  amount  of 
the  goods  shipped,  or  that  in  fact  any  goods  were 
shipped  (y).  But  where  a  shipowner  gave  a  bill  of 
lading,  by  which  it  appeared  that  the  freight  was 
paid  before  the  ships  departure,  he  was  held  to  be 
estopped,  as  against  the  assignee  of  the  bill,  from 
claiming  freight  on  the  ship's  arrival  (z).  And  now,  by 
statute  (a),  every  bill  of  lading  in  the  hands  of  a  con- 
signee or  endorsee  for  valuable  consideration,  repre- 
senting goods  to  have  been  shipped  on  board  a  vessel, 
is  conclusive  proof  of  that  shipment  as  against  the 
master  or  other  person  signing  the  same,  notwithstand- 
ing that  such  goods  or  some  part  thereof  may  not  have 
been  so  shipped,  unless  such  holder  of  the  bill  of 
lading  had  actual  notice,  at  the  time  of  receiving  the 
same,  that  the  goods  had  not  been  in  fact  laden  on  board ; 
provided  that  the  master,  or  other  person,  so  signing, 
may  exonerate  himself  in  respect  of  such  misrepresenta- 
tion, by  showing  that  it  was  caused  without  any  default 
on  his  part,  and  wholly  by  the  fraud  of  the  shipper  or  of 
the  holder,  or  some  person  under  whom  the  holder  holds. 

The  representation  may  be  made  in  a  variety  of  ways 
which  may  be  considered  under  the  following 
headings  : — 

1.  The  representation  maybe  false  or  '  fraudulent  to 
the  knowledge  of  the  person  making  it.  And  in  such  a 
case,  the  onus  of  proof  that  the  party  setting  up  the 


(p)  Bates  V.    Todd,  1    Moo.   «k  (z)  Howard  v.  Tucker,  1   B.  & 

Rob.    106;    Berkley    v.    WafN/u/,      Ad.  712. 
2  N.  k  r.  178.  {a)  18  it  19  Vic.  c.  Ill,  8.  3. 
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estoppel  was  not  induced  by  it  to  act  to  his  own  damage, 
lies  on  the  person  who  made  it  (ft). 

2.  The  representation  may  be  not  necessarily  false  to 
the  knowledge  of  the  person  making  it,  but  he  may  have 
intended  that  it  should  be  acted  upon. 

3.  The  representation  may  not  have  been  actually 
intended  to  be  acted  upon,  but  the  damage  sustained  may 
be  such  as  might  be  reasonably  inferred  to  result  from 
the  representation.  In  such  a  case  not  only  the  person 
to  whom  the  representation  was  made,  may  set  up  the 
estoppel,  but  so  also  may  any  person  who  has  acted  upon 
it,  and  who  might  reasonably  be  supposed  to  have  been 
intended  to  act  upon  it  (c). 

4.  The  representation  must  be  of  an  existing  fact,  and 
not  of  a  mere  intention. 

5.  Acquiescence  or  standing  by,  where  there  is  a  duty 
on  the  part  of  the  person  acquiescing,  to  speak  or  assert 
a  right,  amounts  to  a  representation  by  him.  But  in 
order  for  the  estoppel  to  arise,  it  is  essential  (a)  that 
such  a  duty  should  exist,  and  (fi)  that  knowledge  of  the- 
thing  done  should  be  brought  home  to  the  acquiescing 
party. 

6.  Negligence  may,  under  certain  circumstances,  amount 
to  a  representation  ;  but,  to  act  as  an  estoppel,  it  must  be 
(a)  in  the  transaction  itself,  and  not  merely  collateral  to 
it,  ()8)  the  proximate  cause  of  the  loss  or  damage  sustained, 
and  (y)  the  neglect  of  some  duty  which  is  owing  to  the 


(b)  Per  Cranworth,  L.  C,  in  (c)  See  per  Lord  Cranworth, 
Smith  V.  Kay,  7  H.  L.  Cas.  750,  L.  C,  iu  Jorden  v.  Money^  5 
at  p.  770.  H.  L.  Cas.  185,  at  p.  212. 
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party  by  whom  the  loss  or  damage  is  sustained,  or  to  the 
general  public  (d). 

7.  The  representation  must  have  been  acted  upon  by 
the  party  setting  up  the  estoppel,  and  to  his  prejudice, 
and  (a)  the  benefit  of  the  estoppel  can  only  be  clahued  to 
the  extent  of  the  damage  caused  by  the  representation. 
Moreover,  {fi)  the  damage  sustained  must  involve  some 
substantial  alteration  in  the  legal  position  of  the  party 
setting  up  the  estoppel  (e),  aud  (y)  he  must  show  that  he 
acted  in  the  transaction  complained  of,  with  ordinary 
caution  (/). 

8.  A  representation  does  not  operate  as  an  estoppel, 
if  the  party  making  it  is  legally  incapacitated  from 
entering  into  the  obligation  from  which  the  estoppel  might 
otherwise  have  arisen. 

The  following  cases  are  given  as  examples  under  the 
above  headings : — 

1.  False  or  fraudulent  representations, 

A.,  a  prisoner  in  custody  for  debt  at  the  suit  of  B., 
executes  a  warrant  of  attorney  in  B.'s  favour,  in  the 
presence  of  a  person  whom  A.  introduces  to  B.  as  his 
attorney.      Held,  that  A.  cannot  afterwards  have   the 


((/)  Freeman  v.  Cooke^  2  Ex. 
654  ;  Swan  v.  North  British  Ans- 
trahvnan  Co.,  7  C.  B.  N.  S.  400 ; 
7  H.  it  N.  603;  2  H.  dr  C.  175; 
Arnold  v.  Cheque  Bank,  L.  R.  1 
('.  P.  D.  578;  Baxendale  v. 
Befinett,  L.  R.  3  Q.  B.  D.  525  ; 
Simm  V.  Anglo  -  Avieiican  Tele- 
graph Co.,  L.  n.  5  Q.  B.  D.  188. 

{t)  Simm   V,    A  nglo  -  A  meiican 


Telegraph  Co.,  L  R.  5  Q.  B.  D. 
188.  Qtujpre,  per  Brett,  L.  J., 
whether  the  loss  of  a  remedy 
under  the  rules  of  the  Stock 
Exchange,  in  consequence  of  the 
representation,  would  be  sufficient 
to  raise  an  estoppel. 

(/)  Tayler  v.  Great  Indian 
Peninsular  Ry.  Co.,  28  L.  J.  Ch, 
285,  710. 
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warrant  of  attorney  set  aside  as  invalid,  on  the  ground 
that  the  supposed  attorney  was  not  in  reality  an  attorney 
at  all  {(/). 

A.  allowed  a  woman  to  use  his  name  and  to  pass  for 
his  wife.  He  was  held  bound  to  pay  for  goods  supplied 
to  her,  even  by  a  person  who  knew  that  the  parties  were 
not  married  (A). 

In  a  case  of  prosecution  for  forgery,  tried  before  Lord 
Kenyon  in  1782,  the  prisoner  defended  himself,  and 
frequently  in  his  speech,  alluded  to  a  woman  who  then 
accompanied  him,  as  his  wife.  He  afterwards  offered 
her  in  evidence.  But  his  lordship  would  not  permit  it, 
as  the  prisoner  had  spoken  of  the  woman  and  repre- 
sented her,  as  his  wife  (i), 

A  person  who  had  written  prescriptions,  and  signed 
M.  D.  to  his  name,  was  held  concluded  thereby  from 
denying,  in  an  action  brought  by  him  for  his  fees,  that 
he  was  a  physician  (and  therefore  disentitled  to  sue)  (k). 

In  the  course  of  distribution  of  assets  under  a  will,  A., 
a  creditor,  misleads  the  executor,  either  by  laches  or 
express  authority,  so  as  thereby  to  induce  the  executor 
to  pursue  a  course  in  the  distribution,  which  he  would 
not  otherwise  have  pursued.  A.  is  estopped  from  subse- 
quently complaining  of  an  insufficiency  of  assets  (l). 

(g)  Jeyts  V.  Booths  1  B.  &  P.  {U)  Lipscomb  y,  Uolvies,  2  Camp. 

97  ]    Cox  V.    Cannon,   4    Bing.  442. 

N.  C.  453.  {I)  Richards  v.  Browne,  3  Bing. 

(h)   Watson  v.  Threlkeld,  2  Esp.  N.  C.  at  p.  499  (per  Tindal,  C.  J.), 

637  ;  see  also  Robinson  v,  Nahon,  cited  by  Blackbuni,  J.,  in  Jews- 

1  Camp.  245.  buri/  v.  Mummery,  L.  R.  8  C.  P. 

(t)  See  a  case  cited  iu  CnmplM  5G,  at  p.  62. 
V.  Twemlow,  1  Price,  at  p.  83. 
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In  an  action  of  trover  it  appeared  that  the  plaintiff 
being  the  legal  owner  of  goods  under  a  mortgage,  they 
were  seized  whilst  in  possession  of  the  mortgagor  under 
an  execution  against  the  mortgagor,  and  sold  to  the 
defendant  for  value.  Held  that,  under  a  plea  traversing 
plaintiff's  possession  of  the  goods,  the  defendant  might 
show  that  the  plaintiff  himself  authorised  the  sale,  and 
that  the  fact  of  the  plaintiff  consulting  with  the  execu- 
tion creditor  as  to  the  disposal  of  the  property,  with- 
out mentioning  his  own  claim,  after  he  knew  of  the 
seizure  and  of  the  intention  to  sell,  was  evidence  to  go  to 
the  jury  of  authority  (m). 

An  Act  of  Parliament  required  the  transfer  of  shares 
in  a  Railway  Company  to  be  by  deed.  A  transfer  of 
certain  shares  in  the  company  was  executed  by  the  seller, 
with  a  blank  for  the  purchaser's  name,  and  stating  the 
consideration  untruly.  The  deed  w^as  therefore  void  (n). 
However,  the  purchaser  afterwards  signed  and  trans- 
mitted to  the  company,  in  pursuance  of  the  Act,  a  proxy 
paper  describing  him  as  the  proprietor  of  the  shares. 
Held,  in  an  action  by  the  company  against  the  purchaser 
for  calls  on  the  shares,  that  he  was  precluded  from  dis- 
puting the  validity  of  the  transfer  (o).  Per  Parke  B.,  (at 
p.  582),  "  The  defendant  held  out  false  colours,  to  induce 
the  company  to  register  him  as  a  proprietor,  and  there- 
fore to  bring  this  action  against  him.     It  is  a  universal 


(m)  Pickard  v.  iyears^  6  A.  &  N.  S.  400  ;  7  H.  <k  N.  603  ;  2  H. 

E.  469.  &  C.  175. 

•(«)    Hibblewhite  v.   JfcA\fonne,  (o)  Sheffield  <t  Manchester  Ry, 

6  M.  &  W.  200  :  Swan  v.  North  Co,  v.  Wooilcork,  7  M.  k  W.  574. 
British  Avstrahman  Co,  7  Vu  W 
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rule  of  law,  that  where  a  party  makes  a  representation  to 
another  whereby  the  situation  of  the  latter  is  altered,  he 
is  bound  thereby  "  (jj  ). 

A.,  who  had  dealt  with  an  agent,  had,  by  his  conduct, 
led  the  principal  to  believe  that  he  looked  to  the  agent 
alone  for  payment,  and  had  thereby  induced  the  principal 
after  the  debt  had  become  due,  either  to  pay  the  agent 
the  amount,  or  to  allow  him  to  retain  it  out  of  the  princi- 
pal's money  in  his  hands.  Held  that  A.  was  estopped 
from  afterwards  resorting  to  the  principal  (q). 

A  lessee  underlet  certain  premises,  and  made  certain 
representations  to  his  under-lessee,  as  to  his  (the  lessee's) 
liability  to  the  lessor  under  the  covenants  in  the  lease. 
He  afterwards  surrendered  his  lease  to  the  lessor,  thereby 
absolving  himself  from  the  performance  of  the  said  cove- 
nants. It  was  held  that  the  underlessee  was  entitled  to 
an  injunction  to  restrain  the  lessee  from  any  breach  of 
the  said  covenants  (r). 

In  an  action  against  a  Railway  Company  for  injury 
done  to  certain  horses  of  plaintiflf,  whilst  being  conveyed 
in  the  Railway  Company's  trucks,  owing  to  the  defective 
state  of  the  trucks,  defendants  paid  £25  into  Court.  At 
the  trial  it  appeared  that  when  plaintiff  delivered  the 
horses  to  the  defendants,  he  signed,  at  their  request,  a 
declaration  that  the  value  of  the  horses  did  not  exceed 


(p)  SemUe^  that  the  company  Johna  C.  C.  722,  at  p.  726. 

would   not  have  been   estopped  {q)McFarlane  v.  Giannacopulo, 

from  saying  that  the  purchaser  3  H.  <&  N.  860. 

was  not  a  shareholder  if  it  was  to  (r)  Piggott  v.  Stratum^  29  L.  J. 

their  advantage  to  say  so.     Cf.  Ch.  9. 
Harf  V.   /..  d:  K.    IF.    Ry,   Co,, 
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£10  per  horse,  and  that,  in  consideration  of  the  rate 
charged  for  their  conveyance,  he  thereby  agreed  that  the 
same  were  to  be  carried  entirely  at  his  (plaintiflTs)  risk. 
The  horses  were  worth  more  than  £10  each,  and,  if  taken 
at  their  real  value,  the  damage  sustained  by  the  plaintiff 
was  £65,  but  if  valued  at  £10  each,  the  £25  paid  into 
Court  covered  plaintifTs  claim.  Held,  that  plaintiff 
having  made  a  wilfully  false  statement  as  to  the  value  of 
the  horses,  for  the  purpose  of  inducing,  and  having  thereby 
induced,  defendants  to  enter  into  the  contract,  was  pre- 
cluded from  showing  their  real  value,  in  order  to  obtain  com- 
pensation beyond  the  amount  paid  into  Court  (s).  Per 
Bramwell,  B.  (at  p.  490),  "  If  there  be  one  principle  of 
law  more  clear  than  another,  it  is  this,  that  where  a  person 
has  made  a  deliberate  statement,  with  the  view  to  induce 
another  to  act,  and  he  has  acted  upon  it,  the  former  is 
not  at  liberty  to  deny  the  truth  of  the  statement  so  made. 
I  think  it  would  be  most  mischievous  if  he  could.'' 

B.,  a  surveyor,  knowingly  omitted  certain  items  from 
accounts.  Upon  the  faith  of  this  omission,  trustees 
acted.  Held,  that  B.  was  estopped  from  afterwards 
recovering  the  sums  omitted  (t). 

A.  grants  authority  to  another  to  conduct  a  business  in 
his  name,  in  which  business,  in  point  of  fact,  A.  has  no 


(s)  McCance  v.  L.  d:  iT.  W,  Ry, 
Co.,  7  H.  &  N.  477. 

(e)  Cave  V.  MUU,  7  H.  &  N. 
913  (Bramwell  diss.)  ;  but  it  was 
held  that  this  did  not  apply  to 
an  account  which  the  trustees  had 
not  accepted  as  true.  And  an 
omission   in   accounts,  made   bj 


mistake,  does  not  necessarily 
create  an  estoppel.  See  SutUm  v. 
Tatham,  10  A.  <fe  E.  27  ;  Bails  v. 
Lloydy  12  Q.  B.  531.  See 
further  as  to  an  estoppel  arising 
from  accounts,  Van  Uaaaelt  v. 
Sacky  13  Moo.  P.  C.  C.  185,;j<m^ 
p.  320. 
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interest.  Third  persons  enter  into  transactions  with  the 
firm,  under  the  beh'ef  induced  by  the  misrepresentation, 
that  they  are  contracting  with  A.  A.  will  be  estopped, 
as  against  such  third  person,  from  assuming  any  position 
inconsistent  with  that  which  he  so  held  himself  out  as 
occupying  (u) . 

Two  of  the  directors  of  a  joint-stock  company,  by 
letter  to  the  company's  bankers,  notified  that  their 
manager  had  authority  to  draw  cheques  on  account  of 
the  company.  The  company's  account  was  at  the  time 
overdrawn,  and  that  fact  was  known  to  the  two 
directors.  The  bankers  honoured  the  manager's 
cheques,  on  the  authority  so  given  them.  Held,  that 
the  two  directors  were  personally  liable  to  the  bank  on 
their  representation  (x). 

W.,  having  entrusted  P.,  his  solicitor,  with  a  sum  of 
£7,700  for  investment  on  mortgage  on  his  behalf,  was 
informed  by  P.'s  clerk,  in  conversation,  that  P.  proposed 
to  invest  the  money  on  mortgage  of  certain  leasehold 
property  at  Camden  Town  at  5  per  cent.  W.  subse- 
quently received  a  letter  from  P.,  stating  as  follows : — 
*'  The  money  is  put  on  5  per  cent,  mortgage  as  arranged 
by  my  clerk  with  you."  On  P.'s  death  it  was  found 
that  no  mortgage  existed  in  favour  of  W.,  but  that  P. 
had  advanced  £100,000  to  a  firm  of  builders  on  a  mort- 

(u)  Miies  V.  FvrbeVf  L.   R.  8  authority  to  a  bank  to   honour 

Q.  B.  77.  certain  cheques  was  held  in  the 

(x)  C/iei^  V.  Colonial  Bank  of  absence  of  any  misrepresentation 

Australasia  J  L.   R.   3  P.  C.   24;  or  error,  not  to  make  the  director 

and  see  the  comments  thereon  by  who  gave  it,  themselves  personally 

(.'aims,  L.  (.\,  in  Beattie  v.  Ebury,  liable. 
L.  II.  7  H.  L.  102,  where  a  mere 
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gage  of  their  leasehold  property  at  Camden  Town.  W. 
brought  a  creditor's  action  for  the  administration  of  P.'s 
estate.  Held,  that  P.,  and  those  claiming  under  him, 
were  bound  by  the  representation  made  by  him,  and 
were  estopped  from  saying  that  the  £7,700  had  not  been 
advanced  as  directed,  and  from  denying  that  it  formed 
part  of  the  £100,000  so  invested  {y). 

Defendants  employed  one  F.  to  buy  barley  and  to  malt  it 
for  them  only.  F.,  for  the  purpose  of  purchasing  such 
barley,  was  empowered  to  draw  upon  a  certain  fund  paid 
into  a  bank  in  the  name  of  defendants.  F.  bought  barley 
upon  credit,  and  at  the  same  time  fi-audulently  drew  out 
money  from  the  fund  so  supplied  by  defendants,  repre- 
senting by  his  conduct  that  the  money  so  drawn  out  was 
used  for  the  purpose  of  paying  for  barley  approved  of  by 
defendants.  F.  also  bought  malt  which  he  represented 
to  have  been  made  from  barley  bought  with  defendants* 
money.  Defendants,  F.  having  become  bankrupt,  seized 
all  the  barley  and  malt  upon  his  premises,  the  value  of 
which  was  less  than  the  moneys  which  he  had  drawn 
out.  In  an  action  brought  by  the  trustee  in  F.'s  bank- 
ruptcy, to  recover  the  value  of  the  barley  and  malt  so 
seized  : — Held,  that  the  relation  created  by  the  course  of 
business  between  defendants  and  F.  was  that  of 
principal  and  agent;  that  the  barley  and  malt  which 
were  seized  by  defendants,  were  charged  on  trust  with 
the  amount  of  the  price,  which  was,  or  ought  to  have 
been,  and  which  F.  represented  by  his  conduct  to  have 
been,  paid  for  them  with  defendants'  money ;  and  that, 

(y)  MiddUton  v.  Pollock,  Ex  part^  Wffherall,  L.  R.  4  Ch.  D.  49. 
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as  F.  (who  had  never  been  reputed  owner)  was  estopped 
from  saying  that  he  was  not  trustee  of  the  barley  and 
malt  for  defendants,  the  trustee  in  his  bankruptcy  was 
also   estopped  from   disputing  the    equitable    right    of 
defendants  to  the  same  (z). 

Further  illustrations  are  afforded  by  cases  in  which  a 
marriage  has  taken  place  on  the  faith  of  the  representa- 
tion, as  follows  : 

A.,  in  order  to  make  it  appear  that  his  sister  had  a 
fortune  of  £500,  whereas  in  truth  she  had  only  £350, 
gave  her  a  sum  of  £150,  so  as  to  make  up  the  £500,  and 
she  gave  him  a  bond  for  the  amount.  After  the  marriage 
had  taken  place  upon  the  faith  of  the  gift,  it  was  held 
that  the  bond  could  not  be  enforced,  and  it  was  ordered 
to  be  delivered  up  to  be  cancelled  (a). 

Joseph  Montefiori,  a  Jew,  being  engaged  in  a  marriage 
treaty,  his  brother  Moses,  to  assist  him  and  represent  him 
as  a  man  of  fortune,  gave  him  a  note  for  a  large  sum  of 
money,  as  the  balance  of  account  between  him  and  his 
brother  Joseph,  which  balance  he  (Moses)  acknowledged 
to  have  in  his  hands.  In  truth  no  such  balance,  or  any- 
thing like  it,  existed.  The  marriage  took  place,  and  then 
Moses  reclaimed  the  note  as  being  given  on  no  considera- 
tion. The  matter  was  referred  to  arbitration,  and  the 
arbitrators  awarded  the  note  to  be  given  up,  but  Lord 
Mansfield  set  aside  the  award.  He  said  "  the  law  is,  that 
where,  upon  proposals  of  mamage,  third  persons  represent 
anything  material  in  a  light  different  from  the  truth,  even 


(z)  Hat-ris  v.  Truman^  Hanbury  (a)  Ocde    v.    Lindo,    1    Vern, 

d:  Co.,  T..  R.  9  Q.  B.  D.  264.  475. 
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though  it  be  by  collusion  with  the  husband,  they  shall  be 
bound  to  make  good  the  thing  in  the  manner  as  repre- 
sented to  be"  (6). 

A  marriage  took  place  upon  the  faith  of  A/s  statement 
as  to  the  husband's  debts,  the  statement  involving  the 
concealment  of  a  debt  which  the  husband  owed  to  A. 
himself.  After  the  marriage  had  taken  place,  A.  was 
restrained  from  taking  proceedings  to  recover  his 
debt  (c). 

2.  Representations  not  necessarily  false  to  the  know- 
ledge  of  the  person  mah'ng  them,  but  intended  to  be  acted 
upon. — H.,  who  was  in  prison  under  a  capiat  ad  satis- 
faciendum^  was  permitted,  at  his  own  request,  to  reside 
outside  the  prison,  under  the  surveillance  of  an  oflBcer : — 
Held,  that  he  was  estopped  from  saying  that  the  custody 
in  which  he  then  was,  was  not  the  custody  of  the 
sheriffs  officer,  as  both  parties  had  intended  it  to  be 
so  (d). 

A  master  who  has  accredited  a  servant  to  a  tradesman 
to  order  goods  in  his  name,  and  has  recalled  the  authority 
without  giving  notice  to  the  tradesman,  is  estopped  from 
denying  the  servant's  authority  to  bind  him  (e). 

A  person  who  had  given  in  a  schedule  on  oath  of  all 
his  debts  to  the  Insolvent  Debtors'  Court  was  held  to  be 


(b)  Monttfiori  v.  Montefiari,  1  536. 

Sir  W.  Bl.  363.  (d)  Haines  v.  East  India  Co., 

(c)  Neville  v.  WUkinson,  1  Bro.  1 1  Moo.  P.  C.  C.  39 ;  see  also 
C.  C.  543  ;  see  also  the  case  as  Tyerman  v.  Smithy  25  L.  J.  Q.  B. 
referred  to  by  the  L.  C.  in  Vaux-  359  ;  and  Andrews  v.  Elliott^  25 
hall  Bridge  Co.  v.  *S)>«icw,  Jacob's  L.  J.  Q.  B.  1. 

Rep.    67  ;    and    see    Shirley  v.  (e)  Per  Erie,  C.  J.,  in  Swan's 

Ferrers,  cited  in  11    Ves.  junr.  Case,  7  C.  B.  N.  S.  400. 
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concluded  from  afterwards  claiming  a  debt  not  included 
in  the  schedule  (/). 

Land  was  taken  under  powers  given  by  Act  of  Parlia- 
ment. A.,  whose  land  was  taken,  waived  the  necessity 
for  the  statutory  notice  to  treat  for  compensation,  in  order 
that  the  inquiry  might  take  place  earlier.  The  jury 
assessed  the  compensation,  and  afterwards  A.  applied  for 
a  certiorari  to  quash  the  inquisition,  on  gi'ound  of  in- 
suflBcient  notice : — Held,  that  he  was  estopped  by  his 
waiver,  and  the  application  was  refused  [g). 

A.,  upon  notice  to  produce  a  document  in  his  possession, 
refuses  to  produce  it,  and  .thereby  causes  the  opposite 
party  to  give  secondary  evidence  of  its  contents.  A.  is 
estopped  from  himself  producing  the  document  in 
evidence  (A). 

A.  brought  an  action  against  B.  for  £121  odd,  the 
price  of  certain  goods  supplied  to  B.  A.  authorised  E. 
to  come  to  an  arrangement  with  B.  in  settlement  of  the 
action.  E.  thereupon  agreed  with  B.  that  he  should 
have  the  goods  for  £50  : — Held  that  A.  could  not  after- 
wards repudiate  E.'s  arrangement,  on  the  ground  that  he 
had  given  him  secret  instructions  not  to  settle  for  less 

than  £100  {i). 

Agents  famished  coals  for  voyages  of  a  steamer  in 
1856.     As  agents  they  recovered  the  freights  payable  in 


(/)  NichdlsY,  Doumes,  1  Moo.  (t)  Trickett  v.    Tomlttuon,    13 

&  Hob.  13.  C.  B.  N.  S.  663 ;  cf.  Mullens  v. 

(g)  J?.  V.  Smth  Holland,  S  A.  Miller,  L.   R.   22   Ch.   D.    194; 

&  E.  429.  and  Miles  v.  McJlvrrait/i,  L  R.  8 

(h)  Doed,  Thxyms<my,  Hodgson j  App.  Cas.  120. 
12  A.  &  E.  135. 
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London,  and  paid  thereout  the  steamer's  expenses  incurred 
in  England,  and  forwarded  a  debit  and  credit  account  of 
each  voyage  to  the  owners  : — Held,  that  by  having  appro- 
priated in  the  accounts  the  receipts  to  specific  items,  e,g.^ 
coals,  they  were  estopped  by  their  accounts,  from  appro- 
priating them  to  a  previous  agency  account  for  the  ship, 
and  from  suing  for  the  coals  as  necessaries  supplied  and 
unpaid  for  {k). 

A  purchaser  deposited  a  certain  sum  on  a  contract  for 
the  sale  of  a  leasehold  shop.  The  agreement  was  signed 
by  the  auctioneer  as  ''  agent  for  the  vendor,"  and  by  the 
purchaser.  Subsequently  the  purchaser  obtained  an 
abstract  of  the  title,  whi(*h  was  examined  by  her  solicitors 
who  made  certain  requisitions  as  to  title  ''  without  pre- 
judice to  any  question  which  may  arise  as  to  the  contract 
for  the  purchase  of  the  premises."  Afterwards  the  pur- 
chaser declined  to  complete  the  purchase,  on  the  ground 
that  the  contract  was  void,  as  the  parties  to  it  were  not 
sufficiently  described : — Held,  that  although  the  memo- 
randum might  be  insufficient  under  the  Statute  of  Frauds, 
yet,  as  the  purchaser  had  paid  the  deposit  and  received 
the  abstract  of  title,  well  knowing  that  the  vendor's  name 
did  not  appear  in  the  memorandum,  and  while  the 
vendor  was  ready  to  complete  the  contract,  she  was 
estopped  from  recovering  her  deposit  (Z). 

Defendant  took  certain  shares  in  plaintiff's  company. 


(k)  Van  I/asselt  v.   Sack,    13  estoppel    arising  from   accounts, 

Moo.  P.  C.  C.  185;  see  also  The  illustration,  ante,  p.  314,  note  (t). 
West  FrieslanfL  1  Sw.  Adm.  Cas.  (/)   Thomas  v.  Brown,  L.  R.  1 

456.     And  see  further  as  to  an  Q.  B.  D.  714. 


REPRESENTATION.  321 

He  afterwards  wrote  to  the  company,  stating  that  he 
held  certain  shares,  and  claimed  to  be  registered  as  a 
proprietor  of  them,  at  the  same  time  enclosing  the  scrip. 
The  company  gave  him  a  receipt,  and  duly  registered 
him  as  proprietor  of  the  shares.  Defendant,  however, 
never  applied  for  sealed  certificates,  and  there  was  no 
transfer  of  the  shares  to  him  by  deed,  as  provided  by  the 
Act.  Defendant  paid  some  calls  on  the  shares.  In  an 
action  against  him  by  the  company  for  further  calls, 
held,  that  he  was  estopped  from  denying  his  ownership 
of  the  shares  (m). 

T.  being  the  registered  holder  of  five  shares  in  a 
registered  joint  stock  company  (limited),  left  the  share 
certificates  in  the  hands  of  her  broker.  A  transfer  of 
the  shares  to  S.  and  G.,  purporting  to  be  executed  by 
T.,  together  with  the  certificates,  was  left  with  the 
secretary  for  registration.  The  secretary  in  the  usual 
course  wi'ote  to  T.,  notifying  that  the  transfer  had  been 
so  left,  and,  receiving  no  answer  after  ten  days, 
registered  the  transfer,  and  removed  the  name  of  T., 
and  placed  the  names  of  S.  and  G.  on  the  register  as 
holders  of  the  five  shares,  giving  them  certificates 
certifying  that  they  were  the  registered  holders  of  the 
five  specific  shares.  A.  bargained  for  five  shares  through 
brokers  in  the  usual  way  on  the  Stock  Exchange,  and 
paid  the  value  of  five  shares,  and  the  specific  shares  were 
transferred  to  him  by  S.  and  G.,  and  the  name  of  A.  was 
registered  as  the  holder  of  the  shares,  and  share 
certificates  were    given   to   him.     It   was    afterwards 

(m)  Cheltenham^  dr,  Co.  v.  Daniel,  2  Q.  B.  281. 
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discovered  that  the  transfer  to  S.  and  G.  was  a 
forgery,  and  the  company  was  ordered  to  restore  T/s 
name  to  the  register  by  rule  of  court  under  the 
Companies'  Act,  18G2  (25  &  26  Vict.  c.  89,  sec.  35). 
Held,  that  the  giving  of  the  certificate  by  the  company 
to  S.  and  G.  amounted  to  a  statement  by  the  company, 
intended  by  the  company  to  be  acted  upon  by  purchasers 
of  shares  in  the  market,  that  S.  and  G.  were  entitled  to 
the  shares,  and  that,  A.  having  acted  upon  that  state- 
ment, the  company  were  estopped  from  denying  its 
truth  (n). 

PlaintiflF  bought  and  paid  for  shares  in  defendants' 
company,  and  received  duly  executed  transfers  and  shai'e 
certificates,  but  was  not  registered  as  holder  of  the 
shares.  The  seller  of  the  shares,  being  afterwards 
compelled  to  pay  a  call  upon  them,  demanded  repay- 
ment of  plaintiff,  who  required  to  have  the  transfer 
completed  by  registration.  Plaintiff's  name  was  there- 
upon entered  on  the  register,  and  he  received  from  the 
company  a  certificate  certifying  that  he  was  owner  of  the 
shares.  Subsequently,  on  the  faith  of  such  registration 
and  the  delivery  of  the  certificate,  he  repaid  to  the 
seller  the  amount  of  the  call.  Defendants  afterwards 
discovered  that,  before  plaintiff  bought  the  shares,  they 
had  been  sold  by  a  previous  owner,  by  a  duly  executed 
transfer,  to  F.,  and  they  accordingly  removed  plaintiff's 
name  from  the  register,  and  substituted  F.'s  name.  In 
an  action  by  plaintiff  against  defendants  for  the  removal 

(n)  In  re  Bafiia  d:  San  Fran*     Commissioners  of  Heme  Bay,  L.  R. 
cisco  Ry.  Co,y  in  re  Trittin,  L,  R.      5  Q.  B.  642. 
3  Q.  B.  584;    and  see   Wel^Y. 
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of  plaintiff's  name,  held  that,  by  the  registration  of 
plaintiff,  and  the  delivery  to  him  of  the  certificate, 
followed  by  the  payment  by  him  of  the  call,  defendants 
were  estopped  from  denying  his  title  to  the  shares,  and 
were  liable  to  him  for  their  value  (o). 

C,  transferred  ten  shares  in  a  cost-book  mining 
company  to  A.  for  £5.  The  transfer  was  registered. 
The  company,  having  suspicions  as  to  A.'s  means,  asked 
for  information  about  him,  but  got  none.  They  made 
calls  upon  him,  and,  on  non-payment,  recovered  judg- 
ment for  the  amount,  but  obtained  nothing.  About  two 
years  afterwards  the  company  was  ordered  to  be  wound 
up.  The  liquidator  sought  to  put  C.  upon  the  list  of 
contributories  on  the  ground  that  the  transfer  was 
fraudulent  within  sec.  35  of  the  Stannaries  Act,  1869. 
Held,  that  the  Court  could  only  act  in  the  winding-up 
as  the  company  could  have  acted  if  there  had  been  no 
winding-up,  and  that,  as  the  company  would  have  been 
estopped  by  having  recognized  the  transfer  with 
knowledge,  the  Court  could  not  set  it  aside  (p). 

An  urban  authority,  under  powers  given  to  them  by 
statute  ((/),  give  notice  to  the  owners  of  certain  premises 
requiring  them  to  do  certain  works  within  a  prescribed 
period,  and  stating  that  if  such  works  are  not  executed 
the  urban  authority  will  execute  the  same  themselves  at 


(o)  Hart  V.  Frantino  c(?  Bolivia,  (ji)    Wheal  Unity  Wood  Mining 

d'c,  Co,f  L.   R.   5  Ex.   Ill  ;  see  Co.,  In  re  Chynoweth^s  Case,  L.  R. 

also  Foster  v.  Mentor  Life  Assur-  15  Ch.  D.  13. 
ance  Co,,  3  E.  &  B.  48,  where         (q)    Public  Health  Act,  1875 

the  court  were  equally  divided  in  (38  <fe  39  Via  c.  55),  s.  150. 
opinion. 

Y  2 
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the  owners'  expense,  and  that  "  the  said  urban  authority 
will  thereupon  also  proceed  to  declare  all  costs,  charges, 
and  expenses,  paid,  expended,  or  incurred  by  them  in 
consequence  of  such  neglect  or  default,  to  be  private 
improvement  expenses."  Held,  that  the  urban  authority 
were  estopped  by  their  declared  intention  to  treat  the 
expenses  incurred  as  private  improvement  expenses  from 
proceeding  against  the  owners  summarily  for  the 
recovery  of  such  expenses  (r). 

3.  Representations  in  cases  where  tlie  damage  sustained 
is  ike  result  of  a  reasonable  inference  from  such 
representations. 

G.,  the  foreman  of  plaintiff,  a  lithographic  printer,  who 
was  employed  by  him  to  get  orders  for  printing,  being 
desirous  of  publishing  certain  maps  and  other  works  on 
his  own  account,  agreed  with  defendant,  a  publisher,  to 
supply  maps,  &c.,  to  him,  to  be  sold  on  commission.  He 
then  entered  an  order,  as  from  defendant,  in  plaintiffs 
order  book,  but  without  defendant's  authority.  Maps 
and  other  goods  were  supplied  to  defendant  from 
plaintiffs  premises,  some  of  them  accompanied  by 
delivery  notes,  requesting  defendant  to  receive  the  goods 
from  plaintiff.  Receipts  to  the  same  effect  were  signed 
by  defendant.  Plaintiff  made  out  an  account,  amounting 
to  £100,  charging  defendant  with  the  amount,  and 
handed  it  to  G.,  who  shewed  it  to  defendant.  Defendant 
accepted  bills  for  a  part  of  the  amount  of  this  account, 
and  gave  the  balance  in  cash  to  G.,  who  handed  the 
cash  and  bills  to  plamtiff.     Other  goods  being  supplied, 

(r)  0<yuld  v.  Ba/mp  Local  Board^  50  L.  J,  M,  C.  44. 
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plaintiff  sent  the  invoice  of  them  to  defendant,  charging 
him  with  the  price.  Defendant  then  applied  to  G.  for  an 
explanation,  and,  on  being  told  by  G.  that  it  was  a 
mistake,  took  no  steps  to  inform  plaintiff  of  the  matter. 
Plaintiff  then  brought  an  action  against  defendant  for 
the  price  of  the  goods  last  supplied  to  him.  The  jury  at 
the  trial  found,  (1)  That  defendant  did  not  authorise  G. 
to  use  his  name  in  ordering  the  work  to  be  done ;  (2) 
that  the  manner  in  which  defendant  signed  the  receipts 
was  such  as  to  induce  plaintiff  to  think  that  he  was  buying 
the  goods  on  his  own  account.  Upon  these  findings  the 
judge  (Martin,  B.)  directed  a  verdict  to  be  entered  for  the 
plaintiff  (s).  This  verdict  was  upheld  m  banc,  when 
Bramwell,  B.,  said  (^),  "  The  rule  is,  that  if  a  man  so 
conducts  himself,  whether  intentionally  or  not,  that  a 
reasonable  person  would  infer  that  a  certain  state  of  things 
exists,  and  acts  on  that  inference,  he  shall  be  afterwards 
estopped  from  denying  it." 

W.  B.,  the  owner  of  certain  goods,  in  anticipation  of  a 
distress,  removed  them  to  the  house  of  J.  B.,  and  after- 
wards to  the  house  of  B.  B.  A  writ  of  Ji.fa.  having 
been  issued  against  J.  B.  and  B.  B.,  the  sheriff's  officer, 
in  execution  of  the  writ,  entered  the  house  of  J.  B.,  and 
found  there  W.  B.'s  goods.  W.  B.,  thinking  that  the 
writ  was  out  against  himself,  represented  to  the  sheriff's 
officer  that  the  goods  in  question  belonged  to  J.  B.  The 
sheriff's  officer  then  produced  the  writ ;  whereupon,  W. 
B.,  perceiving  that  the  writ  was  out  against  J.  B.  and  B. 
B.,  told  the  officer  that  the  goods  belonged  to  another 

(«)  Cornish  v.  Ahington,  4  H.      Brown,  L.  R.  1  Q.  B.  D.  714. 
&  N.  549 ;    and  see  Thonuis  v.         {t)  At  p.  556. 
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brother  of  his,  and  finally  that  they  belonged  to  himself. 
The  sheriff's  officer,  however,  proceeded  to  seize  the  goods, 
and  to  sell  them  as  those  of  B.  B.  W.  B.  afterwards 
became  bankrupt,  and  his  assignees  brought  an  action  of 
trover  and  conversion  of  the  goods  against  the  sheriff's 
officer.  Defendant  pleaded  {inter  alia)  that  W.  B.  was 
not  possessed  of  the  goods  at  the  time  of  seizure.  The 
jury  found  that  though  the  goods  in  fact  belonged  to 
W.  B.,  he  represented  them  to  the  sheriff's  officer  as  the 
goods  of  B.  B.,  so  as  to  induce  him,  by  that  false  re- 
presentation, to  seize  the  goods.  Upon  this  finding  the 
judge  directed  a  verdict  for  the  plaintiff,  and  the  direction 
was  upheld  m  banc  (u).  Parke,  B.,  after  stating  the 
rule  above  mentioned,  said,  "  If  we  apply  this  rule, 
either  in  the  terms  in  which  it  was  enunciated  in 
Pidcard  v.  Sears  (z;),  or  as  it  is  above  expounded,  the 
finding  of  the  jury  is  insufficient  to  entitle  the  defendant 
to  have  a  verdict  entered  for  him  on  the  plea  of  not 
possessed.  It  is  not  found  that  he  intended  to  induce 
the  officer  to  seize  the  goods  as  those  of  B.  B.,  and, 
whatever  intention  he  had  on  his  first  statement,  was  done 
away  with  by  an  opposite  statement  before  the  seizure 
took  place.  Nor  can  it  be  said  that  any  reasonable  man 
would  have  seized  the  goods  on  the  faith  of  W.  B.'s 
representation." 

Goods  having  been  ordered  by  E.,  were  invoiced  to 
*'  E.  and  Son,*'  and  a  bill  was  drawn  for  the  price  on  "  E. 
and  Son."  The  bill  was  accepted  in  the  handwriting  of 
the  son,  in  the  name  of  "  E.  and  Son."     The  son  was  not 

(u)   Freeman  v.  Cooke,  2   Ex.  (v)  6  A.  &  E.  469. 

654. 
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a  partner,  and  it  was  alleged  that  he  accepted  the  bill 
only  as  his  father's  amanuensis.  Per  Watson,  B. :  The 
proper  question  to  have  been  put  to  the  jury  should  have 
been  as  follows,  viz.,  whether  the  conduct  or  statements 
of  the  son  led  plaintiff  to  believe  that  the  son  and  E.  were 
in  partnership  togetlier,  and  whether  plaintiff  acted  on 
that  belief.  If  the  jury  answered  this  question  in  the 
affirmative,  that  then  the  son  was  liable  on  the  bill  (x). 

On  the  dissolution  of  a  partnership  between  H.,  C, 
and  P.,  notice  was  given  to  the  creditors  that  the  business 
would  thenceforth  be  carried  on  by  P.  alone,  under  the 
firm  of  P.,  Son,  &  Co.  After  this  the  business  was  carried 
on  under  that  firm,  and  a  banking  account  was  opened  in 
that  name.  P.'s  son  constantly  signed  cheques  upon  that 
account  in  the  name  of  the  firm.  He  also  accepted  bills 
in  the  name  of  the  firm,  negotiated  loans  to  the  firm,  and 
sometimes  ordered  goods  in  the  name  of  the  firm.  The 
name  P.  alone  appeared  on  the  outside  of  the  business 
premises.  The  business  was  continued  for  a  year  and  a 
half,  and  then  P.  and  his  son  were,  on  the  petition  of  a 
creditor  of  the  business,  jointly  adjudicated  banknipts,  as 
having  traded  as  partners.  On  an  application  to  the 
Court  for  a  declaration  that  the  assets  of  the  business 
were  separate  estate  of  the  father,  both  father  and  son 
deposed  that  no  actual  partnership  had  subsisted  between 
them,  but  that  it  was  intended  from  the  first  that  the  son 
should  be  a  partner  if  the  business  had  turned  out  profit- 
able.   Two  creditors  (the  petitioning  creditor  and  another) 

(x)  Gumey  v.  Emns^  3  H.  «fe     d:  Co.  v.  Court  of  Warch,  L   R,  4 
N.  122  ;  see  ako  Jfolhvo  March     P.  C.  at  p.  435. 
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deposed  that  the  son  had  been  held  out  to  them  as  a 
partner.  Eight  other  creditors  (the  whole  number  who  had 
proved  being  eighty-two)  deposed  that  they  had  always 
treated  the  son  as  being  a  partner.  Held,  that  the  assets 
must  be  treated  as  joint  estate  of  father  and  son  {y). 

The  purchaser  of  hemp  lying  at  a  wharf,  himself 
directs  the  hemp  to  be  transferred,  in  the  wharfinger's 
books,  into  the  name  of  the  broker  who  had  bought  it  for 
him.  From  this  an  authority  to  the  broker  to  sell  would 
be  implied,  though  no  such  authority  was  in  fact  given 
him,  and  the  sale  and  receipt  of  the  money,  by  the 
broker,  though  fraudulent  as  to  the  principal,  would* 
nevertheless  bind  him  (2). 

B.  fraudulently  obtains  goods  from  F.  H.  (whose 
ordinary  business  is  that  of  a  cotton  broker,  and  who  is 
utterly  ignorant  of  B.'s  fraud),  purchases  the  goods  from 
B.,  in  the  belief  and  expectation  that  M.,  one  of  his 
ordinary  cUents,  would  accept  the  goods.  M.  does  accept 
them ;  H.,  at  the  time  of  the  purchase,  had  no  instructions 


{1/)  Ex  parte  Uaymart^  In  re 
Puhford,  L.  R.  8  Cb.  D.  11, 
following  In  re  Eotvland  and 
Cranks/utw,  L.  II.  1  Ch.  App.  421. 
And  for  further  cases,  showing 
the  principle  upon  which  a  person 
not  actually  a  partner  becomes 
treated  as  one  by  holding  him- 
self out  as  such,  see  per  Erie,  C.  J., 
in  Wavgh  v.  Carver^  2  H.  Bl. 
235;  Fox  v.  Clifton,  6  Bing. 
776  :  per  Williams,  J.,  in  Martyn 
V.  Gray,  14  C.  B.  N.  S.  824,  at 
p.  841  ;  and  other  references  in 
Liudley  on  Partnership  (4th  ed.), 


vol.  i.,  pp.  47  ei  seq.  And,  as  to 
the  personal  liability  of  persons 
who,  tbougb  merely  trustees  for 
others  of  shares  in  an  incorporated 
company,  have  held  themselves 
out  as  individually  liable,  see 
Cree  v.  Somervail,  L.  R.  4  App. 
Cas,  648,  following  Oakes  v. 
Turquand,  L.  R.  2  H.  L,  325  j 
and  Muir  v.  City  of  Glmgow 
Bank,  L.  R  4  App.  Cas.  337. 

{z)  Pickering  v.  Bnsk,  15  East, 
38  ;  and  see  Boyson  v.  Coles,  6 
M.  &  S.  14. 
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frond  any  principals  to  make  a  purchase.  "Held,  that  H. 
by  his  conduct  had  made  himself  liable  to  be  treated  as  a 
principal,  and,  by  transferring  the  goods  to  M.,  had  com- 
mitted an  act  of  conversion,  which  made  him  liable  in 
trover  to  F.,  the  real  owner  of  the  goods  (a). 

A.  hands  his  watch  to  B.  to  keep  for  him.  B.  sells  or 
pledges  it.  A.,  though  in  a  sense  he  enabled  B.  to 
appear  as  the  owner  of  the  watch,  does  not  lose  his  pro- 
perty therein,  and  is  not  estopped  from  recovering  the 
watch  from  the  purchaser  or  pledgee  (b). 

A.  deposits  with  his  broker,  negotiable  instruments 
transferable  by  delivery.  The  broker,  in  fraud  of  A.  and 
without  his  authority  or  knowledge,  deposits  them  with  B. 
as  security  for  a  sum  owing  from  the  broker  to  B.  A. 
is  estopped  from  recovering  them  from  B.  (c). 

H.,  a  merchant  dealing  in  tobacco  and  a  broker  in  that 
trade,  has  fifty  hogsheads  of  that  article,  lying  in  bond  in 
his  name  in  the  K.  dock,  the  warrants  for  which  have 
been  issued  to  him.  Plaintiff  buys  the  tobacco  from  H., 
and  pays  for  it,  but  he  leaves  the  dock  warrants  in  the 
possession  of  H.,  and  takes  no  steps  to  have  any  change 
made  in  the  books  of  the  dock  company,  as  to  the  owner- 
ship of  the  tobacco.  H.,  being  the  ostensible  owner  of  the 
tobacco,  fraudulently  obtains  advances,  on  the  pledge  of 
a  portion  of  the  tobacco,  from  defendants,  and  hands  to 

(a)  Uollim  v.  Fowler,  L.  R.  7      at  p.  281. 

Q.  B.  616;  L.   R.   7  H.  L.  757  ;  (c)    Rumhall   v.     Metropolitan 

see  also  Stepliens  v.  Hlwall,  4  M.  Bank,  L.  R.  2  Q.  B.  D.  194;  and 

&  S.   259  ;  Uardman  v.  Booth,  1  post,  p.  368,  foUowiog  Goodtvin  v. 

H.  &  C.  803.  Boharts,  L.  R.  10  Ex.  337  ;  L.  R. 

(b)  Per  Bram\?eU,  B.,  in  Ga-  1  App.  Caa.  476. 
barroiv  v.  Kreeft,  L.  R.  10  C.  P. 
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them  the  dock  warrants.  Defendants  act  in  good  feith, 
and  take  fresh  dock  warrants  from  the  dock  company. 
Plaintiflf  brings  an  action  against  defendants  for  the 
tobacco.  Plaintiff  is  not  estopped  from  recovering  it  from 
them  (d). 

A.,  the  owner  of  goods,  allows  a  factor  B.  to  have  pos- 
session of  the  goods,  or  of  the  documents  of  title  to  the 
goods,  thereby  enabling  B.  to  hold  himself  out  to  the 
world  as  having,  not  only  the  possession,  but  the  property 
in  the  goods.  B.  sells  the  goods  without  giving  A.  notice. 
A.  is  bound  by  the  sale,  and  is  estopped  from  recovering 
the  goods  from  the  vendee  (e). 

A  contract  was  entered  into  for  the  sale  by  B.  and  D. 
to  a  company,  of  certain  property,  and  for  the  issue  and 
delivery  to  B.  and  D.,  immediately  upon  the  formation  of 
the  company,  of  debentures  to  the  amount  of  £150,000 


{(J)  Johnson  v.  Credit  Lyonnais 
Co,,  L.  R.  2  C.  P.  D.  224 ;  L.  R 
3  C.  P.  D.  32.  But  see  now  the 
Factors'  Acts  Amendment  Act 
(40  &  41  Vic.  c.  39,  s.  3). 

{c)  Dyer  v.  Pem'son,  3  B.  &  C. 
38  ;  and  per  Cockbum,  C.  J.,  in 
Johnson  v.  Credit  Lyonnais  Co,, 
L.  R.  3  C.  P.  D.  32,  at  p.  39, 
commenting  on  and  qualifying 
the  doctrine  laid  down  in  Chitty 
on  Contracts  (10th  ed.),  p.  355. 
Purchasers,  pledgees,  and  others, 
dealing  with  factors,  agents,  and 
others,  who  are  in  possession  of 
goods,  are  in  many  cases  pro- 
tected by  the  Factors'  Acts  (4  G. 
4,  c.  83,  6  G.  4,  c.  94,  5  «k  6  Vic. 


c.  39,  and  40  &  41  Vic.  c.  39), 
which,  in  such  cases,  create  a 
statutory  estoppel  against  the 
owner  of  the  goods,  preventing 
him  making  any  subsequent  claim 
to  the  goods  so  dealt  with.  No 
protection,  however,  is  afforded  to 
them  at  common  law,  against 
claims  by  the  owner,  except  in 
cases  of  estoppel  like  those  given 
in  the  illustration  ;  see  Pat^rson 
v.  r^wA,  2  Str.  1178;  Baubujny 
V.  Duval f  5  T.  R,  604  ;  Martini  v. 
Coles,  1  M.  &  S.  146  ;  and,  ex- 
cept as  to  certain  rights  of  set 
off ;  see  George  v.  Clagett,  Smith's 
L.  C.  (8th  ed.),  vol.  ii.,  p.  118. 
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which  were  to  be  payable  to  bearer,  the  capital  to  be 
repayable  to  bearer  at  the  end  of  three  years  from  the 
date  of  the  agreement.  The  contract  was  embodied  in 
the  Articles  of  Association,  and  the  company  was  forme^d 
to  give  effect  to  it.  Held,  upon  a  claim  being  made  by 
holders  of  the  debentures  to  prove  for  the  amount  speci- 
fied in  them,  that  the  company  was  estopped  from  setting 
up  any  equity,  or  right  of  set-off  or  counter-claim,  which 
it  might  have  acquired  against  B.  and  D.  to  whom  the 
debentures  were  originally  issued  (/). 

P.,  residing  at  Honfleur,  consigned  butter  to  plaintiff 
by  the  defendants  but  wrote  to  plaintiff  that  he  would 
send  no  more  until  he  heard  further.  Defendants'  agent 
at  Honfleur  wrote  to  plaintiff,  stating  that  17  barrels  of 
butter  were  consigned  to  him,  whereas  they  had  been 
delivered  to  the  defendants  by  P.  without  address.  Plaintiff 
paid  the  can-iage  charged  by  defendants,  and  accepted  a 
bill  drawn  by  P.  for  the  value  of  the  butter.     Defendants 


(/)  In  re  Blahely  Ordnance 
Co.,  Ex  jmrte  New  Zealand  Bank- 
iiHj  Corporation^  L.  R.  3  Ch.  App. 
154.  The  estoppel  in  this  case 
arose  out  of  the  contract  by  the 
company  to  issue  debentures  "pay- 
able to  bearer."  This  implied  a 
representation  that  the  holder 
should  be  free  from  prior  equities, 
&c.  No  such  estoppel  would 
arise  on  a  contract  by  a  company 
to  issue  debentures  bearing  in- 
terest, but  not  saying  anything 
about  the  form  of  the  debentures, 
even  though  the  debentures 
actually  issued  were  in  the  form 


of  an  undertaking  by  the  company 
to  pay  a  certain  sum  to  **  C.,  or 
to  his  executors,  administrators, 
or  transferees,  or  to  the  holder 
for  the  time  being  of  the  deben- 
ture bond."  See  In  re  Natal 
Investment  Co.,  L.  R.  3  Ch.  App. 
355,  explained  in  Ex  jmrt^  City 
Bank,  L.  R.  3  Ch.  App.  758; 
and  see  In  re  Romford  Canctl  Co., 
L.  R.  24  Ch.  D.  85,  at  p.  92. 
In  such  a  case  the  ordinary  rule 
as  to  the  liabilities  of  assignees 
of  choses  in  action  would  apply 
see  jx}st,  p.  346,  note  (k). 
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afterwards,  at  P/s  request,  delivered  the  butter  to  another 
person.  Plaintiff  then  sued  defendants  for  the  amount 
of  his  acceptance  and  for  the  amount  he  had  paid  for 
carriage,  which  latter  amount  defendants  paid  into  court : 
held,  that  the  inaccurate  statement  made  by  defen- 
dants was  not  made  with  the  intention  tha^t  plaintiff 
should  act  upon  it,  and  that  plaintiff's  act,  i.e.,  pre- 
sumably, the  acceptance  of  the  bill,  was  not  the  reasonable 
consequence  of  the  statement,  and  that  therefore  the  fact 
did  not  amount  to  an  estoppel  which  rendered  defendants 
liable  for  the  value  of  the  butter  (g). 

Plaintiffs  delivered  to  defendants,  for  carriage  on  board 
defendant's  ship,  a  closed  case  containing  silk  goods. 
The  bill  of  lading,  as  tendered  by  plaintiffs  for  signature, 
described  the  contents  of  the  case  as  linen  goods,  but 
before  signing,  the  captain  impressed  upon  it  with  a 
stamp  the  words  ''weight,  value,  and  contents  unknown." 
The  freight  charged  for  silk  was  higher  than  that  for 
linen  goods,  and  the  freight  paid  for  the  goods  was  that 
for  linen  goods ;  but  plaintiffs  represented  the  goods  to 
be  linen  inadvertently  and  without  fraudulent  intention. 
On  the  ship's  arrival  at  her  destination  it  was  found,  that 
two  pieces  of  silk  had  been  abstracted  from  the  case.  In 
an  action  by  plaintiffs  against  defendants  as  common 
carriers,  for  non-delivery  of  the  silk  goods  so  lost :  held, 
that  the  result  ot  the  addition  of  the  words  "  weight, 
value,  and  contents  unknown,"  to  the  bill  of  lading  was 
completely  to  do  away  with  the  effect  of  the  description 
of  the  goods  as  linen,  and  that  consequently  defendants' 

(f/)  Scides  V.  L.  d:  S.  W,  Ry,  Co,,  53  L.  T.  (O.  S.)  44. 


REPRESENTATION.  833 

contract  was  to  carry  the  case  and  its  contents,  whatever 
they  might  be,  and  that  plaintiffs  were  entitled  to  maintain 
the  action  (h). 

Plaintiff  bought  goods  which  were  to  be  consigned  to 
him  at  Liverpool  from  St.  Helen's  by  defendants'  rail- 
way. On  the  7th  of  July  1873,  plaintiff  received  an  advice 
note  from  defendants  informing  him  that  two  parcels  of 
goods  had  been  received  by  them  for  his  account,  and 
that  they  held  them  subject  to  his  order  and  to  the 
payment  of  rent  and  charges.  One  of  those  parcels, 
through  a  mistake  of  the  consignors  and  a  consequent 
mista-ke  of  defendant  company,  was  wrongly  described  in 
the  advice  note.  The  consignors  and  defendant  company 
having  discovered  their  mistake,  it  was  corrected  by 
means  of  a  *'  corrected  "  advice  note,  sent  as  before,  on 
the  9  th  of  July,  which  correctly  described  the  parcel  which 
before  had  been  wrongly  described,  but  which  was  not  on 
paper  of  the  colour  ordinarily  used  for  corrected  advice 
notes.  Plaintiff  appears  to  have  thought  that  the 
*'  corrected  "  advice  note  referred  to  a  third  parcel  of 
goods,  and  immediately  instructed  his  broker  to  sell  the 
whole  three  parcels.  Early  in  August  the  plaintift 
received  invoices  of  the  three  parcels  from  the  consignors 
and  paid  for  the  whole  by  an  acceptance  which  was  duly 
honoured.  The  goods  were  sold  on  the  21st  of  August, 
and  the  rent  and  charges  on  the  three  parcels  were  paid 


(A)   Lebeau  v.    General  Steam  out  fraud,  could    have  had  the 

Navigation  Col,  L.  R.  8  C.  P.  88,  effect  of  avoiding   the   contract 

Quoere,  whether  even  without  the  for   carriage  of   the    goods    by 

additional  worda^   the   misrepre-  defendants  as  common  carriers, 
sentation,  having  been  made  with- 


834  ESTOPPEL   IN   PAIS. 

to  defendants  by  tlie  broker,  but  it  turned  out  that  two 
parcels  only  had  been  delivered  to  defendants  (the  third 
still  remaining  on  the  premises  of  the  consignors),  and 
plaintiff  was  obliged  to  pay  his  purchasers  the  difference 
between  the  price  at  which  they  had  bought  the  third 
parcel,  and  what  they  had  to  pay  for  other  goods.  The 
mistake  was  not  made  known  to  all  parties  until  after  the 
sale  of  the  three  parcels,  and  delivery  of  two  of  them, 
and  a  demand  made  by  the  purchaser  for  the  delivery  of 
the  third.  Plaintiff  then  brought  an  action  against  defen- 
dant company  for  non-delivery  of  the  third  parcel.  The 
jury  found  at  the  trial,  "  that  defendants  knew  of  the  mis- 
take on  the  9th  of  July,  and  that  there  was  no  sufficient 
intimation  by  the  defendants  to  the  plaintiff  of  the  mis- 
take." They  did  not,  however,  find  any  negligence  on  the 
part  of  the  defendants.  Held,  that  defendants  were  not 
estopped  from  shewing  that  the  goods  had  never  reached 
their  hands  ;  and  consequently  could  neither  be  liable  in 
trover,  nor  for  breach  of  contract  in  not  delivering  the 
goods  {i).  Brett  J.  in  his  judgment,  after  stating  the 
propositions  applicable  to  estoppels  in  pais,  above  men- 
tioned (/i;),  said,  "  It  cannot,  as  it  seems  to  us,  be  truly 
affinned,  that  the  defendants  intended  any  representation 
of  theirs  to  be  acted  upon  by  the  plaintiff  in  the  way  of 
reselling  the  goods  .  .  .  the  only  intention  on  the 
part  of  the  defendants  which  can  be  properly  inferred 
from  the  sending  of  an  advice  note  is,  that  the  consignee 
should  send  for  the  goods     ...    the  plaintiff  did  not, 


(t)  Carr  v.  L,  dj  N,   W.  Ry.         (Jc)  See  anU,  p.  303. 
Co.,  L.  R.  10  C.  P.  307. 


REPRESENTATION.  835 

in  re-selling,  act  upon  any  representation  of  the  defen- 
dants, for  lie  resold  before  they  made  any  communication 
to  him.  In  re-selling,  he  neither  acted  upon  nor  was 
damaged  by  reason  of  any  representation  of  theirs.  And, 
if  the  second  intention  be  inferred,  the  plaintiff  did  not 
act  upon  it  by  sending  for  the  goods  ;  he  never  did  send 
for  them  "  (Z). 

C.  was  proprietor  of  certain  stock  in  the  London  and 
South  Western  Railway  Company.  P.,  the  confidential 
clerk  of  C,  feloniously  got  possession  of  a  certificate 
for  £1,000  of  the  stock,  and  sold  that  amount.  Subse- 
quently he  forged  C.'s  name  to  the  transfer,  and 
forwarded  it,  together  with  the  certificate,  to  the  brokers 
of  W.  the  purchaser,  who  liad  purchased  the  stock  from 
T.  a  member  of  the  Stock  Exchange.  The  brokers 
forwarded  the  transfer  and  certificate  to  the  company  for 
registration.  The  company  thereupon  wrote  to  C.  at  his 
usual  address,  inquiring  if  the  transfer  was  correct  The 
letter  was  intercepted  by  P.,  who  rephed  in  a  way  which 
appeared  not  quite  satisfactory.  The  company  forwarded 
a  second  letter,  which  was  also  intercepted  by  P.,  who 
gave  the  company  an  explanation  with  which  they  were 
satisfied,  and  they  immediately  sent  a  new  certificate  to 
W.'s  brokers.  The  fraud  was  subsequently  discovered, 
and  W.  sought  to  recover  from  the  company  on  the 
ground  {inter  alia)  that  he  was  entitled  to  rely  upon 
the  certificate  of  registration,  which  the  company  were 


(/)  Cf.  Coventry  v.  G.  E,  Ry.     the  part  of  the  company,  post, 
Co.,  L,  R.  11   Q.  B.  D.  776,  in     p.  370. 
which  there   was  negligence  on 
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estopped  from  questioning,  as  it  had  prejudicially  altered 
his  position.  Held,  that  the  company  having  issued  the 
certificate  to  W.,  without  any  want  of  care,  and  in  a 
bond  fide  manner,  were  not  estopped  from  contesting  its 
validity  (?n).* 

4.   The  representation  must  he  of  an  existing  fact^  and 
not  of  a  mere    intention. — W.   M.    gave   a  bond   and 
warrant  of  attorney  to  secure  the  repayment  of  a  sum  of 
mofiey.     An  action  was  brought  thereon,  and  judgment 
entered  up,  but  not  executed.     The  bond  and  warrant  of 
attorney  subsequently  came  into  the  possession  of  L.,  as 
personal  representative  of  the  original  obhgee.     L.  was 
on  terms  of  affectionate  friendship  with  W.  M.,  and  often 
said  that  he  had  been  unfairly  treated,  in  being  made  to 
enter  into  these  securities.     L.  had,  in  early  life,  received 
from  W.  M.'s  father,  a  conveyance  of  some  property  in 
India.     The  deed  of  conveyance  was  expressed  to  be  for 
a  money  consideration  of  10,000  rupees.     In  truth  the 
consideration  was,  if  any,  a  debt  of  1,200  rupees,  and  the 
rest  was  a  purely  voluntary  gift,  and  no  money  whatever 
passed,  when  the  conveyance  was  executed.     W.  M.  was 
about  to  marry,  and  when  his  marriage  was  in  contempla- 
tion, discussions  arose  about  the  bond  and  wan'ant  of 
attorney.     AV.  M.*s  father  told  L.  that  he  was  advised,  if 
she  did  not  abandon  the  claim  on  the  bond  and  warrant 
of  attorney  against  his  son,  to  execute  a  deed  which 
would  put  an  end  to   the   conveyance   of  his   Indian 
property    as    a    voluntary    conveyance.     L.    therefore 
promised   not    to    enforce    the   bond    and    warrant  of 

(m)  Waierhmse  v.  L,  dc  S,  W.  Ry,  Co,,  41  L.  T.  553. 
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attorney,  if  lie  would  abstain  from  interfering  witli  the 
conveyance.  Other  evidence  was  given  of  declarations 
by  her,  that  she  **  had  abandoned  "  the  claim,  and  of  a 
promise  often  repeated,  that  she  would  never  trouble 
W.  M.  about  it.  W.  M.'s  marriage  took  place,  and 
property  of  the  lady  to  whom  he  was  engaged  was 
settled  on  him  for  his  life,  upon  the  faith  of  the  represen- 
tations made  by  L.  that  she  would  never  call  for  the 
bond.  After  the  marriage,  W.  M.  instituted  a  suit  in 
Chancery,  praying  that  he  might  be  released  from  the 
bond,  that  the  wan-ant  of  attorney  might  be  delivered  up 
to  be  cancelled,  and  that  satisfaction  might  be  entered 
up  on  the  judgment  obtained  against  him.  Held,  in  the 
House  of  Lords,  that  plaintiflTs  bill  must  be  dismissed, 
but  without  costs  (n).  Per  Lord  Cranworth,  L.  C,  after 
citing  the  cases  of  Montefiore  v.  Montefiore  (o),  Neville  v. 
Wilhinson  {p)^  and  Baron  Parke's  judgment  in  Freeman 
V.  Cooke  (q) :    "  The  question  is,  whether  the  evidence 


(n)  Jorden  v.  Mmiey^  5  H.  L. 
Caa.  185.  The  judgments  were 
those  of  Lord  Cranworth  (L.  C.) 
and  Lord  Brougham,  di^sentietite 
Lord  St.  Leonards.  The  latter 
was  of  opinion  that  a  representa- 
tion of  intention  was  sufficient  to 
raise  an  estoppel.  The  judgment 
of  the  majority,  however,  has 
been  approved  of  in  several  more 
recent  cases  in  the  House  of 
Lords.  See  per  Lord  Selbomp 
in  CithensC  Bank  of  Lf/uvnana  v. 

First  National  Bank  of  Orleans, 
L.  II.  6  H.  L.  352,  at  p.  360 ; 
Thomjpmn   v.    Simpson,  L.    R.  5 


Ch.  App.  659  ;  and  ^fa(ldi^on  v. 
AUlerson,  L.  R.  8  App.  Cas.  467, 
at  p.  473.  The  only  authority 
against  it  has  been  Loffus  v.  Maw, 
3  Giff.  592,  followed  by  Malins, 
V.C.,  in  Coles  v.  Pilkington,  L.  H. 
19  Eq.  174.  But  this  has  been 
disapproved  of  in  Maddison  v. 
Aider  son,  L.  R.  8  xVpp.  Cas.  467, 
at  pp.  473,  483. 

(o)  1  Sir  W.  Bl.  363,  ante, 
p.  317. 

(/>)  1  Bro.  C.  C.  543,  ante, 
p.  318. 

{q)  2  Ex.  654. 
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here  shows  that  anything  took  place  which  brings  the 
case  within  those  authorities.  I  am  clearly  of  opinion, 
as  clearly  as  I  can  be,  knowing  that  I  am  counter  in 
this  respect,  certainly  to  an  authority  for  which  I  feel 
very  great  deference,  namely,  the  Master  of  the  Rolls, 
probably  to  the  Lords  Justices,  and  I  have  some  reason 
to  suppose,  also  to  some  at  least  of  your  lordships,  that 
it  does  not  I  am  bound  to  state  my  view  of  the  case  ; 
I  think  that  that  doctrine  does  not  apply  to  a  case  where 
the  representation  is  not  a  representation  of  a  fact,  but  a 
statement  of  something  which  the  party  intends  or  does 
not  intend  to  do.  In  the  former  case  it  is  a  contract,  in 
the  latter  it  is  not." 

Defendants  sold  B.  and  Co.,  100  tons  of  zinc  (unap- 
propriated) upon  certain  terms  of  payment,  giving  them 
at  the  time  of  the  contract,  four  several  documents  to  the 
following  eflfect :  "  We  hereby  undertake  to  deliver  to 
your  order  indorsed  hereon,  twenty-five  tons  of  merchant- 
able sheet  zinc  oiT  your  contract  of  this  date."  Upon 
the  faith  of  these  documents,  plaintiflfs  bought  of  B.  and 
Co.,  and  paid  for,  fifty  tons  of  the  zinc  mentioned  in  the 
contract.  B.  and  Co.  having  failed,  and  the  contract 
price  being  unpaid,  defendants  refused  to  deliver  the 
zinc.  Held,  that  the  giving  of  these  delivery  orders,  or 
*'  undertakings  '^  did  not  estop  defendants  from  setting  up 
as  against  the  vendees  of  B.  and  Co.,  their  right,  as  un- 
paid vendors,  to  withhold  delivery  (r).  Per  Brett,  L.  J. , 
(referring  to  the  delivery  order),  "  looking  at  it,  it 
obviously  contains  no  representation  of  any  fact,  and  the 

(/•)  Farmeloe  v.  Bain,  L.  R.  1  C.  P.  D.  445. 
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plaintififs  had  no  right  to  rely  upon  it  as  such  a  represen- 
tation, and  consequently  they  do  not  bring  themselves 
within  either  of  the  propositions  as  to  estoppel  which  I 
ventured  to  lay  down  in  Carr  v.  London  and  North 
Western  Ry.  Co.  {s)  and  to  which  I  still  adhere.  It  was 
a  mere  undertaking  or  contract  between  the  plaintiffs 
and  their  immediate  vendees." 

The  following  classification  of  the  different  kinds  of 
representation  has  been  made  by  Stephen,  J.,  in  a  recent 
case  (t).  "  It  seems  to  me,"  says  the  learned  judge, 
"that  every  representation  false  when  made  or  falsified 
by  the  event,  must  operate  in  one  of  three  ways  if  it  is 
to  produce  any  legal  consequences.  First,  it  may  be  a 
term  in  a  contract,  in  which  case  its  falsity  will,  accord- 
ing to  circumstances,  either  render  the  contract  voidable, 
or  render  the  person  making  the  representation,  liable, 
either  to  damages,  or  to  a  decree  that  he  or  his  repre- 
sentatives shall  give  effect  to  the  representation. 
Secondly,  it  may  operate  as  an  estoppel,  preventing  the 
person  making  the  representation  from  denying  its  trutli, 
as  against  persons  whose  conduct  has  been  influenced  by 
it.  Thirdly,  it  may  amount  to  a  criminal  offence.  The 
common  case  of  a  warranty  is  an  instance  of  a  represen- 
tation forming  part  of  a  contract.  Piclcard  v.  Sears  {u)^ 
and  many  other  well-known  cases,  are  instances  of 
representations  amounting  to  an  estoppel.  A  false  pre- 
tence by  which  money  is  obtained,  is  an  instance  of  a 
representation  amounting  to   a  crime.     Besides  these, 

{s)  L.   R.    ]  0  C.  P.  307,  ante,      5  Ex.  D.  293,  at  p.  296. 
p.  303.  (v)  6  A.  it  E.  409. 

{t)  Aldermn  v.  Maddison,  L.  R. 

2  2 
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there  is  a  class  of  false  representations  wliicli  have  no 
legal  effect.  These  are  cases  in  which  a  person  excites 
expectations  which  he  does  not  fulfil,  as,  for  instance, 
where  a  person  leads  another  to  believe  that  he  intends 
to  make  him  his  heir,  and  then  leaves  his  property  away 
from  him.  Though  such  conduct  may  inflict  gi'eater  loss 
on  the  sufferer  than  almost  any  breach  of  contract,  and 
may  involve  greater  moral  guilt  than  many  common 
frauds,  it  involves  no  legal  consequences,  unless  the 
person  making  the  representation  not  only  excites  an 
expectation  that  it  will  be  fulfilled,  but  legally  binds  him- 
self to  fulfil  it,  in  which  case  he  must,  as  it  seems  to  me, 
contract  to  fulfil  it.  It  will,  I  think,  be  found,  that  all 
the  difficulties  of  the  subject  may  be  solved  by  keeping 
in  mind  this  classification  of  the  different  classes  of  false 
representations." 

It  does  not  therefore  necessarily  follow,  that  because  a 
representation  is  of  a  mere  intention  and  therefore  has  no 
effect  by  way  of  estoppel,  the  party  who  has  acted  upon  it 
to  his  prejudice  has  no  legal  remedy  which  he  can  avail 
himself  of,  although  in  certain  cases  it  may  be  so.  Thus 
where  the  representation  is  verbal  and  is  made  with 
respect  to  some  matter  that  comes  within  the  Statute  of 
Frauds,  for  instance,  in  consideration  of  marriage  or  of 
the  sale  of  lands,  and  there  has  been  no  part  performance 
of  it  so  as  to  take  the  case  out  of  the  Statute,  it  cannot 
be  enforced,  and  the  party  who  has  acted  on  it  has  no 
remedy.  But  it  appears  from  the  judgments  given  in 
Mafhlison  v.  AUlerson  (?>•),  that  where  representations  of 

(/')  L.  l\.  8  App.  ('as.  407,  at  p.  473, 
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mere  intention  have  been  enforced,  and  of  this  there  are 
several  examples  (x) — they  must  be  held  to  have  been 
enforced  as  contracts,  but  that  in  all  other  cases  repre- 
sentations of  mere  intention  would  not  now  be  enforced 
either  at  law  or  in  equity  (y). 

5.  Acquiescence  or  standing  hj^  where  there  is  a  duty 
to  speah  or  assert  a  right, — As  already  pointed  out  (2),  in 
order  to  show  that  vested  rights  are  abandoned,  the 
representation  must  amount  to  a  licence  or  agreement. 
Thus  mere  permission  to  use  a  right  of  way  under  a 
special  agreement  does  not  operate  as  an  estoppel,  as  be- 
tween the  party  permitting  such  user  and  strangers,  after 
the  termination  of  the  agreement  (a). 

The  following  cases  are  examples  of  acquiescence  : — 
A  bankrupt  acquiesced  in  his  commission  of  bankruptcy 


(r)  See  Cookes  v.  Mascall,  2 
Vem.  200  ;  Wankford  v.  Fother- 
lei/y  2  Vera.  321  ;  Hodf/son  v. 
Hutchenson,  Vin.  Ab.,  vol.  v,,  p. 
522  ;  Luders  v.  Anstey^  4  Ves. 
501  ;  Uammersley  v.  De  Biely  12 
CI.  k  Fin.  45  ;  Caton  v.  CatoHy 
34  L.  J.  Ch.  564  ;  Prole  \,  Soady, 
2  Giff.  1  ;  Yeonuins  v.  Williams, 
L.  R.  1  Eq.  184  ;  and  Ungley  v. 
Ungley,  L.  R  5  Ch.  D.  887. 
The  case  of  Hamitverdey  v.  De  Bi^l 
and  other  cases  of  ante-nuptial 
contracts  are  fully  discussed  in 
Davidson's  Precedents  of  Convey- 
ancing, vol.  iii.,  part  I.,  appendix, 
p.  635.  See  also  Stephen,  J.'s, 
review  of  the  authorities  in  Al- 
derson  v.  MaAdvson,  L.  R.  5  Ex. 
D.    293.      The    principles   upon 


which  representations  of  intention 
are  enforced  in  equity,  are  ex- 
plained in  Evans  v.  Bicknell,  6 
Ves.  174  ;  Burrotoes  v.  Lock,  10 
Ves.  475 ;  Slim  v.  Croucher,  1 
De  G.  F.  <fe  J.  518,  at  p.  525  ; 
and  per  Bacon,  V.  C,  in  Coverdale 
V.  Eastwfjod,  L.  R.  15  Eq.  121, 
at  p.  131. 

{y)  See  Warden  v.  Jones,  23 
Beav.  487  ;  Mavtusell  v.  Hed(/eff, 
4  H.  L.  Cas.  1039  ;  Dasfitoood  v. 
Jennyn,  L.  R.  12  Ch.  D.  776; 
and  A f derson  v.  Mnddison,  L.  R. 
7  Q.  B.  D.  174  ;  and  L.  R.  8 
App.  Cas.  467 ;  reveraing  Stephen, 
J.,  in  L.  R.  5  Ex.  D.  293. 

(?)  Ante,  p.  303. 

{a)  Brett  v.  Clowser,  L.  R.  5 
C.  P.  D.  376. 


342  ESTOPPEL   IN   PATS. 

for  three  years,  and  solicited  the  votes  of  creditors  in  the 
choice  of  assignees.  He  was  held  precluded,  in  an  action 
for  money  had  and  received,  brought  by  him  against 
the  assignees,  from  disputing  the  validity  of  the  com- 
mission (by 

A.  is  sued  by  a  wrong  name,  and  suffers  judgment  to 
go  against  him  without  attempting  to  rectify  the  mistake. 
He  cannot  afterwards,  in  an  action  brought  by  him 
against  the  sheriff  for  false  imprisonment,  complain  of  an 
execution  issued  against  him  by  that  name  (c). 

G.,  the  owner  of  certain  fittings  to  a  public  house, 
demised  them  to  D.  D.  thereupon  became  tenant  of  the 
public  Tiouse  to  the  landlord  E.,  under  an  agreement 
which  gave  E.  a  lien  on  the  fittings.  G.  was  present  at 
the  execution  of  this  agreement.  Subsequently  W.,  on 
being  told  by  E.  that  D.  was  his  tenant,  bought  the 
fittings  from  D.  hondjifle  for  value,  in  ignorance  of  G.'s 
title  to  them  and  without  G.'s  knowledge  or  assent.  W. 
was  then  accepted  by  E,  as  tenant  in  the  place  of  D.  G. 
then  brought  an  action  of  trover  for  the  fittings  against 
AV.  At  the  trial,  Lord  Denman,  C.J.,  directed  the  jury, 
that  if  they  were  satisfied  that  the  plaintiff  had  so  allowed 
D.  to  deal  with  the  fittings,  as  to  hold  him  out  to  the 
world  as  the  owner  of  them,  and  that  the  defendant  had 
been  thereby  induced  to  purchase  them  bondjide^  in  the 
belief  that  they  belonged  to  D.,  then  the  defendant  was 
entitled  to  a  verdict  {<!). 

(b)  Like  v.  Howe  <lc  Rogeis,  6      ^lell,  13  Q.  B,  903. 

Esp.  20.  (d)  Gregg  v.  Welh,  10  A.  &  E. 

(c)  FisJier  v,  Mngnay,  5  M.  &      90.    This  direction  was  upheld  in 
<T.  778  ;  and  cf.  Walhy  v.  ^fcCon'      batic. 
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A.,  who  18  entitled  to  a  legacy  under  a  will,  has  a  claim 
against  the  testator,  which  he  conceals  fi'om  the  executor, 
until  after  he  has  received  the  legacy.  A.  afterwards 
sues  the  executor  for  the  amount  of  the  clahn.  A.  is 
precluded  from  objecting  that  the  amount  of  the  legacy 
was  not  paid  in  a  due  course  of  administration  (e). 

W.  H.  died  intestate  in  1798,  seised  of  a  house  and 
land,  leaving  a  widow,  and  an  only  son  by  her,  J.  H., 
fifteen  years  old.  The  widow  continued  to  reside  on  the 
property,  and,  about  a  year  after  the  death  of  W.  H., 
married  defendant,  and  resided  with  him  on  the  premises, 
J.  H.  also  living  with  them  until  1805,  when  he  went 
away,  occasionally  returning  for  about  a  fortnight  at  a 
time  until  1842.  About  that  time  defendant  applied  to 
plaintiffs  lessor  for  a  loan  of  £100  on  mortgage  of  the 
property,  and  on  that  occasion,  the  title  deeds  being 
produced,  the  solicitor  stated  that  it  was  necessary  that 
J.  H.  being  heir-at-law  to  W.  H.,  should  execute  the 
conveyance.  Defendant  accordingly  brought  J.  H.,  who 
executed  the  mortgage  and  signed  the  receipt  for  £100, 
wdiich  sum  was  received  by  defendant.  Held,  that 
defendant  by  his  conduct  had  waived  his  right  to  set  up 
the  Statute  of  Limitations,  so  as  to  defeat  the  right  of 
entry  of  J.  H.  and  those  claiming  under  him  (/). 

(e)  Stroud  v.  Stroud,  7  M.  &  private,  e.g.,  rights  of  presenta- 

G.  417.  tion  of  a  vicar  of  a  parish,  which 

(/)  Doe  d.   Groves  v.   Grotes,  are  accorapanied  by  spiritual  and 

16  L.  J.    Q.    B.    297  ;   see   also  other  duties  in  which  the    par- 

Sugden's  Vendors  and  Purchasers  ishioners   are   interested,   cannot 

(10th  ed.),p.  248,  cited  in  Sandys  be  waived  by  the  acquiescence  of 

V.    Hodgson,    10   A.    <fe    E.    476.  the    individual   possessing   those 

But  rights  which  are  not  merely  rights.     Sec  Mac Al lister  y.  Jlinhop 
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A  railway  company  permitted  a  carrier  to  hold  himself 
out  as  their  agent  for  the  receipt  of  goods  to  be  carried 
by  them,  and  to  represent  his  office  as  the  receiving 
office  of  the  company.  The  carrier  omitted  to  require 
certain  senders  of  goods  to  sign  the  usual  conditions 
required  by  the  company's  regulations.  Held,  that  this 
was  an  undue  preference  on  the  part  of  the  company,  and 
that  they  were  liable  to  an  injunction  under  the  Railway 
and  Canal  Traffic  Act  {(j). 

A  congregation  of  seceders,  by  a  formal  vote,  united 
themselves  to  the  Free  Church  of  Scotland ;  and,  in 
pursuance  of  that  vote,  a  Free  Church  minister  was 
solemnly  inducted,  without  any  objection  or  dissent  on 
the  part  of  a  small  minority  of  four  persons,  who  had 
complete  knowledge  of  all  the  proceedings.  In  an  action 
brought  by  these  four  persons  to  have  certain  property, 
which  had  passed  by  the  amalgamation,  restored  to  them, 
held,  that  they  were  estopped  by  their  own  conduct  from 
maintaining  the  action  {h).  Per  Lord  Campbell,  (L.C.), 
at  p.  829,  ''  The  doctrine  will  apply  which  is  to  be 
found,  I  believe,  in  the  laws  of  all  civilized  nations,  that 
if  a  man,  either  by  words  or  by  conduct,  has  intimated 
that  he  consents  to  an  act  which  has  been  done,  and  that 
he  will  offer  no  opposition  to  it,  although  it  could  not 
have  been  lawfully  done  without  his  consent,  and  he 

of  Rocluster,  L.  R.  5  C.  P.  D.  194.  v.  MetrojyoUtan  Ry,  Co.,  L.  R.  2 

See  further  as  to  the  waiver  of  a  App.  Cas.  439. 

right  of  forfeiture   under  a  six  (y)  17  &  18  Vic.  c.  31.     See 

months'  notice  to  repair,  by  en-  In  rt  Bajctndale^  1 1  C.  B.  N.  S. 

tcrtainin;^  proposals  of  the  lessee  787. 

for  sale  nf  the  property,  after  tlio  (//)    Cainnroiin   v.   Lorimer,    3 

notice  had  begun  to  run,  Iluyhes  Macq.  827. 


REPRESENTATION.  345 

thereby  induces  others  to  do  that  from  which  they 
otherwise  might  have  abstained,  he  cannot  question  the 
legahty  of  the  act  he  had  so  sanctioned,  to  the  prejudice 
of  those  who  have  so  given  faith  to  liis  words,  or  to  the 
fair  inference  to  be  drawn  from  his  conduct/'  And  agahi, 
at  p.  830,  "  I  agree  with  the  Lord  Justice  Clerk  and 
other  judges,  who  thought  that  it  is  not  necessary  to 
prove  concurrence,  on  the  part  of  tlie  Pursuers,  in  tlie 
proceedings  now  challenged,  and  that  proof  of  positive 
assent  or  concurrence  is  not  necessary.  I  am  of  opinion 
that,  generally  speaking,  if  a  party  having  an  interest  to 
prevent  an  act  being  done,  has  full  notice  of  its  having 
been  done,  and  acquiesces  in  it,  so  as  to  induce  a  reason- 
able belief  that  he  consents  to  it,  and  the  position  of 
others  is  altered  by  their  giving  credit  to  his  sincerity,  he 
has  no  more  right  to  challenge  the  act,  to  their  prejudice, 
than  he  would  have  had  if  it  had  been  done  by  his 
previous  licence." 

An  insurance  company  having  power  to  issue  bonds 
and  other  securities,  issued  to  S.  a  bond,  conditioned  to 
be  void  on  payment  to  him,  his  executors,  administrators, 
and  assigns  on  a  future  day,  of  £250.  The  bond  was 
assigned  for  value  to  B.,  and  notice  of  the  assignment 
given-at  the  office  of  the  company  and  accepted,  but  the 
assignment  was  never  registered.  No  enquiry  was  made 
as  to  the  validity  of  the  instrument,  before  B.  took  the 
assignment.  Before  the  bond  fell  due,  the  company 
went  into  liquidation.  Held,  on  an  application  by  B.'s 
executors  to  •  prove  against  the  company,  that  the 
company  had,  by  accepting  notice  of  the  assignment, 
precluded    themselves    from    setting    up    against    the 
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assignee,  equities  between  them  and  the  original  obligor 
attaching  to  the  instrument  itself  (k), 

A  so-called  joint  stock  company  was  established  in 
1825,  to  w^ork  a  mine,  in  which  plaintiffs  were  partners. 
Certain  calls  wore  made  on  plaintiffs  in  respect  of  their 
shares,  as  to  which  there  was  a  question  whether  they 
were  validly  made  or  not.  Plaintiffs  refused  to  pay  the 
calls,  whereupon  distinct  notice  was  given  to  them  that 
their  shares  were  forfeited.  Plaintiffs  took  no  steps  to 
assert  their  interest  for  a  period  of  nine  years  or  upwards. 
Held,  that  they  were  precluded  from  setting  up  a  claim 
to  be  partners  (/). 

Appellants  and  respondent  entered  into  a  written 
agreement  to  work  certain  mines,  and  to  form  a 
company  for  that  purpose.  The  company  was  formed, 
and  respondent  took  certain  shares  therein.  Subse- 
quently, respondent  wrote  to  one  of  the  appellants  a 
letter  containing  the  following  passage:  "If  I  cannot  pay 


(k)  In  re  Hei^cides  hisurance 
Co.^  Bruntons  Claim,  L.  R.  19 
Eq.  302  ;  see  also  per  Kay,  J.,  in 
In  re  Romford  Canal  Co.,  L.  R. 
24  Ch.  D.  85,  at  p.  92,  who  says, 
"  Such  an  equity  cannot  be  set  up 
against  an  equitable  transferee, 
whether  the  security  was  trans- 
ferable at  law  or  not,  if,  by  the 
original  conduct  of  the  company 
in  issuing  the  security,  or,  by 
their  subsequent  dealings  with 
the  transferee,  he  has  a  superior 
equity.'*  It  would  have  been 
otherwise,  however,  if  the  assign- 
ment had  been  in  fraud  of  the 


company,  even  though  the  assign- 
ment was  made  by  officers  of  the 
company,  and  the  fraud  was  con- 
fined to  them,  and  the  assignee 
was  an  innocent  purchaser  for 
value.  In  such  a  cajse  the  or- 
dinary rule  would  apply,  namely, 
that  an  assignee  of  a  chose  in 
action  takes  subject  to  the 
equities  which  affect  the  assignor. 
See  Atlierueum  Life  Assurance 
Society  v.  Pooley,  3  De  G.  <Sr  J. 
294. 

{I)  Prendffrgast  v.  Ttirton,  1  Y. 
&  ('.  Chanc.  Cas.  98 ;  see  also 
Norway  v.  Ihnve,  19  Ves.  144. 
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my  calls,  my  sbares  will  be  adverted  to  in  our  next 
meeting,  and,  when  notice  has  been  given  of  the 
intention  of  the  company,  they  will  be  forfeited  unless 
the  money  be  paid ;  this  is  the  usual  mode  of  proceed- 
ing, which  I  shall  endeavour  to  avoid."  Respondent 
afterwards,  in  other  correspondence  with  appellants, 
repeatedly  denied  appellants'  right  to  declare  his  shares 
forfeited.  He  however  neglected  to  pay  his  calls,  and 
subsequently  appellants  declared  respondent's  shares  to 
be  forfeited.  Held,  that  respondent's  shares  were  not 
iorfeited,  or  his  rights  under  the  agreement  affected,  by 
his  statements  or  conduct,  and  that  he  was  not  estopped 
from  filing  a  bill  in  chancery  for  dissolution  of  the 
partnership,  and  for  an  account  (m).  Per  Lord 
Wensleydale  (at  p.  670),  after  referring  to  Norioay  v. 
Eowe  («),  and  Prendenjast  v.  TuHon  (o) :  "  Now  looking 
at  the  conduct  of  the  respondent  in  this  case,  it  appears 
to  me  perfectly  clear,  that  it  cannot  be  considered  as 
amounting  to  an  acquiescence  of  that  sort.  From  the 
very  first  he  disputed  the  right  of  the  appellants  to 
declare  the  forfeiture  of  the  shares;  he  has  been 
complaining  of  them  from  that  day  to  this;  and  it  is 
impossible  to  regard  his  conduct  as  amounting  to  an 
implied  agreement,  or  an    implied  representation,  that 

(wi)  Clarke  v.  Hart,  6  H.  L.  Mining  Co,  v.   McLister,  L.  R.  1 

Cas.  633,  discussed  and  explained  App.    Cas.     39.      But  it  might 

in  Rulex.  Jewell^  L.  R.  18  Ch.  I),  have  that  effect  in  the  case  of  a 

560.     And  mere  laches  does  not  voidable  allotment  of  shares.    See 

disentitle  the  holder  of  shares  to  In  re  Scottish  Petroleum  Co.,  L.  R. 

equitable  relief  against  an  invalid  23  Ch.  D.  413. 

declaration    of    forfeiture.      See  («)  19  Ves.  144. 

Oarden     dully     United     Quartz  (o)   1  Y.  k  C.  Ch.  ('i\s,  98. 
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tliey  might  go  on  with  the  concern  for  their  own  benefit, 
and  that  he  would  not  claim  any  share  of  the  profits." 

At  a  meeting  of  the  partners  in  a  cost-book  mine,  held 
in  1874,  it  was  stated  that  the  mine  was  £2,003  in  debt, 
and  a  call  of  £25  was  made  upon  each  of  the  six  shares 
in  the  mine.  Two  of  the  partners  did  not  pay  this 
call,  and  were  in  arrears  for  other  calls.  At  subsequent 
meetings  in  June,  1874,  the  shares  of  these  partners 
were  declared  to  be  forfeited.  These  two  partners  took 
no  steps  as  to  the  mine  until  July,  1879,  when  they  made 
a  claim,  and  in  September,  1880,  they  brought  an  action, 
alleging  that  the  shares  had  not  been  regularly  forfeited, 
and  claiming  to  be  still  partners.  Held,  that  even 
assuming  the  shares  not  to  have  been  regularly  forfeited, 
the  plaintiffs,  under  the  circumstances,  could  not,  after 
lying  by  for  more  than  six  years,  successfully  assert  their 
claim  to  be  partners  (p).  Per  Kay,  J.  (at  p.  665),  citing 
from  Lord  Wensleydale's  judgment  in  Clarke  v. 
Hart  ((/),  "  Now  it  appears  to  me  that  the  principle  to  be 
deduced  from  the  cases  of  Prendtrijast  v.  Tarton  (r),  and 
Norway  v.  Bowe  (,s)  is,  that,  if  a  party  lies  by,  and  by 
his  conduct  intimates  to  the  other  partners  iii  the  concern 
that  he  has  abandoned  his  share,  they  may  then  deal 
with  it  as  they  please ;  if  his  conduct  amounts  to  a 
representation  of  that  sort  he  is  estopped  by  it,  and 
cannot  afterwards  complain.'* 

A.,  before  the  registration  of  a  company,  applied  for 
shares  on  the  faith  of  a  prospectus,  and  allowed  more 

(/>)  Rvh  V.  Jewell,  L.  R.    18  (r)   1  Y.  &  C.  (^h.  Cas.  98. 

Ch.  D.  660.  (.y)   19  Vcs.  14  k 

(y)  G  II.  L.  Cii8.  at  p.  670. 
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than  a  year  to  elapse,  from  the  time  when  his  sliares 
were  allotted  to  him,  before  raising  the  objection  that 
the  memorandum  of  association  was  not  in  accordance 
with  the  prospectus.  Held,  tliat  his  application  to  have 
his  name  taken  off  the  list  of  contributories  came  too 
late  (t). 

a.  The  duty  to  speak  or  asseH  a  rights  must  exist, — 
A.,  having  a  right  to  an  estate,  by  his  conduct  induces 
B.  to  purchase  it  from  another.  A.  will  be  precluded 
from  afterwards  setting  up  his  right  against  B.  (w). 

Defendant  was  surety  for  the  performance  of  an 
agreement  between  plaintiffs  and  N.  Subsequently  the 
agreement  was  varied  by  a  release  being  executed, 
defendant  not  being  a  party,  and  in  such  a  manner  as  to 
discharge  the  surety.  The  terms  of  the  agreement  not 
having  been  carried  out,  plaintiffs  sued  defendant  on  his 
guarantee,  and  it  was  sought  to  make  him  liable  on  the 
ground  that,  by  his  conduct  in  standing  by,  plaintiffs 
were  led  to  believe  that  he  assented  to  the  alteration 
in  the  agreement,  and  therefore  that  defendant  was 
estopped  from  setting  up  the  alteration  of  the  agreement 
by  way  of  defence  (:r).     Blackburn,  J.,  however  said  (at 


{t)  In  re  Earned^ »  Banking  Co,, 
Peers  Case,  L.  R.  2  Ch.  App. 
674  ;  see  also  Evans  v.  Snialf- 
combe,  L.  R.  3  H.  L.  249.  A 
fortiori,  this  would  be  the  case  if 
the  application  were  made  after 
the  winding  up  of  the  company. 
See  Oakes  v.  Turquaml^  L.  R.  2 
H.  L.  325  ;  Tennent  v.  City  of 
(jlasgov)  Banky  L.  R.  4  App.  Cas. 


621  ;  In  re  Hull  and  County 
Bank,  Burgess's  Case^  L.  R.  1.5 
Ch.  D.  507*,  at  pp.  512,  513. 

{u)  See  the  rule  laid  down  in 
Sugden's  Vendors  and  Purchasers 
(lOth  ed.),  p.  428,  as  stated  in 
Sandys  v.  Uodgson^  10  A.  <fe  E. 
476. 

{x)  P'olaJc  V.  Everett,  L.  R.  1 
Q.  B.  D.  669. 
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p.  673),  "  We  must  take  it  to  be  the  fact,  that,  thougli 
defendant  was  well  aware  of  this  release  being  executed, 
he  was  not  an  assenting  party  to  it.  Then  it  is  argued 
that  knowledge  on  the  part  of  the  surety  that  there  is 
going  to  be  a  release  of  a  part  of  the  security  is  enough, 
without  assent.  I  cannot  see  any  authority  for  that.  .  .  . 
To  say  that  a  person  who,  being  a  surety,  becomes  aware 
that  the  creditor  is  going  to  give  time  or  do  something 
else,  which,  if  done  without  his  assent,  may  discharge 
him,  is  bound  to  warn  the  creditor  against  doing  it,  is  a 
thing  for  which  no  authority  whatever  has  been  cited." 

A.'s  signature  to  a  bill  is  forged.  If  A.  is  aware  that 
a  bank  is  relying  upon  his  forged  signature,  he  cannot 
lie  by  and  not  divulge  the  fact,  until  he  sees  that  the 
position  of  the  bank  is  altered  for  the  worse.  But  his 
mere  silence  for  a  period  subsequently  to  the  time  when 
he  first  knew  of  the  forgery,  during  which  period  the 
position  of  the  bank  is  in  no  way  altered  or  prejudiced, 
will  not  be  held  to  be  an  admission  or  adoption  of 
liability,  so  as  to  estop  A.  from  denying  his  hability  on 
the  bill  {y). 

)8.  Knowledge  of  the  tJdng  done  must  he  brought  home 
to  the  acquiescing  party  {z). — A.  having  a  charge  or 
incumbrance  upon  certain  property,  stands  by  and  allows 
B.  to  advance  money  on  it  on  the  supposition  that  it  is 
unincumbered.     A.  knows  that  B.  is  going  to  advance 


{y)  McKenzie  v.   British  Linen  grounds  only. 
Co.j  L.  R.   6  App.  Cas.  82 ;  see  {z)  Bamsden  v.  Dyson^  L.  R.  1 

also  Davis  v.  Bank  of  England^  2  H.    L.    129;    Johnson  v.    Credit 

Bing.    393.      Judgment  was  re-  Lyonnau  Co.,  L.  R.  3  C.  P.  D.  32, 

versed  in  error,  but  on  technical  at  p.  40. 
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the  money,  and  suppresses  the  fact  of  his  own  interest. 
A.  is  estopped,  as  against  B.,  from  subsequently 
enforcing  his  charge  (a). 

A.,  an  owner  of  land,  stands  by  and  allows  B.  to  lay 
out  money  in  building  on  his  (A/s)  land,  A.  being  all  the 
time  aware  of  his  right  to  the  land,  and  B,  having  no 
notice  of  it.  A.  is  estopped  from  subsequently  asserting 
his  right,  and  will  be  compelled  to  permit  B.  to  have 
quiet  and  peaceable  enjoyment  of  the  land  so  built  on  {h). 

In  an  action  for  the  recovery  of  land,  defendant  pleaded 
that  he,  several  years  ago,  "  by  and  with  the  knowledge, 
approbation,  and  consent  of  Plaintiff,"  built  a  wall  for  the 
purpose  of  making  a  boundary  wall  between  plaintiff's  land 
and  his  own,  and  that  the  portion  claimed  was  included 
within  the  said  boundary  v^all  on  his  side.  Held,  on 
demurrer,  that  the  plea  should  be  construed  as  impliedly 
alleging  that  the  plaintiff  had  represented  to  the  defendant 
that  the  site  of  the  wall  was  the  boundary  ;  and  that  such 
representation  having  been  made  with  the  intent  of  being 
acted  upon,  and  the  defendant  having  acted  upon  it  by 
building  the  wall,  the  plea  was  a  good  defence  by  way  of 
estoppel  (c). 

E.  in  1870  was  adjudicated  a  bankrupt,  and  was 
allowed  by  the  trustee  to  carry  on  his  business  for  the 

(a)  Per   Jessei,  M.  R.,   in  JBx  Troughton  v.   Gitlepy  Amb.  630. 

parte  Ford^  In  re  Caughey,  L.  R.  See  also  Vin.  Ab.   Tit.  Contract 

1  Ch.  D.  521,  at  p.  528.  and   Agreement,  p.    523,  pi.   40 

{b)  Per   L.   0.  in  East  Indut  (Mich.  5  G.  Cane),  cited  in  Joi\ 

Co.  V.  VincerUy  2  Atk.   82  ;  and  den  v.  Money^  5  H.  L.  Cas.  85  ;  and 

per  Jessel,   M.  R.,  in   Ex  parte  Cowell  v.  Watts,  19  L.  J.  Ch.  45  j. 

Fordy  In   re   Caughey,  L.    R.    1  (c)  Sheridnn  v.  Barrett,  4  L.  R. 

Ch.    D.    521,   at  p.    528,   citing  Ir.  223. 
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benefit  of  his  creditors.     In  1875  a  creditoi',  whose  debt 

• 

had  been  contracted  whilst,  and  who  was  ignorant  of  the 
circumstances  under  which,  E.  was  so  trading,  obtained  a 
judgment  against  him,  under  which  the  sheriff  seized  in 
execution  furniture  which  E.  had  acquired  by  means  of 
the  profits  of  such  trading.  Upon  an  interpleader  issue, 
it  was  held  that  the  goods  belonged  in  equity,  and  there- 
fore at  law,  not  to  the  trustee,  but  to  the  execution 
creditor  (d). 

The  creditors  of  a  trader  who  had  filed  a  Uquidation 
petition,  resolved  that  he  should  have  his  discharge  when 
they  had  received  a  sum  amounting  to  two  shillings  in 
the  pound  on  their  debts.  The  estate  realised  only  half 
that  sum.  The  debtor  went  into  business  again,  without 
obtaining  his  discharge,  and  contracted  new  debts,  and 
afterwards  filed  a  second  liquidation  petition.  Held,  that 
in  the  absence  of  positive  evidence  that  the  trustee  or  the 
creditors  under  the  first  petition  were  aware  of  the  sub- 
sequent trading,  they  were  entitled,  in  priority  to  the  new 
creditors,  to  the  assets  acquired  by  the  debtor  in  the 
course  of  his  trading,  to  the  extent  necessary  to  make  up 
the  two  shillings  in  the  pound  :  for  that  it  could  not  be 
assumed  that  the  old  creditors  intended,  when  they  passed 
their  resolution,  that  the  debtor  should  trade  again  in 
order  to  be  able  to  pay  the  two  shillings  in  the  pound  (e). 

A  bankrupt,  who  had  never  obtained  his  order  of  dis- 

{(l)  En^elhack  v.  Kixnn,  L.   W.  {e)    Ex    parte     Ford,    In    re 

10  C.  P.  645,  following  rro?/y«^>/i  Cangliep,  L.  R.    1   Ch.    D.   521; 

V.    Gitleyy  Amb.    629  ;    see   also  see  also  Meggy  v.   Impeinal  Dis- 

Ex  parte  Bolland,  In  re  Dysarty  count  Co.,  L.  R.  3  Q.  B.  D.  711. 
L.  R.  9  Ch.  D.  312. 


IlKPRKSENTATIOK.  353 

charge  or  passed  his  final  examination,  procured  employ- 
ment as  editor  of  a  weekly  newspaper  without  the 
permission  or  knowledge  of  his  trustee,  and  six  years 
after  the  bankruptcy  he  was  awarded,  by  the  decree  of  a 
competent  court,  £104  as  six  months'  salary  in  lieu  of 
notice  of  dismissal.  Held,  that  the  bankrupt's  trustee 
could  claim  this  money  before  it  was  paid  to  him,  as 
against  any  creditors  subsequent  to  and  without  notice  of 
the  bankruptcy,  and  that  the  trustee  had  not  been  guilty 
of  any  breach  of  duty  towards  such  creditors,  so  as  to 
estop  him  from  setting  up  his  claim  (/). 

6.  Estoppel  hy  Negligence. — The  rule  as  to  estoppel  by 
negligence  is  stated  by  Brett,  L.J.,  in  Carr  v.  London 
and  North  Western  liy.  Co.  (g)  as  follows :  *'  If  in  the 
transaction  itself  which  is  in  dispute,  one  has  led  another 
into  the  belief  of  a  certain  state  of  facts  by  conduct  of 
culpable  negligence  calculated  to  have  that  result,  and 
such  culpable  negligence  has  been  the  proximate  cause  of 
leading,  and  has  led,  the  other  to  act  by  mistake  upon 
such  belief,  to  his  prejudice,  the  second  cannot  be  heard 
afterwards,  as  against  the  first,  to  show  that  the  state  of 
facts  referred  to  did  not  exist/'  Of  this  rule  the  follow- 
ing eases  may  be  cited  as  illustrations  : — 

The  trustees  of  a  charity  in  Dublin,  incorporated  by 
Act  of  Parliament,  and  having  a  common  seal,  possessed 
stock  in  the  public  funds,  which  stock  was  registered  in 

(/)    JVadling  v.  OHphant,  L.  R.  Co.,  L.  R.  11  Q.  B.  D.  776,  at  p. 

1  Q.  B.  D.  145.  780  ;  Gre(/g  v.  WWAs,  10  A.  6:  K. 

(ff)  L.  R.    10  C.   P.  307  ;  see  97 ;  and  Freeman  v.  Cooke,  2  Ex. 

also    the    same    learned  judge's  654. 
remarks  in  Coventry  v.  G.  E,  By, 

A  A 


354  ESTOPPEL   IN    PAIS. 

their  names  in  the  Bank  of  Ireland.     G.,  the  secretary  of 
the  incorporated  trustees,  was  allowed  to  have  then*  seal 
in  his  possession.     Five  several  powers  of  attorney  to 
receive  the  stock,  purporting  to  have  been  prepared  in 
diiferent  years,  and  to  have  been  sealed  with  the  seal  of 
the  incorporated  trustees,  were  presented  to  the  bank  by 
A.  and  the  stock  was  transferred  to  him.     The  due  aflSx- 
ing  of  the  seal  was  attested  by  witnesses,  without  any 
fraudulent  intention  on  their  part.     The  seal  had,  how« 
ever,  in  reality  been  affixed  by  G.  alone,  without   any 
authority  from  the  trustees.     The  facts  were  afterwards 
discovered,  and  G.  was  tried  and  convicted  of  forgery. 
By  a  power  of  attorney  duly  executed,  the  trustees  then 
authorised  C.  to  take  a  transfer  of  the  stock,  but  the  bank 
refused  to  make  the  transfer.     In  an  action  brought  by 
the  trustees  against  the  bank  for  so  refusing,  the  judge 
directed  the  jury  that  if,  under  the  circumstances,  the 
trustees  had  so  negligently  conducted  themselves  as  to 
contribute  to  the  loss,  the  verdict  must  be  given  for  the 
defendants  :  but,  on  exceptions  to  this  direction,  it  was 
held  to  be  wrong  (A).     Per  Parke,  B.  (at  p.  411),  *'  It  is 
clear,  we  think,  that  the  negligence  in  the  present  case, 
if  there  be  any,  is  much  too  remote  to  aifect  the  transfer 
itself,  and  to  cause  the  trustees  to  be  parties  to  mislead- 
ing the  bank  in  making  the  transfer  on  the  forged  power 
of  attorney."     And  again  (at  pp.  409,  410),  **  We  concur 
with  Mr.  Justice  Jackson  and  Justices  Ball,  Crompton, 
and  Torrens,  and  the  Chief  Justice  Lefroy,  in  thinking 
that  the  negligence  which  would  deprive  the  plaintiffs  of 

(h)  Bank  of  Ireland  v.  Trttstees  of  F vans' s  ChnritieSy  5  H.  L,  Cas. 
389,  413. 
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their  right  to  insist  that  the  transfer  was  invalid,  must  be 
negligence  in,  or  immediately  connected  with,  the  transfer 
Itself"  (e). 

T.  was  the  holder  of  certain  shares  in  a  company  upon 
which  £20  each  had  been  paid,  which  may  be  called  the 
£20  shares.  T.  was  also  entitled  to  certain  ot)ier  shares 
in  the  same  company,  upon  which  £2  each  had  been 
paid  up,  which  may  be  called  the  £2  shares.  T. 
instructed  his  broker  to  sell  the  £2  shares.  The  broker 
then  brought  to  T.,  for  execution  by  him,  deeds  of  transfer 
in  which  blanks  were  left  for  the  name  of  the  transferee, 
for  the  number  of  shares  sold,  and  for  the  distinctive 
numbers  of  the  shares.  The  deeds  bore  stamps  high 
enough  to  cover  the  £20  shares,  and  were  executed  in 
blank  by  T.  The  deeds  were  delivered  in  this  condition 
by  the  broker  to  hondjide  purchasers  for  value,  together 
with  the  share  certificates  for  the  £20  shares,  which  had 
been  fraudulently  obtained  by  the  broker  for  the  purpose. 
The  purchasers  afterwards  filled  up  the  blanks  in  the 
deeds  of  transfer,  in  accordance  with  the  certificates  for 
the  £20  shares.  Before  the  registration  of  the  purchasers 
as  holders  of  the  shares  was  complete,  T.  filed  a  bill 
against  the  company  and  the  purchasers,  claiming  to  have 
the  shares  given  up  to  him,  and  his  name  restored  to  the 
register.  Held,  by  the  Lords  Justices,  affirming  the 
decision  of  V.-C.  Wood,  that  the  plaintiif  was  entitled  to 


(it)  This  case  was  doubted  in  North  British  Australasian  Co.,  2 

Coles  V.   Bank  of  England,  10  A.  H.  &  C,  175,  and  in  Baxendah  v. 

&  E.  437,  which  latter  case  was,  Bennett,  L.  R.  3  Q.  B.  D.  525,  at 

however,  disregarded  in  Swan  v.  p.  534. 

A  A  2 
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the  relief  he  asked  for'(/r).  The  Court  however  con- 
sidered that  plaintiff's  negligence  had  been  so  great  that 
they  refused  to  give  him  his  costs  of  the  appeal.  The 
decree  of  V.-C.  Wood  in  the  Court  below  (l)  was,  "  It 
must  be  declared  that  the  several  deeds  of  transfer  are 
void,  and  that  the  plaintiff  is  entitled  to  the  shares  ex- 
pressed to  be  transferred  thereby,  and  to  have  his  name 
restored  to  the  register.  He  trusted  the  broker  to  the 
extent  of  the  sixty  £2  shares,  and  he  must  give  up  the 
money  received  in  respect  of  them :  and,  upon  his  sub- 
mitting to  that,  he  will  have  his  costs  of  the  suit.  *' 

Plaintiff  was  the  registered  owner  of  1000  shares  in  a 
joint  stock  company,  registered  under  the  Companies  Act, 
1856,  in  which  the  shares  could  only  be  transferred  by 
deed,  executed  by  both  transferor  and  transferee,  and 
which  mavbe  called  the  A.  shares.  Plaintiff  was  also  the 
owner  of  some  shares  in  another  company,  which  were 
also  transferable  by  deed  only,  and  which  may  be  called 
the  B.  shares.  Plaintiff  employed  a  broker  to  sell  the  B. 
shares  for  him.  The  broker  represented  to  plaintiff  that 
it  was  necessary  for  him  to  execute  ten  blank  forms  of 
transfer.  Plauitiff  accordingly  signed,  sealed,  and  de- 
livered to  the  broker  ten  blank  forms  of  transfer,  for  the 
transfer  of  the  B.  shares.  The  broker  only  used  eight  of 
the  blank  forms  for  that  purpose,  and,  having  stolen  the 
certificates  for  the  A.  shares  from  a  box  deposited  at  a 
bank  for  safe  custody,  he  feloniously  filled  up  the  two  re- 
mainins:  forms  as  transfers  of  500  each  of  the  A.  shares : 


(k)     Tayltr   v.    Great    Indian      285  ;  28  L.  J.  Ch.  710. 
Penlnsuhr  Hi/,  Co.,  28  L.  J.  Ch.  (/)   28  L.  J.  Ch.  28.5. 
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and  then,  liaving  forged  the  attestations,  he  delivered  the 
transfers,  together  with  the  certificates  for  the  A.  shares, 
to  hondjide  purchasers  for  value.  The  company,  on  the 
purchasers  presenting  to  them  these  transfers  and  certifi- 
cates, removed  plaintiffs  name  from  the  register  of  share- 
holders, and  placed  thereon  the  names  of  the  purchasers. 
The  fraud  was  afterwards  discovered,  and  the  broker  was 
tried  and  convicted  of  theft  and  forgery.  Plaintiff  then 
made  an  application  by  motion,  to  the  Court  of  Common 
Pleas  (/w),  to  have  his  name  replaced  on  the  register  of 
shareholders  as  the  owner  of  the  A.  shares,  and  that  the 
register  might  be  rectified  accordingly.  The  judges 
being  equally  divided  in  opinion,  Williams  and  Willes,  J.J., 
in  favour  of  plaintiff,  and  Erie,  C.  J.,  and  Keating,  J., 
against  him,  the  application  fell  through  {n).  Plaintiff 
then  commenced  an  action  against  the  company  in  the 
Court  of  Exchequer,  claiming  (1)  damages  for  the  non- 
performance by  defendants  of  their  duty  to  replace 
plaintiff's  name  on  the  register  of  shareholders,  and  (2)  a 
mandamus  to  compel  defendants  to  replace  his  name  on 
the  register.  This  court  was  also  equally  divided  in 
opinion,  Martin  and  Channel,  B.  B.,  in  favour  of  plaintiff, 
on  the  ground  that  the  transfers  of  the  shares  were 
void  (o)  ah  initio^  and  that  plaintiff  was  not  estopped,  by 
his  negligence,  from  insisting  that  the  property  in  the 

{m)  Under  19  «fe  20  Vio.  c.  47,  Ex  parte  Robert  Swan,  7  C.  B. 

8.  25,  and  20  &  21  Vic.  c.  U,  sa.  N.  S.  400. 
8,  9.  (o)  Transfers  of  shares  in  blank, 

(n)    In    the    matter    of    the  however,   though  void    at    law. 

North  British    Australasian   Co.  give   in    equity  a    right  to  call 

{Lint,),    and    The    Joint    Stock  for  a  legal  transfer.     See  Morris 

Companies  Acts,  1856  and  1857.  v.  Cannan,  4  De  G.  F.  &  J.  581. 
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shares  did  not  pass  under  the  transfers,  and  Pollock,  C.  B., 
and  Wilde,  B.,  in  favour  of  defendants  (^).  The  case 
then  came  before  the  Exchequer  Chamber  in  error,  when 
there  was  a  large  majority  of  judges  in  favour  of  plaintiff 
on  the  ground  above  stated,  namely,  Cockburn,  C.  J., 
Crompton,  Willes,  Byles,  and  Blackburn,  J.  J.,  ^?^s- 
sentiente  Keating,  J.,  who  adhered  to  his  previous 
opinion  {q).  It  was  held  however  (1)  jjer  Mam  curiam^ 
both  in  the  Court  of  Exchequer  and  in  tlie  Exchequer 
Chamber,  that  negligence,  to  operate  as  an  estoppel,  must 
be  the  proximate  cause  of  loss,  and  (2)  by  the  majority  of 
the  judges,  that  the  doctrine  of  estoppel  by  executing 
instruments  in  blank,  is  confined  to  negotiable  instru- 
ments and  does  not  apply  to  deeds.  The  followmg  ex- 
tracts are  given  from  the  judgment  in  this  case.  Per 
WilHams,  J.,  in  the  Court  of  Common  Pleas  (r) :  "  It  is 
one  thing  to  say  that  a  man  shall  be  answerable  for  such 
immediate  consequences  of  his  acts  as  a  reasonable  man 
might  well  foresee  and  dread,  and  would  therefore  shun. 
But  it  is  another  and  very  different  proposition  to  main- 
ta,in,  that  a  man  shall  forfeit  his  property,  because  he  has 
done  an  act  which  will  not  be  perilous  unless  others  are 
also  guilty  of  misconduct  which  that  act  does  not  cause. 
In  my  opinion  such  an  act  ought  not  to  disentitle  the 
applicant,  even  supposing  the  doctrine  established,  that  he 
would  be  disentitled,  if  the  filling  up  of  the  blank  transfer 

And  see  as  to  transfers  of  shares  N.  603. 

under  the  Companies  Acts,  Buck-  (q)    Swan    v.    North    British 

ley  on  the  Companies  Acts  (4th  Australasian  Co.  (Lim.),  2  H.   & 

ed.),  p.  408  et  seq.  C.  175. 

(/>)    Swan     V.    North    British  (r)   7  C.  B,  N.  S.  400. 

Australasian  Co,  (Lim.)^  7   II.  & 
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had  per  se  enabled  the  broker  to  commit  the  fraud.     I 
think  that  the  title  to  the  shares  has  all  along  remained 
in  the  applicant/'     Per  Martin,  B.,  in  the  Court  of  Ex- 
chequer (.s),  "  In  the  present  case  the  alleged  negligence 
of  the  plaintiff  was  separated  from  the  execution  of  the 
alleged  transfer  by  three  felonious  acts  of  the  broker,  viz. ; 
first,  his  theft  of  the  certificates :  secondly,  his  fraudulently 
filling  in  the  numbers  into  the  blanks  :  thirdly,  his  fraudu- 
lently transferring  the  shares  to  purchasers  ;  all  of  them  in 
fraud  of  the  plaintiff.''     Per  Mellor,  J.,  in  the  Exchequer 
Chamber  (0,  **The  false  representation  is  the  representa- 
tion of  the  broker,  not  of  the  plaintiff,  and  the  proximate 
cause  which  induced  the  company  to  alter  their  position  to 
their  prejudice  was  the  fraudulent  and  felonious  conduct 
of  the  broker,  and  not  the  negligence  of  the  plaintiff." 
Per  Blackburn,  J.  (ibtd.)^   "  Now  I  agree  that  a  party 
may  be  precluded  from  denying  against  another  the  exist- 
ence of  a  particular  state  of  things,  but  then  I  think  it 
must  be  by  conduct  on  the  part  of  that  party  such  as  to 
come    within    the    limits    so    carefully    laid    down    by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer  in  Freeman  v.  Cooke  (u).     It  is  pointed  out 
by  Parke,  B.,  in  the  course  of  the  argument  in  that  case, 
that,  in  the  majority  of  cases  in  which  an  estoppel  exists, 
*  the  party  must  have  induced  the  other  so  to  alter  his 
position  that  the  former  would  be  responsible  to  him  in  an 
action  for  it,'  and  he  had  before  pointed  out  that  negli- 
gence, to  have  the  effect  of  estopping  the  party,  must  be 
'  neglect  of  some  duty  cast  upon  the  person  who  is  guilty 

(s)  7  H.  &  N.  603.         (t)  2  H.  &  C.  175.         (w)  2  Ex.  654, 
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of  it/  And  tins,  I  apprehend,  is  a  true  and  sound 
principle.  A  person,  who  does  not  lock  up  his  goods, 
whicli  are  consoipiently  stolen,  may  be  said  to  be  negligent 
as  regards  himself,  but,  inasmuch  as  he  neglects  no  duty 
which  the  law  casts  upon  hhn,  he  is  not  in  consequence 
estopped  from  denying  the  title  of  those  who  may  have, 
however  innocently,  purchased  those  goods  from  the  thief, 
unless  it  be  in  market  overt."  .  .  "  What  I  consider 
the  fallacy  of  my  brother  Wilde's  judgment  is  this  :  he 
lays  down  the  rule  in  general  terms,  *  that  if  one  has  led 
others  into  the  belief  of  a  certain  state  of  facts,  by  conduct 
of  culpable  neglect  calculated  to  have  that  result,  and 
they  have  acted  on  that  belief  to  their  prejudice,  he  shall 
not  be  heard  afterwards,  as  against  such  persons,  to  show 
that  state  of  facts  did  not  exist.'  This  is  very  nearly 
right,  but  in  my  opinion  not  quite,  as  he  omits  to  qualify 
it  by  saying  that  the  neglect  must  be  in  the  transaction 
itself,  and  be  the  proximate  cause  of  the  leading  the  party 
into  that  mistake :  and  also,  as  I  think,  that  it  must  be 
the  neglect  of  some  duty  that  is  owing  to  the  person  led 
into  that  belief,  or,  what  comes  to  the  same  thing,  to  the 
general  public  of  whom,  the  person  is  one,  and  not  merely 
neglect  of  what  would  be  prudent  in  respect  to  the  party 
himself,  or  even  of  some  duty  owing  to  third  persons  with 
whom  those  seeking  to  set  up  the  estoppel  are  not  privy : 
and  these  distinctions  make  in  the  present  case  all  the 
diflference  ...  A  party  signing  in  blank  a  cheque  or 
bill,  or  other  negotiable  instrument,  does  intend  that  it 
shall  be  filled  up  and  delivered  to  a  series  of  holders,  and 
therefore  he  stands  to  all  those  holders  in  the  position 
indicated  in  the  first  branch  of  the  judgment  of  Freeman 
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V.  Cooke.  lie  means  the  holder  to  be  induced  to  take 
the  instrument,  as  if  it  had  been  filled  up  from  the  first. 
And  that  makes  a  marked  distinction  between  that  case 
and  the  present,  in  which  the  plaintiff  never  did  mean 
that  anyone  should  take  this  transfer  of  the  shares  as 
genuine  ''  ix). 

The  opinions  of  the  minority  of  the  judges  in   the 
above   case  are   ably  represented   by   the  judgment   of 
Keating,  J.,  in  the  Exchequer  Chamber  (?/),  as  follows — 
"  I  am  of  opinion  that  the  judgment  should  be  reversed, 
upon  the  ground  that  the~  plaintiff  has,  by  his  culpably 
negligent  act,  enabled  his  agent  to  commit  a  fraud  to  the 
prejudice  of  third  persons  by  fabricating  a  transfer  to 
them  of  the  shares  in  question,  and  has  so  estopped  him- 
self from  asserting,  as  against  such  third  persons,  that  the 
transfer  did  not  operate.     Here  the  plaintiff  delivered  to 
liis  agent  blank  transfers,  signed  and  sealed,  to  be  filled 
up  by  him  with  the  names  of  the  shares  and  transferees, 
and  even  with  the  names  of  attesting  witnesses,  with  the 
intent  that  he  should  thereby  obtain  money  from  third 
persons,  for  shares  which  he  must  be  taken  to  have 
known  his   agent  could  not  thus   legally  transfer,  but 
could  only  make  a  fraudulent  semblance  of  doing  so,  and 
when  the  agent  has,  by  means  of  such  transfers,  obtained 
money  from  innocent    third    parties,   the    question    is 
whether  he  (the  plaintiff)  can  be  heard  to  say,  as  against 

{x)  See  also  the  judgment  of  forgery     by    means     of     which 

(>ockbum,  C.  J.  (ibid.),  who  said  another  party  had  been  damni- 

that    he  was    of    opinion    that  fied,  was  not  of  itself  a  ground 

negligence     alone,     although    it  of  estoppel, 
might  have  afforded  an  opportu-  (y)  2  II.  «t  C.  175. 

nity   for    the   perpetration   of  a 
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such  third  parties,  that  his  agent  filled  up  the  names  of 
the  shares  as  Australasian,  whereas  he  had  directed  him 
to  fill  them  up  as  Australian  shares.  I  think  not,  upon 
any  principle  that  would  not  equally  apply  to  a  blank 
acceptance  fraudulently  filled  up,  but  in  the  hands  of 
a  bond  fide  holder.  It  was  argued  in  the  Court  below, 
that  forgery  and  robbery  were  not  the  necessary  or 
ordinary  result  of  the  act  of  delivering  the  blank 
transfers,  but  neither  is  it  in  the  case  of  blank  acceptances 
fraudulently  filled  up,  nor  was  it  in  the  case  of  Young  v. 
Grote  (z).  I  am  aware  that  it  has  been  said,  that  the 
principles  which  are  in  such  cases  applicable  to  negoti- 
able instruments  do  not  apply  in  other  cases,  but  I  have 
been  unable  to  find  any  case  decided  upon  any  such  dis- 
tinction. Had  such  existed,  it  would  have  fiirnished  a 
short  answer  in  the  case  of  The  Bank  of  Ireland  v. 
Evans's  Trustees  (a) ;  but  it  does  not  seem  to  have  been 
given  to  that  case,  nor  to  have  been  adverted  to  when 
the  case  of  Young  v.  Grote  (i)  was  cited  in  argument, 
and  commented  upon  in  the  judgments.  It  is  true  that 
the  plaintiff  could  not  have  anticipated  the  stealing  of  the 
certificates,  but  the  title  to  the  shares  is  conveyed  by  the 
deed  of  transfer,  the  certificates  being  merely,  I  appre- 
hend, a  machinery,  established  for  the  convenience  of  the 
company  in  conducting  their  business,  and  I  do  not 
think  the  responsibility  of  the  plaintiff,  in  respect  of  the 
transfer  made  by  his  agent,  is  affected  or  done  away  with, 
because  the  transfer  was  completed  by  the  felony  of  the 
broker.     No  doubt  the  plaintiff,  as  far   as  it  appears, 

{z)  4  Biug.  253.  (6)  4  Bing.  253. 

(a)  5  U.  L.  Ca«.  389,  413. 
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supposed  the  broker  to  be  an  honest  man,  and  was  mis- 
taken, a  circumstance  which  must  always  occur  in  every 
case  where  a  question  like  the  present  is  or  can  be  raised. 
But  the  acts  which,  in  Young  v.  Grote^  and  in  Tayler  v. 
Great  Indian  Peninsular  Railway  (c),  were  said  to  be 
acts  of  culpable  negligence,  appear  to  me  less  in  degree 
than  the  acts  of  negligence  attributed  to  the  plaintiff  in 
the  present  case,  and  which  directly  and  proximately  en- 
abled the  broker  to  effect  the  transfers,  which  he  made 
complete  by  his  felony  in  stealing  the  certificates.  1 
think  therefore  that  the  rule  in  the  well-known  case  of 
Lickharrow  v.  Mason  (d)  applies." 

Plaintiff,  the  owner  of  railway  shares  in  two  companies, 
took  certificates  from  the  companies,  for  which  he  gave 
receipts.  In  so  doing  he  gave  his  address,  in  one  instance 
at  the  office  of  a  banking  company,  in  the  other  at  a  club. 
He  deposited  the  certificates  with  the  manager  of  the 
bank  for  safe  custody.  The  manager  fraudulently  sold 
the  shares,  and  forged  plaintiff's  name  to  transfer  deeds 
of  the  shares.  The  companies  wrote  to  plaintiff,  inform- 
ing him  of  the  transfers,  and  receiving,  in  one  instance 
no  answer,  and  in  the  other  an  answer  purporting  to 
come  from  plaintiff  but  in  reality  forged  by  the  manager, 


(c)  28  L.  J.  Ch.  285  ;  28  L.  J. 
Ch.  710. 

(d)  2  T.  R.  63.  For  an  in- 
stance of  a  case  of  a  transfer  of 
shares  in  fraud  of  the  holder,  in 
which  the  company  was  guilty  of 
negligence,  and,  therefore,  liable 
to  the  real  holder  of  the  shares, 
see  Ashby  v.  lilackwell  d:  Million 


Bank  Co.,  1  Amb.  503.  And, 
for  an  instance  of  a  case  of  a 
similar  transfer,  by  means  of  a 
forged  letter  of  attorney,  in  which 
there  was  no  negligence  on  the 
part  of  the  company,  and  the 
purchaser  was  held  liable,  see 
Hildyard  v.  South  Sea  Co,  cC* 
Keate,  2  P.  AVms.  75. 
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registered  the  transfers.  Decreed,  on  bill  by  plaintiff 
against  one  of  the  companies  and  the  purchaser,  that  the 
purchaser  must  deliver  up  the  certificates  to  plaintiff, 
tliat  the  company  must  cancel  the  alleged  transfer,  aid 
the  entry  of  it  in  their  books,  and  must  deliver  to  plaintiff 
a  stock  certificate,  and  pay  to  him  the  dividend  then 
due,  and  all  future  dividends,  but  that  the  negligence 
or  mistaken  conduct  on  plaintiff's  part  disentitled  him  to 
costs  against  either  defendant  (c). 

A  person  in  the  service  of  the  clerk  to  the  guardians 
of  the  poor,  who  was  employed  to  fill  up  the  orders  for 
signature  by  them,  drew  a  number  of  orders  in  such  a 
way  that  the  amounts  for  which  they  were  drawn  could 
be  increased  by  the  insertion  of  words  and  figures  in  the 
blank  spaces;  and,  after  signature  of  the  orders,  he 
increased  the  amounts  accordingly.  Plaintiffs,  the  guar- 
dians, sued  defendant,  the  salaried  manager  of  a  bank, 
who  was  appointed  treasurer  to  the  guardians,  for  the 
amount  of  the  orders  so  paid.  On  a  case  stated  by  an 
arbitrator,  it  was  found  as  a  fact,  that  the  payment  of  the 
excess  was  due  solely  to  the  fact  that  the  treasurer's 
clerks  were  misled  by  want  of  proper  caution  on  the  part 
of  the  plaintiffs  and  their  clerk,  in  signing  the  orders 
fraudulently  prepared  for  their  signature.  Held,  that  the 
negligent  drawing  of  the  orders  disentitled  plaintiffs  to 
complain  of  the  payment  of  the  excess  (/ ). 

(e)  Johnston  v.  Renton,  John-  41   L.  T.  553,  where  there  was 

sfon    V.    Parcey,   L.    R    9   Eq.  no  uegligence  on  part  of  plaintifil 
1 81  ;  following  Cottam  v.  Eastera  (/)  Halifax  Union  v.    Wheel- 

Counties  Ry.  Co,,  1  J.  «fe  H.  243,  tvrighiy  L.  IL  10  Ex.  183. 
C'f.  Coates  v.  L,  d-  S,  W.  Ry.  Co.^ 
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To  an  action  for  the  loss  of  pictures  delivered  by 
plaintiff  to  be  carried  by  defendants,  a  railway  company, 
defendants  pleaded  the  Carriers  Act  (1  Wm.  4,  c.  68), 
and  plaintiff  replied  that  the  loss  arose  from  the  felonious 
acts  of  defendants'  servants.  The  pictures  were  loaded 
in  a  van  in  defendants'  yard,  ready  to  be  sent  to  their 
destination,  when  a  man  represented  himself  to  be  C,  a 
driver  in  the  employ  of  M.,  who  carried  for  defendants, 
and  defendants'  delivery  clerk  gave  the  man  a  pass 
which  enabled  him  to  drive  the  van  out  of  the  yard,  and 
so  to  steal  the  pictures.  There  was  a  man  named  C.  in 
M.'s  employ,  but  he  was  not  the  guilty  person.  Held, 
that  defendants  were  not  estopped  from  denying  that  the 
thief  was  their  servant  ((/).  Per  Blackburn,  J.,  (at  p. 
695),  "  There  may  have  been  negligence,  perhaps  gross 
negligence,  but  that  is  all." 

Plaintiffs,  merchants  at  New  York,  desiring  to  trans- 
mit £1,000  to  W.  &  Co.,  of  Bradford,  purchased  of 
S.  &  Co.,  in  New  York,  a  draft  for  that  amount,  payable 
to  the  order  of  plaintiffs  on  demand.  Plaintiffs  indorsed 
the  draft  specially  to  W.  &  Co.  or  order,  and  inclosed  it 
in  a  letter  addressed  to  them,  which  was  placed  in  a 
letter-box  in  their  office,  to  be  posted  in  the  usual  way. 
The  letter  was  stolen  by  one  H.,  a  clerk  in  the  employ 
of  plaintiffs,  who  forged  an  indorsement  of  W.  &  Co., 
and  procured  defendants,  bankers  in  London,  to  present 
the  draft  and  obtain  the  money,  which  was  placed  by 
them  to  the  account  of  a  person  acting  in  concert  with 
H.,  upon  whose  cheques  the  money  was  almost  imme- 

(.7)   ^r^y  V.  G,  E.  /?//.  Co.,  L.  R.  1  Q.  B.  D.  692. 
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diately  drawn  out.  In  an  action  for  money  had  and 
received  against  defendants,  they,  in  order  to  show  that 
the  negligence  of  plaintiffs  in  the  custody  and  transmis- 
sion of  the  draft,  afforded  facilities  for  the  fraud,  and  so 
estopped  them  from  suing  for  the  money,  tendered 
evidence  that  it  was  an  usual  and  almost  invariable 
practice  amongst  merchants  sending  large  remittances 
from  abroad,  to  send,  besides  the  letter  containing  the 
remittance,  a  letter  of  advice  by  the  same  or  the  next 
mail.  This  evidence  was  rejected,  on  the  ground  that 
the  alleged  negligence  was  collateral  only  to  the  trans- 
action giving  rise  to  the  action.  Held,  that  plaintiffs' 
right  to  the  draft,  and  to  sue  for  the  proceeds  thereof  in 
the  hands  of  defendants  as  money  received  to  their  use, 
was  not  affected  by  the  felonious  act  of  H.,  and  that  the 
evidence  tendered  was  properly  rejected,  as  it  was 
evidence  of  matters  which  were  entirely  collateral  to  the 
transmission  of  the  draft,  and  that  it  was  no  part  of  the 
duty  of  plaintiffs,  either  to  W.  &  Co.  or  to  the  general 
public,  to  have  sent  the  letter  of  advice  (//).  Per  Lord 
Coleridge,  C.  J.  (at  pp.  589,  590),  "  If  it  were  the  duty 
of  the  plaintiffs  to  guard  against  larceny  and  forgery  in 
that  way,  it  is  impossible  to  say  where,  as  observed  by 
Parke,  B.,  in  Bank  of  Ireland  v.  Evanses  Cliarities  (?),  on 
that  principle,  it  is  to  stop.  The  post-office  is  a  recognized 
means  of  transmitting  letters  with  their  contents  (not 
being  actual  money),  in  the  regularity  of  which  full 
confidence  may  be  placed.     But,  if  there  be  such  a  duty 

(h)   Arnold  v.    Cheque  Hank,      Renter's  Tel  Co.,  L.  R.  3  C.  P.  D 
Same  v.    City  Bank,   L.    R.    1      1. 
C.   P.   D.    578.     Cf.  Dickson  v.         {%)  5  H.  L.  Cas.  389. 
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in  this  case,  the  breach  of  which  would  amount  to  a 
neglect  of  proper  precaution,  and  disentitle  the  plaintiff 
to  sue,  it  would  equally  be  negligent  on  the  part  of  every 
sender  of  a  cheque  for  a  large  amount,  not  to  send  a 
separate  letter  of  advice  with  it,  which  would  entail  upon 
the  senders  of  cheques  new  and  unheard  of  responsi- 
bilities. Besides,  this  duty  would  be  collateral  to  the 
indorsing  and  forwarding  of  the  draft,  and  the  omission  of 
it  could  in  no  sense  be  considered  as  the  proximate  cause 
of  the  larceny  and  forgery  which  have  occurred  :  and  no 
authority  has  been  cited  to  us  to  the  effect  that  any  such 
failure  of  a  precaution  merely  collateral,  could  in  any 
way  affect  the  title  of  a  plaintiff  to  sue.' 

Scrip  certificates,  by  which  it  was  certified  that,  after 
payment  of  certain  instalments,  the  bearer  thereof  would 
be  entitled  to  be  registered  as  the  holder  of  shares  in  a 
banking  company,  were  issued  to  plaintiff,  and  by  him 
deposited  with  a  stock-broker  for  the  purpose  of  paying 
the  instalments  remaining  due,  and  dealing  with  such 
certificates  as  plaintiff  should  direct.  The  broker  in  fraud 
of  plaintiff,  and  without  his  authority,  deposited  the  scrip 
with  defendants  as  security  for  an  amount  due  from  him, 
the  broker,  to  defendants.  Defendants  were  not  aware 
of  the  fraud.  It  was  proved  that  the  usage  among 
bankers^  discounters,  money  dealers,  and  on  the  Stock 
Exchange,  had  been  for  many  years  to  treat  such  scrip 
certificates  as  negotiable  instruments  transferable  by 
mere  delivery.  Held,  that  defendants  were  entitled  to 
the  scrip  certificates  as  against  plaintiff,  first,  on  the 
ground  that  by  reason  of  the  usage  the  certificates  had 
become    negotiable    instruments   transferable   by   mere 
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delivery,  and  secondly,  on  the  ground  that  planitiff,  by 
depositing  with  his  broker  instruments  purporting  to  be 
transferable  by  deUvery  to  a  bo7id  fide  holder  for  value, 
was  estopped  from  denying  that  they  were  so  transferable, 
and  from  recovering  them  from  defendants  {k). 

Defendant  gave  H.  liis  blank  acceptance  on  a  stamped 
paper,  and  authorised  H.  to  fill  in  his  name  as  drawer. 
H.  returned  the  blank  acceptance  to  defendant  in  the  same 
state  in  which  he  received  it.  Defendant  put  it  into  a 
drawer  of  his  writing  table  at  his  chambers,  which  was 
unlocked,  and  it  was  lost  or  stolen.  C.  afterwards  filled 
in  his  own  name  without  defendant's  authority,  and  an 
action  was  brought  on  it  by  plaintiff  as  indorsee  for  value. 
Held,  that  defendant  was  not  hable  on  bill  (/) ;  per 
Bramwell,  L.  J.,  on  the  ground  that  there  was  no 
estoppel  between  the  parties,  which  prevented  defendant 
from  setting  up  the  true  facts,  as,  if  defendant  had  been 
guilty  of  negligence,  it  was  not  the  proximate  or  effective 
cause  of  the  fraud. 

A  son,  heir-at-law  to  his  father,  who  was  one  of  the 
executors  and  trustees  of  his  father  s  will,  though  he  had 
riot  proved  it,  and  whose  Christian  names  and  description 
w^ere  identical  with  those  of  his  father,  executed  mort- 
gages of  freehold  and  leasehold  property  of  the  father, 
and  applied  the  mortgage  money  to  his  own  purposes. 
He  handed  over  the  title  deeds  to  the  mortgagees.  The 
transaction   took   place   without   the  knowledge   of  his 

(k)  Rumhall    v.    Metrof^litan  Cas.  476. 
Bank,  L.    R.    2   Q.    B.    D.    194,  (0  BaxeruMe  v.  Bennett,  L.  R, 

following    Goodwin    v.     Eobarts,  3  Q.  B.  D.  525. 
L.  R.  10  Ex.  337 ;  L.  R.  1  App. 
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mother  and  sister,  who  were  co-trustees  and  co-execu- 
trixes with  him,  and  who  had  proved  the  will.  The  will 
had  not  been  registered  in  the  Middlesex  registry,  thougli 
the  property  was  situated  in  that  county.  The  mortgage 
deeds  were  registered.  They  purported  to  be  executed 
by  the  absolute  owner  of  the  property,  and  the  solicitor, 
who  acted  for  both  parties,  believed  the  son  to  be  the 
absolute  owner.  The  solicitor  searched  the  Middlesex 
registry,  but  the  son  told  him  nothing  about  his  father's 
will.  The  son  took  a  beneficial  interest  under  the  will. 
After  the  son's  death  the  fraud  was  discovered,  and  the 
mother  and  sister,  as  trustees  of  the  father's  will,  brought 
an  action  against  the  mortgagees,  claiming  a  declaration 
that  the  mortgages  were  void  against  them,  and  delivery 
up  of  the  title  deeds.  Held,  by  Kay,  J.,  and  the  Court 
of  Appeal,  that  the  son  in  executing  the  deeds  was 
personating  his  father:  that  the  deeds  were  forgeries, 
and  passed  nothing  to  the  mortgagees,  except  the  son  s 
beneficial  interest  under  his  father's  will,  and  that  the 
mortgagees  must  dehver  up  the  title  deeds  to  plaintiffs  (m). 
Per  Lindley,  L.  J.  (at  p.  6*^4),  "  It  is  said,  and  with  some 
truth,  that  the  plaintiffs  were  guilty  of  negligence  in  not 
registering  the  will,  and  no  doubt  in  one  sense  it  is  the 
non-registration  of  the  will  which  has  led  to  this  unfortu- 
nate fraud.  But  are  they  in  point  of  law  responsible  for 
that  ?  It  appears  to  me  that  they  are  not,  and  this 
conclusion  is  amply  covered  by  authority.  The  fraud,  and 
the  loss  to  the  mortgagees,  is  not  sufficiently  the  proxi- 
mate result  of  the  plaintiffs'  negligence  to  mal<e  them  in 

(m)  In  re  Cooper,  Cooper  v.  Vesey,  L.  R.  20  Ch.  D.  611. 

B   B 
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law  responsible  for  it.  A  crime  intervened,  the  forgery ; 
and,  although  they  were  negligent  in  not  registering  the 
will,  that  negligence  was  not  the  proximate  cause  of  the 
forgery,  and  still  less  the  proximate  cause  of  the  fraud 
which  was  the  result  of  the  forgery." 

Defendants  received  a  consignment  of  wheat,  and 
issued  a  delivery  order  for  it,  which  came  into  the  hands 
of  B.  Upon  this  delivery  order  B.  obtained  advances 
from  plaintiflFs.  Shortly  afterwards  defendants  issued  a 
second  delivery  order  in  respect  of  the  same  consignment 
of  wheat.  The  two  delivery  orders  were  difierent,  and 
such  as  might  be  reasonably  supposed  to  relate  to  distinct 
consignments  of  wheat.  Upon  this  second  delivery  order 
B.  obtained  further  advances  from  plaintiffs,  who  were 
under  the  belief  that  the  delivery  orders  related  to 
distinct  consignments  of  wheat  B.,  having,  aflterwards 
become  insolvent,  held,  that  defendants  were  estopped 
by  their  negligence  from  showing  that  the  two  delivery 
orders  related  only  to  one  consignment  of  wheat,  and 
that  they  were  liable  to  compensate  plaintiffs  for  the  loss 
sustained  by  them  through  the  advances  to  B.  (n). 

7.  The  representation  must  have  been  acted  upon  by  the 
party  setting  up  the  estoppel^  and  to  his  prejudice. — 
A.  brings  an  action  of  trover  for  the  recovery  of  property, 
against  B.  and  C,  and  recovers  judgment  against  B.  C, 
in  consequence  of  the  judgment,  authorises  the  property 
to  be  delivered  up  to  A.,  but  at  the  same  time  gives 
notice  to  A.  of  his  intention  to  reclaim  the  property  from 


(w)  Coventry  v.  G,  E,  Ry,  Co,,      v.  Z.  d;  N,  W.  Ry,  Co,,  L.  R.  10 
L.  R.  11  Q.  B.  D.  776.     Cf.  Carr     C.  P.  307,  ante,  pp.  333—335. 
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him.  C.  then  brings  an  action  against  A.  to  recover  the 
property.  Held,  that  C.  is  not  precluded  from  bringing 
the  action  by  having  authorized  the  property  to  be 
delivered  up  to  A.  (o). 

A.  having  applied  to  defendant  for  the  causes  of  his 
detention,  he  received  a  written  statement  that  *'  annexed 
to  the  sheriffs  return  is  a  warrant  of  the  judge  of  the 
County  Court  of  Yorkshire,  of  which  the  following  is  a 
copy."  As  a  fact,  a  copy  only  of  the  warrant  was 
attached  to  the  return.  The  jury  found  that  defendant 
never  had  the  original  warrant,  but  that  he  had  acted 
as  if  he  had  it,  and  had  led  A.  to  believe  that  he  had 
it.  Held,  that  as  there  was  no  wilful  intent  on  the  part 
of  defendant  that  A,  should  act  on  the  representa- 
tion, and  as  A.  was  not  in  any  way  prejudiced  by  it, 
defendant  was  not  estopped  from  giving  the  truth  in 
evidence  (p). 

A.  sherifiTs  officer  produces  to  A.  a  warrant  for  the 
arrest  of  B.  A.  then  represents  herself  to  be  B.,  and  the 
officer,  in  consequence,  arrests  her.  A.  then  denies  her 
first  statement,  and  says  that  she  is  not  B.,  but  the  officer 
nevertheless  detains  her  in  custody.  A.  is  not  estopped 
by  her  conduct  from  bringing  an  action  against  him  for 
detaining  her  in  custody  after  he  had  notice  that  she  was 
not  the  real  party,  though  she  might  be  estopped  from 
denying  that  she  had  been  properly  arrested  in  the  first 
instance  ((/). 

A.  makes  a  representation  to  B.,  which  is  partly  acted 

(o)  Sandys  v.  Ilodgsorij  10  A.      B.  1. 
&  E.  472.  {q)  Dunston  v.  Pafersfm,  2  C\ 

{p)  Howard  v.  Ilndsfjn,  2  E.  <fe      B.  N.  S.  495, 

n  B  2 


37^  ESTOPPEL    IN   PXIS. 

upon  by  B.,  and  partly  not.     There  is  nothing  to  prevent 

A.  from  afterwards  saying  to  B.,  "  I  was  mistaken  in  the 
representation  I  made  to  you,  and,  so  far  as  you  have 
not  yet  acted  on  the  faith  of  it,  I  retract  it,  and  require 
you  to  act  as  if  the  representation  had  never  been 
made  (r)/' 

A.  and  B.  are  parties  to  a  fraudulent  transaction  which 
is  only  partly  carried  out.  B.  and  C.  act  upon  it  and 
derive  benefit  therefrom  (I'.e.,  by  obtaining,  B.  the  posses- 
sion of,  and  C.  the  property  in,  certain  goods  of  A)., 
C.  having  notice  of  the  fraud.  In  an  action  by  A.  against 

B.  and  C.  to  recover  the  goods,  A.  is  not  estopped  from 
repudiating  the  transaction  (s). 

An  execution  creditor  was,  at  the  time  when  his  debt 
was  contracted,  aware  that  his  debtor  had  given  a  bill  of 
sale  of  chattels.  Held,  that  he  is  not  estopped,  as  against 
the  bill  of  sale  holder,  from  subsequently  availing  himself 
of  the  objection  that  the  bill  of  sale  had  not  been  regis- 
tered (t). 

C.  owned  stock  in  a  company  incorporated  under  the 
Companies  Act,  1862.  His  clerk.  P.,  contracted  to  sell 
stock  in  the  company  to  S.,  who  w^as  the  nomine^  of  B. 
In  order  to  carry  out  the  contract,  P.  forged  a  transfer  from 
C.  to  S.,  which  was  left  by  S.  at  the  office  of  the  company 
for  registration.     The  company  sent  a  letter  to  C.  in- 

(r)  See   per   Williams,   J.,   in  («)  Taylor  v.  Bowers,  L.  R    1 

White  V.  Greenish,  11  C.  B.  N.  S.  Q.  B.   D.  291,  and  ante,  p.  202. 

at   p.    232.      The   same   rule   is  following  Bowes  v.  Foster,  27  L.  J. 

applicable    to    admissions.      See  Ex.  262. 

Ifeane  v.  Bor/ers,  9  B.  &  C.  586 ;  (t)  Edwards  v.  Edwards,  L.  R. 

and  Newton  v.  Liddiard,  12  Q.  B.  2  (^1.  D.  291. 
927. 
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quiring  whether  the  transfer  was  valid  and,  receiving  no 
answer  from  him,  they  registered  the  transfer.  B. 
borrowed  money  from  a  bank,  and,  as  security  for  the 
loan,  the  stock  was  transferred  by  S.,  at  the  request  of  B., 
to  1.  as  trustee  for  the  bank,  and  the  company  registered 
I.  as  owner,  and  issued  a  certificate  accordingly.  The 
money  borrowed  by  B.  was  afterwards  repaid  by  him  to 
the  bank,  and  the  stock  was  held  by  I.  as  bare  trustee  for 
B.  The  forgery  was  discovered,  and  the  company  then 
refused  to  acknowledge  I.  as  the  holder  of  the  stock.  In 
an  action  brought  by  B.  and  I.  to  compel  the  company  to 
recognize  their  title,  it  was  held  by  the  Court  of  Appeal, 
reversing  the  judgment  of  Lindley,  J.,  that  although  L,  as 
trustee  for  the  bank,  might  have  acquired  (u)  a  good  title 
by  estoppel  against  the  company,  yet  that  title  ceased 
when  the  loan  by  the  bank  was  paid  oflF,  and  that  no  es- 
toppel existed  in  favour  of  B.  against  the  company,  on  the 
following  ground  {inter  alia),  namely,  that  no  representa- 
tion sufficient  to  raise  an  estoppel  was  made  by  the  com- 
pany to  B.  (x).  Per  Brett,  L.  J.  (at  pp.  209,  210),  "  The 
issue  of  the  certificate  would  have  amounted  to  such  a 
representation,  if  it  had  been  acted  upon  by  the  party  to 
whom  it  was  made.  But  at  the  time  B.  bought  the  stock 
on  the  Stock  Exchange,  he  did  not  rely  upon  anything 
said  or  done  by  the  company ;  he  trusted  wholly  to  the 
broker  through  whom  he  purchased  and  relied  wholly  upon 
him  ;  he  paid  the  price  to  him  upon  the  faith  of  a  trans- 


(u)  And   in   fact   did  acquire.  (x)    Simm  v.    Anglo-American 

See  per  Brett,  L.  J.,  in  L.  R.  5      Telegraph  Co.,  L.  R.  5  Q.  B.  D. 
Q.  B.  D.  at  p.  206.  188. 
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fer  which  was  alleged  to  have  beea  obtained  from  C,  and 
not  upon  the  faith  of  anything  done  by  the  company." 

In  January,  1878,  B.  was  a  customer  of  and  a  share- 
holder in  the  defendant  bank,  and  was  also  secretary  of  a 
club  having  an  account  there.     B.  fraudulently  altered  a 
cheque  for  £600,  drawn  by  the  club  in  favour  of  S.  or 
order,  by  striking  out  the  word  "  order  "  and  adding  tlie 
word  "  bearer,"  and  then  induced  the  bank  to  place  the 
£600  to  the  credit  of  his  own  account.     In  November, 
1878,  plaintiff  lent  B.  £1000  upon  the  security  of  the 
deposit  of  a  share  certificate  for  fifty  shares  in  the  bank. 
The  certificate  gave  the  holder  thereof  notice  that  the 
bank  had  a  paramount  lien  on  the  shares  of  any  share- 
holder for  whatever  might  be  due  from  him  to  the  bank. 
On  the  17th  of  March,  1880,  plaintifi"  gave  notice  to  the 
bank  of  the  deposit  of  the  certificate,  and  was  told  by  the 
bank  manager,  in  answer  to  his  enquiry,  that  the  bank 
had  no  claim  on  the  shares.     In  May,  1880,  the  bank  re- 
ceived notice  of  B.'s  fraud.     They  then  settled  with  the 
club,  debited  B.'s  account  with  the  £600,  which  they  had 
paid  to  him  on  the  irregular  cheque,  and  gave  plaintiff 
notice  that  they  claimed  a  lien  on  the  shares  for  that 
amount.     In  an  action  by  plaintiff,  claiming  a  declaration 
that  the  shares  were  subject  to  his  equitable  mortgage, 
held,  that  as  plaintiff  was  in  no  way  prejudiced  by  the 
statement  made  by  the  bank  manager  on  the  17th  of  March, 
1880,  the  bank  were  not  estopped  from  setting  up  their 
lien  on  the  shares,  and  that  the  action  must  be  dismissed  (y). 

(y)  Horsfcdl  V.  Halifax  <jb  fficdders^eld    Union   Banking  Co.,  52 
L.  J.  Ch.  599. 
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a.  The  benefit  of  tJie  estoppel  can  only  he  claimed  to  the 
extent  of  the  damage  caused  hy  the  representation. — 
Plaintiff  buys  goods,  which  are  to  be  consigned  to 
him  by  a  railway  company.  PLaintiff  receives  from 
the  company  an  advice  note,  informing  him  that  two 
parcels  of  goods  had  been  received  by  them  for  his 
account,  and  that  they  hold  them  subject  to  the  pay- 
ment of  rent  and  charges.  One  of  the  parcels,  through 
a  mistake  of  the  company,  being  wrongly  described 
in  the  advice  note,  a  ''corrected"  advice  note  is  sent 
to  plaintiff,  rectifying  the  mistake.  Plaintiff  thinks 
that  the  "corrected"  advice  note  refers  to  a  third 
parcel  of  goods,  and  instructs  his  broker  to  sell 
three  parcels.  Plaintiff  receives  invoices  of  three 
parcels  from  the  consignors,  and  pays  for  the  whole. 
The  three  parcels  are  sold,  and  plaintiff  pays  the  rent 
and  charges  on  them  all.  It  turns  out  (the  mistake, 
not  being  made  known  to  all  parties  until  after  the 
sale  of  the  three  parcels),  that  only  two  parcels  had 
been  delivered  to  the  company,  and  plaintiff  has  to 
pay  the  purchasers  the  difference  between  the  price 
at  which  they  had  bought  the  third  parcel,  and  what 
they  had  to  pay  for  other  goods.  Plaintiff  then  brings 
an  action  against  the  company  for  not  delivering 
the  third  parcel.  Held,  that  neither  the  payment  by 
plaintiff  of  the  warehouse  rent  and  charges,  nor  of  the 
invoice  price,  could  be  relied  upon  by  him  as  damage  re- 
sulting from  the  conduct  of  defendants,  in  order  to  estop 
defendants  from  denying  the  possession  of  the  goods  ;  for 
that  either  damage  could  be  rectified  without  the  inter- 
vention of  such  an  estoppel,  both  payments  having  been 


376  ESTOPPEL    IN    PATS. 

made  under  a  mistake  of  fact ;  and  that  any  damage 
which  he  suffered  was  by  reason  of  the  resale  (.?). 

Where  a  partnership  debt  has  been  hicurred  by  means 
of  a  frauil  on  the  part  of  tlie  partners,  the  defrauded 
creditor  has  a  right  to  prove,  at  his  election,  against 
eitlier  the  joint  estate  of  the  firm  or  the  separate  estates 
of  the  partners,  even  tliough  no  judgment  has  been 
recovered  by  him  against  the  partners.  Held,  that  wlien 
a  creditor  has  sucIj  a  right  of  election,  he  does  not  lose  it 
merely  because  he  has  proved  and  received  dividend  ; 
but  that  he  may  change  his  election  on  refunding  the 
dividend  which  he  has  received,  with  interest  at  4  per 
cent.,  though  he  cannot  disturb  any  dividend  already 
paid  (a).  Per  James,  L.  J.  (at  p.  817),  ''Nobody- 
ought  to  be  estopped  from  averring  the  truth  or  assert uig 
a  just  demand,  unless  by  his  acts  or  words  or  neglect, 
his  now  averring  the  truth  or  asserting  the  demand 
would  work  some  wrong  to  some  other  person  who  has 
been  induced  to  do  something,  or  to  abstain  from  doing 
something,  by  reason  of  what  he  had  said  or  done,  or 
omitted  to  say  or  do  ^'  (aa). 

B.  &  Co.  were  creditors  of  a  partnership  for  £2,400, 
for  which  they  held  a  security  comprising  joint  property 
of  the  firm,  and  also  separate  property  of  one  of  the 
partners.  The  firm  being  in  difficulties,  the  joint  creditors 
agreed  to  accept  a  composition,  and  B.  &  Co.  valued 

(z)  Carr  v.  Z.  d'  y,  W.  Ry,  Co.,  Collie,  L,  11.  8  Ch.  D.  807,     Of. 

L.  R.  10  C.  P.  307  ;  cf.  Coventry  Latter  v.  WhUe,  L.  R.  5  H.  L.  578 

V.    G,   E,    Ry,    Co,,   L.     R.     11  (per  Lord  Cairns). 

Q.  B.  D.  776.  {aa)  See  also  Goddard  v.  S77itf/i, 

{a)  Ex  parte  Adamson,    In  re  L.  R.  3  P.  k  D.  7. 
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their  security  at  £800,  and  proved  and  received  the 
composition  upon  the  balance.  Subsequently  they 
received  from  their  security  more  than  £800  and  interest 
from  the  date  of  valuation.  Four  years  after  the  close  of 
the  composition  the  debtors  brought  an  action  to  redeem 
their  security.  B.  &  Co.  claimed  to  retain  the  security 
on  the  separate  property  until  they  had  received  payment 
in  full  of  their  claim,  on  the  ground  that  they  need  not 
have  deducted  the  separate  property.  Held,  affirming 
Jessel,  M.  R.,  that  inasmuch  as  the  composition  had 
been  fixed,  and  the  whole  proceeding  in  the  composition 
had  been  taken  and  completed  upon  the  footing  of  the 
valuation  of  the  compound  security  at  £800,  leave  to 
amend  the  proof  could  not  now  be  given,  whatever  might 
have  been  the  case  had  a  proper  application  for  that 
purpose  been  made  during  the  pendency  of  the  com- 
position proceedings  (6). 

A  firm  of  two  partners  dissolved,  one  retired  and  the 
other  carried  on  the  business  with  a  new  partner  under 
the  same  style.  A  customer  of  the  old  firm  sold  and 
delivered  goods  to  the  new  firm,  after  the  change  of 
partners,  but  without  notice  of  it.  After  receiving 
notice,  he  sued  the  new  firm  for  the  price  of  goods,  and 
upon  their  bankruptcy  proved  against  their  estate  (c), 
and  afterwards  brought  an  acion  against  the  late  partner. 

(6)  Covldery  v.  Bartrum^  L.  R.  App.  Caa  at  p.  353),  considers 

19  Ch.  D.  394.  that  it  might  have  been  entirely 

(c)  He  also  carried  on  corre-  consistent  with  his  reserving  his 

spondence  with  them,  and  received  right  to  elect,  and,  as    to  the 

a  cheque  from  them  ;  but,  as  to  latter,  he  observes  that  taking  it 

the  former  of  these,  Lord   Sel-  would  not  have  been  a  conclusive 

borne,   in  his  judgment  (L.  R.  7  election. 
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Held,  reversing  the  decisioii  of  the  Court  of  Appeal,  that, 
the  liability  of  the  late  partner  was  a  liability  by  estoppel 
only,  and  not  jointly  with  the  members  of  the  new  firm  ; 
that  the  customer  might,  at  his  option,  have  sued  the 
late  partner,  or  the  members  of  the  new  firm,  but  could 
not  sue  all  three  together ;  and  that,  having  elected  to 
sue  the  new  firm,  he  could  not  afterwards  sue  the  late 
partner  (r/). 

8.  A  representation  does  not  operate  as  an  estoppel^  if 
the  party  viahing  it  is  lecjally  incapacitated  from  erdering 
into  the  obligation  from  lohidi  the  estoppel  might  other- 
wise  have  arisen. 

Infants  and  Married  Women. — With  certain  statutory 
exceptions,  a  representation  does  not  bind  the  party 
making  it,  by  way  of  estoppel,  if  such  party  was,  at  the 
time  of  making  the  representation,  an  infant  or  a  married 
woman. 

A  mamed  woman  made  a  representation,  by  signing 
a  note  "J.  B.  widow,"  that  she  was  discovert,  which 
was  acted  upon.  Held,  that  she  was  not  estopped  by  it. 
Per  Parke,  B.,  "The  law  throws  protection  round 
infants  and  married  women^  and  you  cannot  make  them 
liable  to  contract,  by  their  own  representation  (e)." 


{d)  Scarf  v.  Jardine,  L.  R.  7 
App.  Cas.  345.  As  to  what 
amounts  to  an  election,  see  Fell 
V.  ParMn,  47  L.  T.  N.  S.  360  j 
and  see  also  Ex  parte  Harper, 
In  re  Bremner,  L.  R.  10  Ch.  App. 
379. 

{e)  Cdnnam  v.  Farmer ,  3  Ex. 
698 ;  see  also  Smith  v.  Marsack, 
18  L.  J.  C.  P.  65,  where  the  in- 


dorsement  of  a  married  woman 
was  held  not  to  transfer  the 
property  in  a  bill  payable  to  her 
order;  Coward  v.  Hughes,  1  K. 
&  J.  443 ;  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst  and 
Wife,  9  Ex.  422;  WMte  v. 
Greenish,  11  C.  B.  N.  S.  209  ; 
Wright  Y,  Leonard,  11  C.  B.  N  S. 
258. 
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Declaration  for  goods  sold.  Plea,  infaucy.  Replication, 
on  equitable  grounds,  that  defendant,  at  the  time  of  accruing 
of  the  causes  of  action,  with  knowledge  of  his  true  age, 
falsely  and  fraudulently  represented  to  plaintiff  that  he 
(defendant)  was  of  full  age,  whereby  plaintiflF  was 
induced  to  enter  into  the  contract  to  supply  the  goods. 
Replication  held  bad  on  demurrer  (/).  Per  Crompton,  J., 
*'  It  is  clear,  on  the  authorities,  both  as  to  coverture  and 
infancy,  which  stand  on  the  same  footing,  that,  when- 
ever a  tort  is  connected  with  a  contract  made  with  a 
married  woman  or  an  infant,  it  does  not  prevent  them 
from  pleading  their  incapacity  to  contract'* 

If,  however,  an  infant  borrows  money  upon  a  fraudu- 
lent misrepresentation,  that  he  is  of  fall  age,  and 
subsequently  becomes  bankrupt,  the  debt  is  provable  in 
his  bankruptcy  (g). 

And  a  fraudulent  misrepresentation  made  by  a  married 
woman  on  the  faith  of  which  another  has  acted,  has  been 
held  in  equity  to  bind  her  property.  Thus  where  a 
married  woman,  two  months  after  her  marriage,  wrote 
and  signed  in  her  maiden  name  a  paper  dated  before  the 
marriage,  and  purporting  to  give  to  her  husband,  in 
consideration  of  the  marriage,  her  reversionary  interest 
in  a  trust  fund,  for  the  purpose  of  enabling  her  husband 
to  borrow  money  thereon;  and  her  husband  then  sold 
the  reversionary  interest,  and  shortly  before  completion 
she  gave  to  the  purchaser's  solicitor  a  letter,  addressed 

(/)  Bartlat  V.  Wells,  31  L.  J.  (</)  Per  Lindley,  J.,  in  Miller 

Q.  B.  57  ;   see  also  Johnson  v.  v.  BlankUyy  38  L.  T.  N.  S.  627, 

Fie,    1     Keb.     913  ;    MiUer    v.  at  p.  530,  citing  Ex  ]xirte  Unity 

Blankky,  38  L.  T.  N.  S.  627.  Bmtk,  lie  King,  27  L,  J.  Bank.  33. 


880  ESTOPPEL    IN   PAIS. 

to  one  of  the  trustees  of  the  fund,  stating  that  she  had, 
before  her  marriage,  assigned  her  interest  in  the  trust 
fund  to  her  husband ;  on  the  determination  of  the  life 
interest,  it  was  held  on  appeal  (reversing  the  M.R.),  that 
she  had  been  guilty  of  a  fraud  which  precluded  her  from 
claiming  her  equity  to  a  settlement  against  the  pur- 
chaser (h). 

But  where  property  is  settled  on  a  married  woman  to 
her  separate  use,  with  a  restraint  on  anticipation,  she 
cannot  defeat  the  clause  in  restraint  of  anticipation  by 
making  a  mortgage  of  the  property,  and  concealing  the 
restraint  on  anticipation  from  the  mortgagee ;  and  the 
mortgagee  in  such  a  case  cannot  obtain  a  charging  order 
on  her  next  accruing  dividend  (t ). 

Incorporated  bodies. — ^The  principles  of  estoppel  in 
pais  are  applicable  to  corporations  just  as  much  as  to 
individuals  (k).  But  a  statutory  incapacity,  on  the  part 
of  incorporated  bodies,  to  contract,  may  be  said  to  exist 
in  cases  where  the  contract  appears  to  be  necessjtrily 
unconnected  with  the  purposes  of  the  incorporation  (l)  ; 
and  the  acts  and  conduct  of  such  bodies,  or  of  those  who 
represent  them,  are  limited  and  controlled  by  the  charter 
or  Act  of  Parliament  which  incorporates  them,  and  if 
ultra  vires ^  the  powers  given  to  them,  are  altogether 
void. 


(h)  In  re  Lushes  Tru^U^  L.  R.  Eastern     Counties     By,     Co.    v. 

4  Ch.  App.  591  ;  see  also  Sliarpe  Hawkes,  5  H.  L.  Cas.  at  p.  376. 
V.  Foy,  ibid.  35.  (I)  Mayor  of  Norwich  \,  Norfolk 

(i)  Sta'idey  v.  Stanley,  L.  R  7  i?y.  Co.,  4  E.  &  B.  413  ;  Attorney- 

Ch.  D.  589.  General  v.  6'.  N,  Ry,  Co,  1  D.  <fe 

(A)  Per  Lord  St.  Leonards  in  S.  154. 
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Thus  an  incorporated  company  having  gain  for  its 
object,  is  liable  in  respect  of  contracts  not  under  seal,  pro- 
vided they  are  necessary  for,  and  incidental  to,  the  pur- 
poses for  which  the  company  was  created  (ni).  But 
where  there  were  obligatory  sections  in  the  Public  Health 
Acts  (n),  that  every  contract  made  by  a  local  board,  or 
by  an  urban  authority,  whereof  the  value  or  amount 
exceeded  £50,  should  be  in  writing,  and  sealed  with  the 
common  seal  of  such  authority,  a  verbal  contract  made 
by  defendants  (a  local  board),  even  for  works  which  were 
necessary  for  the  purposes  of  defendants,  was  held  not 
to  bind  them,  the  works  never  having  been  actually 
executed,  though  plans  had  been  submitted  to  and 
approved  of  by  them ;  and  it  was  held  that  even  the  cost 
of  the  plans  (£94),  could  not  be  recovered  (o). 

Similarly  in  the  case  of  companies  incorporated  under 
the  Companies  Acts,  the  company  is  not  bound  by  the 
acts  of  its  directors  for  objects  which  the  company  has  no 
power  to  entertain,  i.e.^  which  are  outside  the  scope  of 
the  memorandum  of  association  of  the  company.  Such 
acts  are  tjyso  facto  void,  and  no  amount  of  assent  or 
acquiescence  on  the  part  of  the  shareholders  of  the 
company  can  ratify  them  (  p  ). 


(m)  South  of  Ireland  Colliery 
Co.  V.  Waddle,  L.  R.  3  C.  P.  463 ; 
L.  R.  4  C.  P.  617. 

(n)  See  sec.  85  of  the-  Public 
Health  Act,  1848  (11  &  12  Vic. 
c.  63),  and  sec.  174  of  the  Public 
Health  Act,  1875  (38  ck  39  Vic. 
c.  55). 

(o)  Hunt  V.    Wimbledon  Local 


Board,  L.  R    3  C.   P.   D.  208  ; 
L.  R.  4  C.  P.  D.  48. 

(p)  Ashbury  Railway  Carriaz/e 
ik  Iron  Co,  V.  Hi^he,  L.  R.  7  H.  L. 
653,  and  ante,  p.  209,  where  the 
distinction  is  pointed  out  between 
the  effect  of  acts  ultra  vires  the 
memorandum,  and  acts  ultra  vires 
the  Articles  of  Association. 
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And  a  similar  rule  holds  good  with  respect  to  the 
powers  of  directors  of  other  incorporated  companies. 
Thus  it  has  been  laid  down  that  directors  cannot 
act  in  opposition  to  the  purpose  for  which  their  companj' 
was  incorporated,  but  that,  short  of  that,  they  may 
bind  the  body  just  as  corporations  in  general  may  do{q). 

But  in  some  cases,  although  the  company  itself  would 
not  be  liable,  directors  who  have  made  false  representa- 
tions, on  the  faith  of  which  others  have  acted,  may  them- 
selves be  personally  liable  to  the  parties  who  have  acted 
on  the  faith  of  those  representations,  and  may  be 
estopped,  as  against  such  parties,  from  denying  that  the 
representations  were  true  (r). 

On  the  other  hand,  acts  of  the  directors  of  companies 
incorporated  under  the  Companies  Acts,  which,  though 
ultra  vires  the  powers  given  to  them  by  the  Articles  of 
Association,  are  within  the  scope  of  the  memorandum, 
may  in  certain  cases  be  ratiBed  by  the  assent  or  acqui- 
escence of  the  general  body  of  shareholders  (5),  and  it 


(q)  Per  Lord  St.  Leonards  in 
Eastern  Counties  Ry,  Co,  v. 
Hawkes,  5  H.  L.  Caa  347,  at  pp. 
373,  381 ;  see  also  as  to  the 
powers  of  directors,  Bargate  v. 
Shortridge,  5  H.  L.  Caa  297 
(questioned  in  Read's  Case,  L.  T. 
Eur.  Arb.  10,  13) ;  National 
Exchange  Co,  of  Glasgow  v.  Dreiv^ 
2  Macq.  103  ;  Ernest  y.  Nichdls, 
6  H.  L.  Cas.  401 ;  and  Chambers 
V.  Manchester  d:  MUford  Ry,  Co., 
6  B.  &  S.  588. 

(r)  Cherry  v.  Colonial  Bank  of 


Australasia,  L.  R.  3  P.  C.  24,  and 
ante,  p.  315  ;  Richardson  v,  Wif- 
liamson,  L  R.  6  Q.  B.  276  ;  Week^ 
V.  Propert,  L.  R  8  C.  P.  427  ; 
Collen  V.  Wright,  26  L.  J.  Q.  B. 
147  ;  27  L.  J,  Q.  B.  216  ;  Chapleo 
V.  Brunswick  Building  Society, 
L.  R.  5  C.  P.  D.  331  ;  L.  R  6 
Q.  B.  D.  696, 

(s)  e.g.,  an  invalid  forfeiture  of 
shares.  See  Buckley  on  the 
Companies  Acts  (4th  ed.),  pp. 
419,  425,  and  cases  there  cited. 
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appears  that  the  compaDy  are  absolutely  bound  by  such 
acts  if  done  with  strangers  acting  hcmd  fide  with  the 
company,  and  that  if  the  acts  are  done  with  the  share- 
holders of  the  company  they  are  voidable  only  by  the 
other  shareholders  taking  active  steps  to  have  them  set 
aside  (^).  And  a  similar  rule  applies  to  the  acts  of 
directors  of  incorporated  companies  generally.  Thus  it 
has  been  held,  that  the  mere  circumstance  of  a  covenant 
by  directors  in  the  name  of  the  company  being  ultra  vires 
as  between  them  and  the  shareholders,  though  it  may  be 
a  question  between  them  and  the  shareholders,  does  not 
disentitle  the  covenantee  to  sue  on  it  (w). 

The  mere  fact  that  the  act  of  a  company  is  illegal 
does  not  prevent  the  company  being  estopped,  as  against 
a  stranger  who  has  acted  on  it  bond  fide^  and  without 
notice  of  the  illegality,  from  setting  it  up  as  a  defence  (v). 
This  is  illustrated  by  the  following  case : — Shares  in  a 
limited  company  were  issued  as  fully  paid  up  shares,  by 
virtue  of  a  contract  not  registered  as  required  by  the 
Companies   Act,    1867,  s.   25.      The    company   issued 


{t)  Buckley  on  the  Companies 
Acts  (4th  ed.),  p.  443,  citing 
Spackman  v.  Hvarut,  L.  R  3  H.  L. 
171,  244. 

(m)  Per  Lord  St.  Leonards  in 
Eofitem  Counties  Ry,  Co,  v. 
HawkeSf  6  H.  L.  Cas.  347,  pp. 
368—372,  citing  Maym-  of  Niyr- 
tvick  V.  Norfolk  Ry,  Co.,  4  E.  & 
B.  397. 

(v)  Per  Blackburn,  J.,  in  Webb 
V.  Commissioners  of  Heme  Bay, 
L.  R.  5  Q.  B.  642,  citing  Freeman 


V.  Cooke,  2  Ex.  664,  and  In  re 
Bahia  ds  San  Francisco  Ry,  Co,, 
L.  R  3  Q.  B.  583.  A  mere 
irregularity  in  the  issue  of  securi- 
ties cannot  be  set  up  by  the 
company,  even  against  the  origi- 
nal holder  of  the  securities,  if  he 
has  a  right  to  presume  omnia  rite 
esse  acta.  See  per  Kay,  J.,  in  hi 
re  Romford  Canal  Co.,  L.  R.  24 
Ch.  D.  85,  at  p.  92,  citing  Fotm" 
tainey.  Carmarthen  Ry,  Co.,  L.  R 
5  Eq.  316. 
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certificates  of  these  shares  as  fully  paid-up  shares.  Some 
of  them  were  afterwards  transferred  for  value  to  a  person 
who  had  no  notice  of  any  irregularity  in  their  issue,  and 
took  them  as  fully  paid-up  on  the  faith  of  the  certificates. 
The  company  having  been  ordered  to  be  wound  up,  the 
oflGcial  liquidator  sought  to  make  the  transferee  liable  as 
the  holder  of  shares  on  which  nothing  had  been  paid. 
Held,  that  as  against  a  transferee  who  took  the  shares 
without  notice  that  they  had  not  been  paid  up  in  cash, 
the  company  was  estopped  by  the  certificates  from 
saying  that  they  had  not  been  so  paid  up,  and  that  the 
official  liquidator  Avas  in  the  same  position  (.r).  Per  Lord 
Blackbux'n,  "  Now  in  the  present  case  the  company  has 
issued  under  the  seal  of  the  company  a  certificate  in  the 
form  which  is  set  out  in  the  case,  in  which  the  company 
has  asserted  that  these  shares  have  been  fully  paid 
up.  These  certificates  are  issued  under  the  directions  of 
the  Act  of  Parliament,  and  are  made  primd  facie 
evidence  of  all  that  they  state ;  only  primd  facie 
evidence.  The  certificates  are  given  and  issued  for  the 
very  purpose  of  enabling  the  person  who  holds  them  to 
go  to  others  for  the  purpose,  amongst  others,  of  selling 
the  shares,  and  to  sav  : — '  Here  is  the  certificate ;  you 

m 

see  I  am  a  shareholder,  as  the  company  has  so  certified 


(x)  Burhinnhaw  v.  Nicolh^  L.  H. 
3  App.  (-as.  1004,  reported  in  the 
Court  below  (L.  R.  7  Ch.  D.  533), 
hS  In  rf  British  Farmers*  Pure 
Limeed  Co.  The  estoppel  applies 
in  favour  of  all  purchasers  from 
transferees  for  value  without 
notice,  whether  such  purchasers 


have  notice  or  not,  and  whether 
they  are  officers  of  the  company 
or  not ;  but  it  does  not  apply  in 
favour  of  the  original  transferees 
if  they  have  notice.  See  Burkina 
shaw  V.  Nicolls  (ibixL),  and  In  re 
StajUeford  Colliery  Co.^  Barroit^n 
Case,  L.  R.  14  Ch.  D.  432. 
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it.  Act  upon  that,  and  bargain  with  me  upon  the 
supposition  that  I  am.'  That  is  the  very  object  with 
which  they  are  issued  under  the  company's  seal.  Now 
when  the  company  has  so  issued  the  certificate  under 
the  company's  seal  to  enable  a  person  to  induce  others 
to  buy  the  shares,  and  more  especially  when  the  com- 
pany has  registered  the  transfer  solely  in  consequence  ol 
that,  it  would  be  in  the  highest  degree  an  injustice  to  say 
that  the  company  shall,  as  against  that  person,  be  per- 
mitted to  say  : — '  There  was  a  mistake  or  inaccuracy  in 
the  representations  that  the  shares  have  been  fully  paid 
up/  You  would  be  entitled  to  say,  as  against  everybody 
else  who  had  acted  upon  it,  that  it  worked  an  estoppel. 
I  think  the  liquidator  would  be  exactly  in  the  same 
position."  His  lordship  afterwards  observes  that  the 
trustee,  whose  cestui  que  trust  had,  by  faith  of  this  repre- 
sentation, become  a  shareholder,  was  entitled  to  an 
estoppel  as  much  as  if  the  cestui  que  trust  had  had  the 
shares  transferred  into  his  name  (y). 

And  there  may  be  an  equity  on  the  part  of  a  trans- 
feree for  value  of  securities,  to  restrain  the  company  from 
pleading  the  invalidity  of  their  issue,  even  where  the  in- 
validity would  be  a  defence  at  law  to  an  action  by  the 
transferor   against   the   company ;    e.g.y  if  the    original 


(y)  Cf.  In  re  Eurojfean  Society 
Arhitration  AcU^  Ex  parte  Liqui- 
(Mom  of  British  Nation  Life 
Asuurarvce  Assoriation^  L.  H.  8 
Ch.  D.  679,  where  a  contract  by 
a  company  established  under  a 
deed  of  settlement,  which  was 
tdtra  inres  the  deed  of  settlement, 


was  not  submitted  to  a  general 
meeting  of  the  shareholders,  or 
made  known  to  the  shareholders 
generally,  and  did  not  influence 
the  conduct  of  any  of  the  share- 
holders, was  held  not  to  bind  the 
company. 

o  0 
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conduct  of  the  company,  in  issuing  the  securities,  was 
such  that  the  public  were  justified  in  treating  it  as  a 
representation  that  they  were  legally  transferable  (z). 

A  similar  rule  has  been  laid  down  with  respect  to  the 
illegal  acts  of  other  incorporated  companies.  Thus 
where  a  railway  company  issued  Lloyd's  bonds  contrary 
to  statute,  and  therefore  illegally,  but  on  the  face  of  the 
bonds  appeared  representations  which,  if  true,  made  the 
transaction  legitimate,  it  was  held,  on  a  claim  being 
made  by  holders  of  the  bonds  against  the  company's 
assets,  that  the  claim  was  good  for  those  sums  of  money  in 
respect  of  which  the  bonds  were  given,  and  of  which  the 
company  had  had  the  benefit  for  its  legitimate  purposes  (a). 

Moreover  a  company  may  be  estopped  from  setting  up 
the  illegality  of  its  acts  in  defence  to  an  action  by  a 
person  who  has  been  damaged  by  such  acts,  even  though 
the  person  so  damaged  would  not  be  estopped  from 
setting  up  the  illegality  against  the  company  if  it  would 
assist  his  case.  Thus  where  a  railway  company  was 
guilty  of  an  illegality  by  working  steamboats,  not  being 


(z)  Per  Kay,  J.,  in  In  re 
JRomford  Canal  Co,,  L.  R.  24 
Ch.  D.  85,  at  p.  29,  citing  Higgs 
V.  Ntyrthem  Assam  Tea  Co.,  L.  R 
4  Ex.  387.  As  to  the  effect  of 
ignorance  on  the  part  of  the 
company  of  material  facts,  on  an 
improper  transfer  of  shares  by 
them,  where  the  transferee  has 
not  acted  upon  any  representa- 
tion made  by  the  company,  see 
Hare  v.  Z.  d;  N,  W.  .Ry.  Co,, 
Johns,  r.  C.  at  p.  726,  cited  in 


Lindley  on  Partnership  (4th  ed.), 
vol.  i.  p.  135,  which  also  contains 
a  useful  discussion  on  estoppel,  so 
far  as  it  affects  company  cases. 

(a)  In  re  Cork  d&  Toughal  Ry. 
Co.,  L.  R.  4  Ch.  App.  at  p.  748. 
And  where  a  company  sets  up 
the  illegality  of  its  acts  as  a 
defence,  the  onus  of  proving  the 
illegality  rests  on  the  company ; 
see  per  Parke,  J.,  in  nUl  v.  Man- 
chester d:  Salford  Waterworks  Co., 
2  B.  &  Ad.  544,    atp.  553. 
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authorized  by  law  to  work  them,  it  was  held  that  the 
company  could  not  set  up  the  illegality  in  answer  to  a 
claim  for  damages  arising  out  of  the  working  of  the 
steamboats  (6). 

Not  only  may  the  company  itself  be  estopped  from 
disputing  the  legality  of  its  acts,  as  against  persons  who 
have  acted  upon  them,  but  so  also  may  the  persons  them- 
selves who  have  so  acted.  For  instance,  a  shareholder 
to  whom  shares  have  been  illegally  issued,  may  be 
estopped,  in  an  action  for  payment  of  calls  brought 
against  him  by  the  company,  from  disputing  the  legality 
of  the  issue,  by  having  allowed  himself  to  be  registered 
as  the  owner  of  the  shares,  and  by  having  received 
dividends  thereon  (c),  or  he  may  be  estopped  by  having 
subsequently  paid  calls  on  the  shares  {d).  And  where 
the  shareholders  in  an  old  company  were  registered  as 
having  transferred  their  shares  to  a  new  company,  and 
share  certificates  in  the  new  company  were  sent  to  each 
shareholder  in  the  old  company,  and  it  was  doubtful 
whether  the  agreement  for  the  transfer  was  binding  on 
the  shareholders,  it  was  held,  that  a  shareholder  who  had 
acknowledged  the  receipt  of  the  certificates  and  had 
retained  them,  was  a  shareholder  in  the  new  company, 
but  that  a  shareholder  who  had  taken  no  notice  of  the 
communication,  and  had  done  nothing  in  relation  to  the 


(b)  Doolan  v.  Midland  Ry,  Co,  Zealand  Banking  Co.,  SewelVs 
L.  R.  2  App.  Gas.  792.  Case,  L.  R.  3  Ch,  App.  131. 

(c)  West  Cornwall  Ry.  Co.  v.  {d)  Irish  Peat  Co.  v.  Phillips, 
J/ofm«,15Q.  B.  521  ;  Hull  Flax  1  B.  &  S.  598;  In  re  Earned 8 
Co.  V.  Wellesley,  6  H.  &  N.  38 ;  Banking  Co.,  PeeVs  Case,  L.  R.  2 
and  per  Lord  Cairns  in  In  re  New  Ch.  App.  674, 

<:  c  'id 
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agreement,  was  not  a  shareholder  in  the  new  company  (e). 
So  also  where  shares  were  irregularly  (/)  allotted  to  a 
director  upon  his  application,  and  he  afterwards  attended 
a  directors'  meeting,  confirmed  the  allotment  to  himself, 
and  joined  in  passing  a  resolution  that  the  shares  allotted 
to  him  should  be  paid  up  in  full  forthwith,  it  was  held 
that  he  was  estopped  from  disputing  the  validity  of  the 
allotment  (^).  And  individual  shareholders  who  have 
ratified  by  acquiescence  acts  which  are  ultra  vires  the 
directors  may  be  estopped  by  them  (A).  But,  as  has 
been  pointed  out  (i),  this  does  not  apply  to  acts  which 
are  ulti-a  vires  tlie  company,  and  therefore  void  (k). 
This  is  illustrated  by  the  following  case  : — 


(e)  In  re  Empire  Assurance 
Corporation,  Challi^'s  Case,  Somer- 
tnUe'B  Case,  L.  R.  6  Ch.  App.  266. 

(/)  For  the  difference  between 
the  effect  of  an  irregular  and 
Invalid  allotment  of  shares,  see 
Murray  v.  Bvah,  In  re  Agricul- 
turist Cattle  Insurance  Co.,  L.  R. 
6  H.  L.  37,  and  York  Tramways 
Co.  V.   Willows,  infra. 

(jg)  York  TramvKiys  Co.  v. 
WUlxnvs,  L.  R.  8  Q.  B.  D.  685, 
following  Ilallows  v.  Femie,  L.  R. 
3  Ch.  App.  467,  IlarwarcTs  Case, 
L.  R.  13  Eq.  30,  and  Fowlers 
Case,  L.  R.  U  Eq.  316;  and 
distinguishing  Howbeach  Coal  Co. 
V.  Teague,  29  L  J.  Ex.  137. 

(A)  Phospliate  of  Lime  Co.  v. 
Green,  L.  R.  7  C.  P.  43.  And  as 
to  acquiescence  in  such  acts  on 
the  part  of  the  general  body  of 
shareholders,  see  ante,  p.  382. 


(i)  See  ante,  p.  381. 

(k)  But  it  seems  that  even 
acts  done  in  contravention  of  the 
memorandum  of  association  may 
be  rendered  valid  for  some  pur- 
poses; e.g.,  where  shares  have 
been  subdivided  into  shares  of 
smaller  amount,  the  subdivision 
being  outside  the  powers  given 
by  the  memorandum  of  associa- 
tion, and  therefore  void,  if  the 
original  shares  can  be  "ear- 
marked ''  in  the  hands  of  a  trans- 
feree, the  transfer  will  be  held 
effectual,  and  the  transferee  liable 
to  be  placed  on  the  list  of  con- 
tributories.  See  In  re  Financial 
Corporation,  Feiling  d:  Riming- 
ton's  Case,  L.  R.  2  Ch.  App.  714, 
and  In  re  New  Zealand  Banking 
Corporation,  SewelVs  Case,  L.  R. 
3  Ch.  App,  131. 


REPRESENTATION.  •*iS9 

Two  incorporated  banking  companies,  the  Bank  of 
Hindustan  and  the  Imperial  Bank  of  China,  (under  the 
powers  contained  in  their  respective  articles  of  associa- 
tion) agreed  to  amalgamate,  the  business  of  the  latter 
company  being  transferred  to  the  former,  and  the  share- 
holders of  the  Imperial  Bank  gf  China  having  the  option 
of  taking  newly-created  shares  in  the  Bank  of  Hindustan 
at  a  premium,  part  of  which  was  to  be  paid  out  of  the 
funds  of  the  Imperial  Bank.  The  Bank  of  Hindustan 
issued  circulars,  informing  the  shareholders  in  the 
Imperial  Bank  of  the  arrangement  which  had  been  made 
and  intimating  to  them  that  they  had  an  option  to  take 
such  new  shares  on  the  terms  specified.  Defendant, 
a  shareholder  in  the  Imperial  Bank,  in  consequence,  in 
1864,  applied  for  and  obtained  an  allotment  of  twenty- 
five  shares,  paid  a  portion  of  the  deposit  and  premium 
thereon,  and  by  his  letter  of  application  engaged  to  pay 
the  residue  on  a  given  day.  Several  calls  were  after- 
wards made,  of  which  defendant  had  notice;  but  he 
never  repudiated  his  liability  until  an  action  was  brought 
against  him  in  1867  for  non-payment  of  these  calls. 
In  1868,  the  supposed  amalgamation  of  the  two  banks 
was,  by  a  decree  of  a  vice-chancellor  in  a  suit  by  dis- 
sentient shareholders  in  the  Imperial  Bank,  declared  to 
be  void.  Held,  that  the  directors  of  the  Bank  of 
Hindustan  had  no  power  to  issue  the  new  shares,  and 
that  defendant  was  not  by  any  acquiescence  or  conduct 
on  his  part  estopped  from  denying  that  he  was  a  share- 
holder in  the  Bank  of  Hindustan  (/). 

(l)  Bank  of  Hindastant  dec.  v.      see  also  Rt  London  iKs  Nwiktrtt 
AlisoTif  L.  R.  6  C.  P.  54  and  222  ;     Inmrance    Co,,  Stace  <C?  Worth's 
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And  even  a  member  of  the  company  who  has  himself 
participated  in  committing  an  act  which  is  ultra  vires 
the  company,  would  not  be  estopped  from  setting  up 
its  illegality  against  the  company.  Thus,  in  the  case 
of  a  railway  company,  where  a  committee  was  authorized 
by  Act  of  Parliament  to  make  calls  in  a  certain  manner, 
and  they  made  calls  in  a  manner  that  was  ultra  vires 
the  powers  given  them  by  the  Act ;  in  an  action  by  the 
company  against  defendant,  who  was  a  member  of  the 
committee,  for  money  due  on  some  of  the  calls,  others 
of  which  he  had  handed  over,  it  was  held,  that  defendant 
was  not  estopped  by  having  joined  in  making  the  calls, 
or  by  his  payment  of  part  of  them,  from  disputing  their 
validity  (w). 

Case,  L.  R.  4  Ch.  App.  682.     It  L.  R.  6  Ch.  App.   266 ;  and  In 

would  have  been  otherwise,  how-  re  Bank  of  Hindustan^  China^  d: 

ever,   if    the    shares    had   beeu  Japan,  CampbeWs  Case  db  liippis' 

originally     well     created,     even  ley^s  Case,  L  R.  9  Ch.  App.  pp.  1 

though   the  amalgamation  itself  and  15. 

was  void.     See  Uares  Case,  L.  R.  {m)  Stratford  dc   Moreton  Rt/. 

4  CIl  App.  503 ;  /»  re  Empire  As-  Co,  v.  StraUon,  2  B.  &  Ad.  518. 
surance  Corporation,  Challis^s  Case, 
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Formerly  matters  of  estoppel  were  usually  raised  on 
the  pleadings.  It  is  however  somewhat  doubtful,  accord- 
ing to  the  older  authorities,  whether  it  was  necessary 
that  an  estoppel  by  record  should  appear  on  the  plead- 
ings, and  whether  if  it  did  not,  it  was  conclusive  if 
offered  in  evidence.  On  the  other  hand  the  balance  of 
authority  seems  to  be  in  favour  of  the  proposition  that 
formerly  an  estoppel  by  deed  ought  to  have  been  raised 
on  the  pleadings,  and  that  an  estoppel  in  pais  need  not. 

An  estoppel  might  be  raised  on  the  pleadings,  either 
by  means  of  a  special  plea,  or  by  special  (a)  or 
general  (6)  demurrer.  There  are  numerous  instances  of 
an  estoppel  being  raised  by  demurrer  (c).  But  now  by 
the  new  rules  (d)  demurrers  are  abolished,  and  any  party 
shall  be  entitled  to  raise  by  his  pleading  any  point  of 
law  (e).     And  the  defendant  or  plaintiff  (as  the  case  may 

(a)  Beckett  v.  Bradley,  14  L.  J.  A.  &  E.  792 ;  Jlills  v.  Laming,  9 
0.  P.  3.  Excheq.    256 ;    Armani  v.   Cas- 

(b)  Kemp  v.    Goodal,  1    Salk.  trtque,  13  M.  &  W.  at  p.   451 
277  ;  Heath  v.  Vermeden,  3  Levinz.  (per  Pollock,  C.  B.). 

146  ;  Palmej^  v.  Ekins,  2  Str.  817.  (d)  R.  S.  C.  1883  ;  Order  XXV., 

(c)  Boioman  v.   Taylor,  2  A.  &      Rule  1. 

E.  278 ;    Lainwn  v.   Tremere,  1  (e)  Order  XXV.,  Rale  2, . 
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be)  must  raise  by  his  pleading  all  matters  which  show  the 
action  or  counterclaim  not  to  be  maintainable,  or  that 
the  transaction  is  either  void  or  voidable  in  point  of  law, 
and  all  such  grounds  of  defence  or  reply,  as  the  case 
may  be,  as  if  not  raised  would   be  likely  to  take  the 
opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not    arising    out    of  the    preceding    pleadings,    as   for 
instance,  fraud,  statute  of  limitations,  release,  paynaent, 
performance,  facts  showing  illegality  either  by  statute  or 
common  law,  or  statute  of  frauds  (/).     The  above  rules 
therefore    seem  to   make  it  necessary,  or   at  any  rate 
advisable,  in  all  cases  to  raise  any  matters  that  are  relied 
upon  by  way  of  estoppel,  on  the  pleadings.     No  form  of 
a  plea  of  estoppel  is  given  in  the  forms  in  the  Appendix 
to  the  new  rules,  but  presumably  such  pleas  must  be  as 
brief  and  concise  as  possible,  and  as  nearly  as  possible  in 
accordance   with    the  forms  of    pleadings    there  given. 
Certain  forms  of  pleas  of  estoppel  are  however  given  in 
the  last  chapter  of  Bigelow's  work  on  estoppel  {g)  wliich 
may  be  found  useful  in    some    cases,    if   abridged    in 
accordance  with  the  spirit  of  the  new  rules. 

As  the  question  may  occasionally  arise,  how  far  an 
estoppel  is  conclusive  even  if  it  does  not  appear  on  the 
pleadings,  it  may  be  useful  to  enter  into  some  discussion 
of  the  authorities  on  the  subject  of  pleading  the  estoppel. 

(/)  Order  XIX.,  Rule  15.  under  the  old  system  of  pleading, 

(g)  Bigelow  on  Estoppel  (2ud  see  Dot  v.  Welsmant  2  Ex.  368 ; 

ed.),  pp.  543—558.     See  also  the  WUkirmtn  v.  Kirby,  16  C.  R  430  ; 

forms  given  in  Allen's  forms  of  General  SUam  Navigatijcm  Co,  v. 

Pleadings   (ed.    1883),   pp.    197,  GuHlou,  11   M.  &  W.  877 ;  Co. 

224,  225.     And,  ns  to  the  mode  Lift.  303  b(^);  and  Litchfield  v. 

of  f.aming  the  plea  of  estopjel  Ready,  5  Ex.  at  p.  945, 
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The  general  rule  formerly  was  that  an  estoppel  ought  lo 
be  pleaded  if  there  was  an  opportunity,  and  that  if  a 
party  did  not  rely  upon  the  estoppel  in  his  pleading,  but 
the  matter  was  put  in  issue  and  went  to  the  jury,  they 
were  not  bound  by  the  estoppel,  but  might  find  the  truth 
notwithstanding  (h).  And  in  such  a  case  the  matter 
which,  if  pleaded,  would  have  been  conclusive,  became 
merely  evidence,  which,  like  other  evidence,  is  open  to 
contradiction  (i).  For,  says  an  old  authority,  the  jurors 
ought  not,  on  pain  of  attaint,  to  take  notice  of  matters  of 
estoppel  which  were  given  in  evidence  between  the 
parties,  as  they  are  strangers  to  the  conclusion  between 
the  parties,  and  are  no  more  estopped  than  the  judges 
are  (k). 

Thus  a  recital  was  not  conclusive  evidence  at  the  trial, 
if  the  party  seeking  to  rely  upon  it  had  not  pleaded  it  by 
way  of  estoppel,  but  had  joined  issue  (/).  And  a  judg- 
ment for  plaintiff  in  an   action   of  ejectment  was  not 


(h)  GoddarcTs  Case,  Co.  Rep. 
vol.  i.  p.  432,  and  remarks 
thereon  in  Smith's  L.  C.  (8th  ed.), 
vol  ii.  pp.  821,  822;  Palmer  v, 
Eldnsy  2  Str.  817;  James  v. 
Landon,  1  Cro.  Eliz.  36  ;  Speake 
V.  Richards^  Hob.  207  ;  Feversham 
V.  Emerson,  11  Ex.  385;  Young 
V.  Baincoek,  7  C  B.  at  p.  338  ; 
Doe  V.  Huddart,  2  C.  M.  A  R. 
316;  Cox  V.  Cannon^  4  Bing. 
N.  C.  453  ;  Ashpitel  v.  Bryauy  3 
B.  &  S.  at  p.  489;  Gregg  v. 
Wflh,  10  A.  «fe  E.  90;  and  1 
Wms.  Snund.  (6th  ed.),  325  a, 
note  (d). 


(i)  Outram  v.  Morewood,  3  East, 
346  ;  Kinnersley  v.  Orpe,  2  Dougl. 
517;  Wilson  v.  Butler,  4  Bing. 
N.  C.  748. 

(k)  PleadaU  v.  FUadall,  Moore, 
96;  Lambert  v.  Cameret,  Comb. 
446  ;  Weale  v.  Lower,  Pollexfen, 
67.  But  see  contra,  Goddard*s 
Case,  Co.  Rep.,  vol.  i.  p.  432; 
Doe  V,  Huddarty  2  C.  M.  &  R. 
316 ;  Needier  v.  Biskop  of  Win- 
Chester,  Hob.  227  (Attorney- 
General  arguendo)  ;  Feversham  v. 
Emerson,  11  Ex.  385. 

(/)  Bomnrtn  v.  Rostron,  2  A.  k 
E.  295. 
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(before  the  Common  Law  Procedure  Acts)  conclusive 
evidence  of  plaintifiTs  title  in  a  subsequent  action  for 
mesne  profits  or  ejectment,  unless  it  was  pleaded  as  an 
estoppel  (m).  So  also  a  verdict  and  judgment  in  a 
former  action,  which  if  pleaded  would  have  operated  as  a 
bar,  if  given  in  evidence  under  the  general  issue,  was  not 
conclusive,  but  only  evidence  to  go  to  the  jury  (n). 
Again,  if  a  sentence  of  court-martial  was  not  pleaded 
by  way  of  estoppel  in  a  subsequent  civil  action,  it  was 
only  evidence,  and  not  conclusive  evidence,  of  the  truth 
of  the  matter  adjudicated  upon  in  the  sentence  (o). 
Further,  matter  relied  upon  by  the  petitioner  in  divorce, 
as  an  estoppel  to  respondent's  answer,  must  be  pleaded 
in  the  replication  (p), 

A  case,  however,  might  arise  in  which  a  record  in  a 
former  action  could  not  be  pleaded  as  an  estoppel,  on 
account  of  its  not  being  strictly  a  legal  estoppel,  and 
it  might  nevertheless  be  conclusive  evidence  to  go  to  the 
jury.      Thus    in    an   action   for   diverting   water    from 


(m)  Doe  V.  Huddart,  2  C.  M. 
Jb  R.  316;  Doe  d.  Strode  v. 
Seaton,  2  C.  M.  &  R.  728 ;  Mat- 
tliew  V.  Osbwii,  13  C.  B.  919; 
Doe  V.  Wright,  10  A.  &  E.  763; 
Litchfield  v.  Jieady,  5  Ex,  at  p. 
945 ;  see,  however,  AsHn  v.  Par- 
kin, 2  Burr.  665 ;  t.e.,  unless 
there  was  no  opportunity  of 
pleading  it,  Armstrong  v.  Norton, 
2  Ir.  C.  L.  R.  96. 

(n)  Rawlins^s  Case,  Co.  Rep., 
vol.  ii.  p.  422,  note  (c) ;  Vooght 
V.  Winch,  2  B.  &  Aid.  662  ;  but 


see  cofitra,  iu  the  case  of  estoppels 
by  record.  Needier  v.  Bishop  of 
Wi7ichester,'iloh,  227, and  opinions 
of  judges  in  Duchess  of  Kingston's 
Case,  Appendix  B.,  p.  421.  How- 
ever, at  any  rate  an  estoppel  of 
qu<m  record  ought  to  be  pleaded  ; 
see  H.  V.  Cambrian  Ry,  Co,,  L.  R. 
4  Q.  B.  320, 

(o)  Hannaford  v.  Hunn,  2  C. 
&  P.  148 ;  Warden  v.  BaUey,  4 
Taunt,  67. 

.     (;>)  Robinson  v.  Robinson,  L.  R. 
2  P.  D.  75. 
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plaintifiTs  mill,  the  record  of  a  former  trial  for  a  similar 
injury,  between  the  same  plaintiff  and  the  same  defendant 
and  another  person  (not  party  to  the  present  action)  was 
])roduced  in  evidence  as  to  the  right  to  the  water ;  and 
Lord  Ellenborough  said,  that  though  the  record  of  the 
judgment  in  the  former  action  could  not  be  deemed  a 
legal  estoppel  (the  parties  being  different),  so  as  to 
conclude  the  rights  of  the  parties,  yet  it  was  binding  so 
far  that  he  should  think  himself  bound  to  tell  the  jury  to 
consider  it  as  conclusive  as  to  tlie  rights  of  tlie 
parties  ((/). 

The  rule  that  an  estoppel  should  be  pleaded,  only 
applied  where  the  party  who  omitted  to  plead  the 
estoppel  had  an  opportunity  of  pleading  it  (r).  Thus, 
where  the  defendant  in  a  judgment  was  tenant  in  tail 
and  died,  and,  upon  a  scire  facias  against  the  heir  and 
terre-tenants,  the  issue  in  tail  was  returned  heir  and 
terre-tenant  and  warned,  and  judgment  was  given  against 
him  bv  default,  and  the  entailed  lands  were  extended  in 
eleyit ;  and,  upon  an  ejectment  brought  by  the  tenant  by 
ele(jit^  the  deed  of  entail  was  given  in  evidence,  and  all 
this  matter  specially  found  ;  it  was  resolved,  that  because 
the  defendant  had  an  opportunity  to  have  pleaded  this 
once  to  the  scire  facias^  and  had  not  pleaded  it,  he  was 
estopped  to  say  it  now  :  and  so,  a  judgment  that  did  not 
bind  the  issue  in  tail  at  first,  was,  by  his  neglect  of 
pleading  his  title  to  the  scire  facias^  made  an  unavoidable 

{q)  Strutt  V.  Bovingtonj  5  Esp.  citing     Trevivian     v.    Lamrence, 

51).  Smith's  L.  C.  (8th  ed.),  vol  ii. 

(r)  Per  Parke,  B.,  in  Freeman  pp.    799 — 801,  and   Mapath  v. 

V.   Cooke,   2    Excheq.  at  p.  662,  Hardy,  4  Bing.  N.  C.  782. 
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charge  upon  him  (s).  And,  again,  where  plaintiff 
declared  upon  a  demise  by  indenture,  and  defendant 
pleaded  ml  habmt  in  tenementis ;  if  plaintiff*  did  not 
plead  the  indenture  by  way  of  estoppel,  but  took  issue 
on  the  plea,  the  jury,  notwithstanding  the  indenture, 
might  find  that  plaintiff"  (the  lessor)  had  nothing  in  the 
tenements  tempore  dimissionis^  and  give  a  verdict  for 
defendant ;  but  if,  instead  of  nil  habuit  in  tenementis^ 
defendant  had  pleaded  nil  debet^  and  issue  thereon,  and 
then  defendant  gave  in  evidence  that  plaintiff  nil  habuit 
in  tenementis,  plaintiff  might  in  such  case  take  advantage 
in  evidence  of  the  indenture  by  way  of  estoppel,  because 
he  had  not  had  that  advantage  of  it  in  pleading,  as  he 
had  in  the  other  case  (t). 

A  good  example  of  the  rule  that  if  the  party  had  no 
opportunity  of  pleading  the  estoppel,  the  jury  would  be 
bound  by  the  estoppel,  or  rather  the  Court  would  give 
effect  to  it  in  construing  the  verdict  (w),  is  furnished  by 


(«)  GUbume  v.  Rocky  2  Sid.  12  ; 
cited  as  Tilhome  v.  Rag  by  Holt, 
C.  J.,  in  Trevivian  v.  Lawrence j  2 
Lord  Raymond,  1051  ;  see  also 
Hanwn-  v.  MasCy  Hob.  283 ;  Vin. 
Ab.  Estop,  p.  486,  citing  Bro. 
Estop,  pi.  112.  And  in  such  a 
case  the  advantage  of  the  estoppel 
was  lost  for  ever,  and  it  could 
not  be  pleaded  in  any  subsequent 
proceedings.    See  ibid, 

{t)  Trevivian  v.  Lawrence ^  3 
Salk.  151.  See  also  as  to  the 
rule  laid  down  in  Trevivian  v. 
Lmnrencfy  the  remarks  of  Parke, 
B.,  in  Liidiield  v.   Ready,  5   Ex. 


at  p.  945 ;  and  see  further  as  to 
pleading  estoppels.  Trials  per 
Pais,  vol.  i.  pp.  236,  237,  and 
pp.  283—285. 

(tt)  Sutton's  Case,  1  Cro.  Eliz. 
140  ;  Trevivian  v.  Lawrence^ 
Smith's  L  C.  (8th  ed.),  vol.  ii. 
pp.  799  —  801;  Magrath  v. 
Hardy,  4  Bing.  N.  C.  782 ;  judg- 
ment of  De  Grey,  C.  J.,  in  Duchess 
of  Kingston's  Case,  Appendix  B., 
p.  421  j  per  Lord  Campbell,  C.  J., 
In  R.  V.  Blakemore,  2  Den. 
C.  C.  R.  at  p.  426 ;  Armsti'ong  v. 
Norton,  2  Ir.  C.  T..  B.  9G. 
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the  old  action  of  ejectment,  in  which  there  were  no 
pleadings,  except  the  general  plea  of  not  guilty.  Thus 
where,  in  an  action  of  ejectment  on  a  lease  for  years 
made  by  defendant  to  plaintiff,  defendant  pleaded  not 
guilty,  and  there  was  a  special  verdict  to  the  effect  that 
defendant  had  nothing  in  the  lands  when  he  made  the 
lease  to  plaintiff,  qucere  whether  this  was  a  verdict  for 
plaintiff  or  defendant :  for  if  there  was  a  lease,  defendant 
would  be  estopped  from  saying  that  he  had  nothing 
in  the  land.  And  it  appears  that  the  Court  were  equally 
divided  in  opinion ;  but  it  is  stated  in  the  marginal  note 
that  plaintiff  shall  have  judgment,  for  that  the  jury  might 
find  the  estoppel  on  the  general  issue  (x). 

The  jury  were  bound  by  the  estoppel,  if  it  appeared  on 
the  face  of  the  same  record  in  which  issue  was  joined 
between  the  parties :  for  the  jury  could  not  find  anything 
contrary  to  that  which  the  parties  themselves  affirmed 
and  admitted  of  record,  although  it  was  contrary  to  the 
truth  (//). 


{x)  Sutton's  Case,  1  Cro.  Eliz. 
1 40  ;  and  as  to  pleading  matters 
of  defence  that  arise  pending 
the  action,  see  nowR.  S.  C.  1883, 
Order  XXIV.,  Rules  1,  2.  In  In 
re  DefrieSf  Nordon  v.  Levy^  48 
L.  T.  703,  defendant  was  allowed 
at  the  trial  to  make  use  of  a 
judgment  by  way  of  estoppel, 
which  was  not  given  till  after 
statement  of  defence  had  been 
filed,  but  see  now  R.  S.  C.  1883, 
Order  XXIV.,  Rule  2. 

(y)  GoddxtrfTs  Case,  Co.   Rep., 


vol  i.  p.  432;  Doe  v.  Hvddart, 
2  C.  M.  «fe  R  316;  Needier  v. 
Bishop  of  Winchester,  Hob.  227 
(Attorney  -  General  arguendo)  ; 
Feversham  v.  Emerson,  11  Ex. 
385.  See  contra,  Lambert  v. 
Cameret,  Comb.  446,  where,  in 
proceedings  on  a  writ  of  error, 
evidence  of  plaintiffs  death  before 
action  was  allowed  to  go  to  the 
jury,  though  it  was  admitted  by 
defendant's  plea  in  the  action 
that  plaintiff  was  alive  at  time  of 
action  brought. 
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An  exception  to  the  rule  that  the  jury  ought  not  to 
take  notice  of  matters  of  estoppel  unless  they  were 
pleaded,  is  made  by  some  of  the  old  authorities  in  the 
case  of  estoppels  which  bound  the  interest  of  the  land. 
Thus  it  is  laid  down  by  Lord  Coke,  that  in  the  case  of 
estoppels  which  bound  the  interest  of  the  land,  as  the 
taking  of  a  lease  of  a  man's  own  land  by  deed  indented, 
and  the  like,  if  the  jury  found  the  estoppel  by  special 
verdict,  the  Court  ought  to  give  judgment  in  accordance 
with  their  6nding  (z).  And  in  a  case  where  the  estoppel 
was  not  pleaded  and  was  of  the  above  nature,  and 
defendant's  counsel  objected  that  an  estate  by  estoppel 
should  not  be  favoured  in  equity,  and  that  the  jury  were 
not  bound  to  find  it,  and  that  if  it  were  found,  the  Court 
should  judge  the  lease  void,  it  was  answered  by  the 
judges  as  follows  :  "  The  law,  as  it  seemeth,  is  so  in  cases 
of  obligations,  covenants,  or  personal  contracts,  which  can- 
not be  turned  into  an  estate ;  but  in  other  cases,  where  the 
estate  is  bound  by  the  conclusion  and  converted  into  an 
interest,  although  the  jury  find  the  matter  at  large,  yet 
the  Court  shall  adjudge  according  to  the  law,  that  the 
estate  is  good  by  reason  of  the  estoppel "  (a).  On  the 
other  hand  it  was  decided  in  another  case,  that  if  one 
made  a  lease  for  years  by  indenture,  and  had  nothing  in 
the  land,  and  afterwards  purchased  the  land  and  aliened 
it,  although  it  was  a  good  lease  for  years  by  estoppel 
against  him  and  his  alienee  by  way  of  pleading,  and 
bound  them,  yet  that  it  did  not  bind  the  jury,  for  that 
they  might  find  the  truth,  and  that  if  the  jury  did  find 

(z)  Co.  Litt.  227  a,  (a)  Weale  v.  Lower,  Pollexfen,  67. 
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the  truth,  the  Court  should  judge  it  to  be  a  void 
lease  (b). 

A  further  exception  to  the  above  rule,  that  an  estoppel 
must  be  pleaded,  was  made  in  the  case  of  actions 
of  assumpsit.  The  general  rule  in  these  actions  was 
that  whatever  defeated  the  promise  might  be  given  in 
evidence  on  non  assumpsit  Thus  in  a  case  in  the  Lord 
Mayor's  Court,  in  which  plaintiff,  a  mariner,  sued  in 
assumpsit  for  his  wages,  to  which  there  was  a  plea  of 
71071  assumpsit;  and  it  appeared  that  plaintiff  had  pre- 
viously sued  in  the  Admiralty  Court  for  his  wages,  and 
judgment  had  been  given  against  him,  the  Recorder 
(afterwards  Lord  Chancellor)  allowed  the  judgment  in 
the  Admiralty  Court  to  be  given  in  evidence  against 
plaintiff  (c). 

There  were  also  other  exceptions  to  the  above  rule,  in 
the  case  of  certain  estoppels  by  record.  Thus  it  appears 
that  a  verdict  of  guilty  upon  an  indictment  for  non-repair 
of  a  road  was  conclusive  evidence,  on  a  subsequent 
indictment  against  the  same  parish  for  non-repair  of  the 
same  road,  of  its  liability  to  repair,  even  though  it  was 
not  pleaded  by  way  of  estoppel  (d) ;  and,  speakhjg 
generally,  a  judgment  in  rem  was  conclusive  evidence 
to  go  to  the  jury,  even  though  not  pleaded  as  an 
estoppel  (e). 

(b)  Iseham   v.    Morrice,   Cro.      N.  P.  C.  219. 

Car.  112.  (e)  JR.    v.  St    Fancras,   tlnd.  ; 

(c)  See  the  case  cited  in  Bur-  Cammell  v.  Sewell^  3  U.  &  N.  at 
rows  V.  Jemino,  2  Str.  733,  p.  647.  And  as  to  pleading  eccle- 
Appendix  B.,  p.  415 ;  see  also  siaatical  sentences,  see  Appendix 
Stafford  v.  Clark,  2  Bing.  377.  A.,  p.  409. 

(d)  R,  V.  St.  PancraSf  Peake's 
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Foreign  judgments  stand  upon  a  footing  of  their  own. 
They  are,   as    has    been  pointed    out  (/),  not   strictly 
speaking  records,   and  therefore  it  appears,  that  to  an 
action  in  England  on  a  colonial  judgment,  the   plea   of 
nul  tiel  record  is   not  a  good  plea  (^),  and  a   foreign 
sentence  of  nullity  of  marriage  cannot    be   pleaded   in 
bar   to  a    suit   in    England  for  restitution    of  conjugal 
rights  {h)  ;  moreover,  a  foreign  judgment  in  admiralty 
cannot  be  pleaded  as  an  estoppel  on  collateral  matters  (/). 
But  judgments  of  foreign  courts  are  treated  as  conclu- 
sive  in  England   as  judgments  of  courts  of  competent 
jurisdiction  (/c).      And,  it    seems,   that  in  an  action  in 
England  on  a  foreign  judgment,  the  judgment  should,  if 
there  is  an  opportunity,  be  pleaded  by  way  of  estoppel  (/). 
Moreover,  it  is  advisable  now,   for  the   reasons   given 
above  (w),  to  plead  foreign  judgments  in  all  cases  where 
they  are  relied  upon  as  conclusive.     And  the  plea  should 
show  that  the  foreign  court  had  jurisdiction,  and  that  the 
foreign  judgment  was  final   and  conclusive  when   ren- 
dered (n).      Moreover,  if  the  defence  rests  on  want  of 
personal  service,  or  on  want  of  notice  to  defendant,  in 
the  foreign  proceedings,  the  plea  to  that  effect  must  be 


(/)  AnU,  p.  18.  ■ 

ig)  Chap-man  v.  Sherrie,  5  Ir. 
R  C.  L.  36. 

(h)  Per  Sir  E.  Simpson  in 
Scritnshire  v.  Scrimshire,  2  Hagg. 
Consist.  395,  ante,  p.  167. 

(i)  Hobbs  V.  Jlennififfy  17  C.  B. 
N.  S.  791. 

(k)  Ante,  pp.  152,  153 ;  see 
also  Burrows  v.  JeminOy  2  Str. 
733,  Appendix  B.,  p.  415  ;  Bluet 


V.  Bampfield,  1  Cases  in  Chanc. 
237,  Appendix  B.,  p.  421. 

{I)  Doe  V.  Huddart,  2  C.  M.  A 
R.  316  ;  Vooght  v.  Winch,  2  R  <k 
Aid.  662. 

(m)  Ante,  p.  392. 

(n)  Douglas  v.  Forrest,  4  Bing. 
686 ;  Frayes  v.  Wtn-rns,  10  C.  R 
N.  S.  149 ;  Plummer  v.  Wood- 
bume,  4  B.  &  C.  625. 
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full  and  explicit  (o).  And,  speaking  generally,  if  a  judg- 
ment, whether  domestic  or  foreign,  is  relied  upon  as  an 
estoppel,  the  plea  oi  res  judicata  must  be  specific  ;  and  it 
must  appear  that  the  matter  has  been  controverted  as 
well  as  adjudicated  upon  (/?). 

Precedents  of  pleas  to  actions  on  foreign  judgments, 
setting  forth,  (1)  That  defendant  was  not  resident  within 
the  jurisdiction  of  the  foreign  court,  nor  subject  to  the 
foreign  laws,  (2)  That  he  was  not  a  native  of  the  foreign 
country,  (3)  That  he  was  not  duly  served  with  process 
in  the  foreign  court,  (4)  That  he  did  not  appear  in  the 
foreign  action,  and  (5)  That  he  had  no  notice  or  means 
of  defending  himself  in  the  foreign  action,  are  given  in 
ValUe  V.  Dumergue  (q),  and  Meeus  v.  Thellusson  (?•). 
These  pleas  are  of  course  subject  to  the  propositions 
stated  in  the  chapter  on  foreign  judgments  {s).  And  in 
Duflos  V.  Burhngham  (^),  which  was  an  action  in 
England  on  a  French  judgment,  and  in  which  defendant 
pleaded,  first,  that  he  was  not  duly  served  with  process, 
that  he  had  no  notice  of  the  alleged  action,  nor  had  he 
the  opportunity,  according  to  the  rules  and  regulations  of 
the  French  court,  of  defending  himself;  and  secondly, 
that  the  action  in  which  the  judgment  was  obtained, 
was  upon  a  contract  entered  into  in  England,  that,  before 
the  judgment  was  obtained,  he  w^as  never  resident  or 


(o)  Maubourquet  v.  Wt/se,  1  Tr.  pp.  270,  27  L 

11.  (\  L.  471 ;  Reynolds  y.  Fenton,  (7)  4  Ex.  290. 

3  C.  B.  187 ;  Vallee  v.  Dumergue,  (r)  8  Ex.  638. 

4  Ex.  290.  (.?)  See  ante,  pp.  123—151. 
{p)  PerWille8,J.,  mLangmead  {t)  34  L.  T.  688. 

V.  Maple,  18  C.  B.  N.  S.  255,  at 

D  U 
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domiciled  within  the  jurisdiction  of  the  French  court, 
nor  was  he  a  native  of,  nor  did  he  ever  owe  allegiance 
to  France,  nor  was  he,  at  tlie  time  of  contracting 
the  alleged  obligation,  in  France  or  within  the  jurisdic- 
tion of  the  French  court ;  it  was  held,  on  demurrer, 
that  the  first  of  these  pleas  was  bad,  and  the  second 
good. 

Another  exception  to  the  above  rule,  tliat  an  estoppel 
should  be  pleaded,  existed  in  the  case  of  estoppels  in 
pais.  These  in  certain  cases  need  not  formerly  have 
been  pleaded  (u).  The  law  on  this  point  is  thus  stated 
by  an  eminent  authority  :  "  With  respect  to  estoppels  in 
pais,  in  certain  cases  there  is  no  doubt  they  need  not  be 
pleaded,  in  order  to  make  them  obligatory.  For  instance, 
where  a  man  represents  another  as  his  agent,  in  order  to 
procure  a  person  to  contract  with  him  as  such,  and  he 
does  contract,  the  contract  binds  in  the  same  manner  as 
if  he  made  it  himself,  and  is  his  contract  in  point  of  law, 
and  no  form  of  pleading  could  leave  such  a  matter  at 
large,  and  enable  the  jury  to  treat  it  as  no  contract. 
The  same  rale  appears  to  apply  to  all  similar  estoppels 
in  pais  (x)."  It  appears,  however,  from  an  old  authority, 
that  the  jury  were  not  bound  to  find  an  estoppel  in  pais 
or  by  matter  in  writing  when  given  in  evidence,  but  that 
they  might  find  it,  and  that,  if  they  did,  the  court  was 
bound    to    give    judgment    accordingly  (y).      And     an 

(u)  Per  Wightman,  J.,  in  Asli-  (6th  ed.),  325  a,  note  (d). 
pitfl.   V.  Bryan,  3  B.  &  S.  at  p.  {x)  Per  Parke,  B.,  in  Freeman 

489  ;    Sanderson   v.    Cdlmany   4  v.  Cooke,  2  Ex.  at  p.  662. 
Scott's  N.  R.  638 ;  Lyon  v.  Reed,  (y)  Needier  v.  Buhop  of  Win- 

13  M.  cfe  W.  285  ;  1  Wnia  Saund.  cheUer,  Hob.  227. 
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estoppel  in  pais  might  be  pleaded  as  an  estoppel  (2). 
And,  since  the  new  rules,  it  would  be  advisable  to  plead 
it  as  such. 


(z)    Sanderson   v.    Collnian^    4  Ex.  at  p.  453  ;  and  notes  to  Veah 

Scott*8  N.  R.  638 ;  Darlington  v.  v.  Warner y  1  Wms.  Saiind.  (ed. 

Pritchard,  4  M.   &  G.  783;  per  1871),  at  p.  576. 
Parke,  B.,  in  HalHfax  v.  Lyle,  3 
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PREFATORY    NOTE   TO   THE    DUCHESS  OF  KINGSTON'S    CASE. 

The  question  that  arose  in  the  Duchess  of  Kingston's  case,  was 
whether  a  sentence  in  the  spiritual  court,  in  a  suit  of  jactitation  of 
marriage  brought  by  A.  (a  woman),  against  B.,  declaring  that  A.  was 
a  spinster  and  free  from  all  matrimonial  contract  with  B.,  was  con- 
clusive evidence  of  that  fact,  so  as  to  estop  the  crown,  in  a  subse- 
quent criminal  prosecution  against  A.  for  bigamy,  from  proving  that 
A.  was  married  to  B.  at  the  time  of  her  marriage  with  C. 

Some  light  may  be  thrown  upon  the  question  by  noticing  some  of 
the  cases  relating  to  the  jurisdiction  of  the  ecclesiastical  courts, 
which  were  decided  prior  to  the  Duchess  of  Kingston's  cnse. 

The  ecclesiastical  courts,  or  courts  Christian  {curice  Christianiiatis), 
were  one  of  the  species  of  courts  in  which  the  civil  and  canon  laws 
were  permitted,  under  different  restrictions,  to  be  used. 

The  courts  of  common  law  had  the  superintendency  over  these 
courts  ;  to  keep  them  within  their  jurisdiction,  to  determine  wherein 
they  exceeded  it,  and  to  restrain  and  prohibit  (a)  any  excess  :  and, 
in  case  of  contumacy,  to  punish  the  officer  who  executed,  and  in 
some  cases  the  judge  who  enforced,  the  sentence  so  declared  to  be 
illegal.  The  common  law  also  reserved  to  itself  a  paramount  authority 
in  the  exposition  of  all  such  acts  of  parliament  as  concerned  either  the 
extent  of  these  courts  or  the  matters  depending  before  them.  And 
therefore,  if  these  courts  either  refused  to  allow  these  acts  of  parlia- 
ment, or  expounded  them  in  any  other  sense  than  what  the  common 

(rt)  The  Queen's  Bench,  however,  iliJ  proceedings  in  the  Ecclesiastical  Court, 

not,  as  a  rule,  ex*  rcise  its  jurisdiction  See  li.  v.  Sir  T.  Tiriss,  L.  R.  4  Q.  B. 

as  to  prohibition  on  the  ai)pHcation  of  at  p.  413. 
a  person  who  was  a  strangor  to  the 


406  APPENDIX   A. 

law  put  npon  tliem,  the  superior  courts  at  Westminster  would  grant 
prohibitions  to  restrain  and  control  them.  An  appeal  lay  from  these 
courts  to  the  sovereign,  in  the  last  resort,  which  proves  that  the 
jurisdiction  exercised  in  them  is  not  derived  from  any  intrinsic 
authority  of  their  own  (h). 

Probate  of  Wills  of  Personalty, — The  ecclesiastical  courts  had 
exclusive  jurisdiction  over  the  probate  of  wills  of  personal  estate. 
Before  20  &  21  Vic.  c.  77,  proof  of  the  will  was  given  by  the  executor 
before  the  ordinary,  i.e.,  as  a  general  rule,  the  bishop  of  the  diocese. 

Administratian, — They  had,  before  20  &  21  Vic.  c.  77,  transferring 
the  jurisdiction  to  the  Probate  Court,  exchmve  jurisdiction  over  the 
administration  of  the  estates  of  intestates,  which  were  granted  by  the 
ordinary  or  the  metropolitan  {c). 

Distribution. — They  had  a  convurrent  jurisdiction  with  the  Court  of 
Chancery  with  respect  to  distribution  {d). 

Marriage, — They  had,  before  20  &  21  Vic.  c.  85,  by  which  a  new 
court,  called  the  Court  of  Divorce  and  ]Matrimonial  Causes,  was 
established,  exchisive  jurisdiction  in  divorce  and  alimony,  in  suits  for 
jactitation  of  marriage,  in  suits  for  restitution  of  conjugal  rights, 
and  in  suits  to  compel  the  celebration  of  marriages  in  pursuance  of 
marriage  contracts  {e). 

Ecclesiastical  Jurisdiction.  — The  ecclesiastical  jurisdiction  of  the 
ecclesiastical  courts  remains,  in  many  respects,  the  same  as  it  was 
formerly.  It  is  exercised  by,  first,  the  Archdeacon's  Court ;  secondly, 
the  Consistory  Court  of  the  Bishop  ;  thirdly,  the  Court  of  Arches 
(including  the  Court  of  Peculiars)  ;  and  fourthly,  the  Judicial  Com- 
mittee of  the  Privy  Council,  sitting  as  a  final  Court  of  Appeal  (/). 

The  judgments  of  the  ecclesiastical  courts  were  formerly  as  much 
suDJect  to  the  equity  of  the  Court  of  Chancery,  as  were  the  judg- 
ments of  the  common  law  courts  (j/). 

It  has,  however,  been  laid  down  that  the  temporal  courts  could 
not  examine  the  decisions  of  the  ecclesiastical  judges  in  matters 


(b)  See  Stephen's  Commentaries  (ed.  pp.  238,  239.      Tliis  last  iurisdiction 

7),  vol.  i.,  pp.  67,  6S.  was  abolislied  by  26  Geo.  2,  c.  33,  and 

(r)  Stephen's  Commentaries  (ed.  7),  4  Geo.  4,  c.  76,  s.  27. 
vol.  ii.,  p.  193.  (/)  Stephen's  Commentaries  (ed.  7), 

(rf)  Bofichier  v.  Taylor,  4    Brown's  vol.  iii.,  pp.  305  el  seq. 
Cases  in  Parliament,   708,   and  Har-  {g)  Vanbrough   v.    Cock^    1   Chanc. 

grave's  Tracts,  y.  473.  Cases,  200. 

{e)  Stephen  8  Commentaries,  vol.  ii., 
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purely  spiritual  (A).  But  thej  had  a  right  to  coutrol  the  Bpiritnal 
court  in  cases  in  which  it  proceeded  in  opposition  to  the  common 
law,  on  points  in  which  the  common  law  predommated  over  the  law 
ecclesiastical  (t). 

The  temporal  courts  had  also  a  right  to  restrain  the  spiritual  court 
irom  contradicting  what  had  been  already  finally  decided  upon  by 
temporal  judges,  under  authority  expressly  given  to  them  by  Act  of 
Parliament  (k). 

But  the  Court  of  Chancery  refused  to  interfere  in  cases  where  the 
ecclesiastical  courts  had  an  exclusive  jurisdiction  (/).  Thus,  it  refused 
to  try  questions  concerning  wills  of  personalty,  either  before  or  after 
probate,  but  referred  the  parties  to  the  ecclesiastical  court  (m).  It 
would,  however,  interfere  under  certain  circumstances  (/*)• 

Again,  the  probate  if  pleaded  (o),  was  conclusive  evidence  of  a  will 
of  personalty  (/;),  except  in  the  case  of  the  probate  itself  having  been 
forged,  or  having  been  obtained  by  surprise  (q)  ;  in  which  case  the 
probate  might  be  annulled  by  sentence  of  the  ecclesiastical  court  (r). 

Thus  even  fraud  in  obtaining  probate  of  a  will  of  personalty,  was 
not  examinable  in  chancery,  after  the  will  had  been  proved  in  the 
ecclesiastical  court,  so  long  as  the  probate  remained  in  force  («). 

N^or  was  it  examinable  in  the  courts  of  common  law.  Thus  pay- 
ment of  money  to  an  executor,  who  had  obtained  probate  of  a  forged 


ih)  Bird  v.  Smith,  Moore,  781  ; 
C(nrdrcy*s  Ccbsc,  Co.  R^p.,  vol.  iii, 
p.  15  ;  Phillips  v.  Craxchj^  1  Freeman, 
83  ;  R.  V.  Ntw  College,  2  Levinz,  14. 

{{)  Hinks  V.  Harris,  Carthew,  271  ; 
Hargrave's  Tracts,  p.  478. 

(k)  Webb  V.  Cook,  Cro.  Jac  536, 
625,  and  Appendix  B.,  p.  417 ;  Boyle 
V.  BoyU,  3  Moil.,  164,  Appendix  B., 
p.  417. 

{I)  H,  V.  Blotch,  5  Ves.  junr.,  113. 

{ni)  Attorney-General  v.  Ryder,  2 
Ch.  Cas.  178  ;  Archer  v.  Mosse,  2  Vera., 
8  ;  NeUm  v.  Oldfield,  2  Vera.,  76  ; 
Plume  V.  Beale,  1  P.  Wins.,  388; 
StephtnUm  y.  Gardiner,  2  P.  Wms., 
286  ;  Bransby  v.  Kerridge,  1  P.  Wms., 
548;  Andrews  v.  Poxccr«,  Vin.  AK, 
vol.  viii.,  p.  648,  vol.  xi.,  pp.  69,  66  ; 
BennU  v.  Vade,  2  Atk.,  324;  Har- 
grave's  Tracts,  pp.  462,  463. 


(?t)  Sheffield  v.  IhuJicss  of  Buchinff' 
ham,  1  Atk.,  630. 

(o)  Phillips  V.  Chichester,  Sir  T. 
Raymonds  404,  and  Hargrave's  Tracts, 
p.  460  ;  see  also  a  case  cited  by  Cuke 
in  Hensloe*s  Case,  Co.  Rep.,  vol.  v., 
p.  64,  where  a  history  is  given  of  the 
jurisdiction  of  the  ecclesiastical  courts 
in  probate  and  administration. 

{p)  Noel  V.  Wells,  1  Levinz,  235, 
Appendix  B.,  p.  414. 

(q)  Phillips  v.  ChicJiester,  Sir  T, 
Raymond,  404,  and  Hargrave's  Tracts, 
p.  460. 

(r)  Anon.  Case,  Corny ns*  Rep.,  150. 

is)  Archer  v.  Mosse,  2  Vera.,  8  ; 
Allen  v.  McPherson,  1  H.  L.  Cas.,  191. 
This  was  not  so,  however,  in  a  case  of  a 
will  of  realty  ;  see  Bariusly  v.  Potccl, 
1  Ves.,  287. 
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will,  was  held  to  be  a  discharge  to  the  party  paying  it,  and  a  bar  to  its 
being  recovered  again  by  another  party  to  whom  letters  of  administra- 
tion were  afterwards  granted  when  the  probate  was  repealed  (t). 

Fraud,  however,  in  obtaining  probate  of  a  will  did  not  estop 
criminal  proceedings  for  forging  the  will  of  which  probate  had  been 
obtained  (u). 

Again,  as  the  spiritual  com-t  had  an  exclusive  jurisdiction  in 
administration,  the  Court  of  Chancery,  in  exercising  its  concurrent 
jurisdiction  as  to  distribution,  was  concluded  by  sentences  of  the 
spiritual  court  in  administration  (v),  so  long  as  they  remained 
unrevoked  (x). 

In  cases  where  the  Court  of  Chancery  had  a  jurisdiction  concurrent 
with  that  of  the  spiritual  court,  if  proceedings  were  first  taken  in 
the  spiritual  court,  the  Court  of  Chancery  would  not,  as  a  rule,  stay 
them  by  injunction  (y) ;  except  in  the  case  of  legacies  to  infants  {z). 
But  a  bill  might  be  brought  in  chancery  against  an  executor  for 
discovery  of  the  personal  estate,  before  the  will  was  proved,  or  during 
the  litigation  thereof,  in  the  ecclesiastical  court  {a).  And  remedies 
might  be  pursued  against  an  executor,  concurrently  in  the  ecclesiasr 
tical  court  and  in  the  Court  of  Chancery  (b). 

Questions  of  Marriage, — The  temporal  courts  could  try  the  fact  of 
marriage.  But  the  lawfulness  of  marriage  could  only  be  determined 
by  the  ecclesiastical  court,  unless  it  came  in  question  in  the  temporal 
courts  incidentally  with  other  issues  (c).  And  even  a  fraudulent 
sentence  of  the  spiritual  court,  in  a  suit  for  jactitation  of  marriage, 
was  conclusive  in  subsequent  (civil)  proceedings  in  the  temporal 


(t)  Allen  V.  J>undas,  3  T.  R.  126  ; 
Alleti  V.  McPheraon^  1  H.  L.  Cas.  191. 

{u)  R.  V.  Buttery  and  Mcicnamiara^ 
R.  ft  K  ,  C.  C.  R. ,  324,  and  other  cases 
in  Appendix  B.,  p.  416,  note  (c). 

{v)  Bouchier  v.  Taylor^  4  Brown's 
Cases  in  Parliament,  708  ;  Thmnas  y. 
KeUerichey  1  Yes.,  senr.,  333,  and  Har- 
grave's  Tracts,  pp.  472 — 476 ;  see, 
liowever,  Parker  v.  />cc,  Finch,  123, 
YV'here  an  administration  was  repealed  in 
Chancery,  in  pnx'eedings  on  a  biU  for 
discovery  of  the  intestate's  estate,  and 
new  letters  of  administration  gi*anted 
tu  another,  to  whom  the  first  adminis- 
trator had  accounted  in  the  Prerogative 


Court. 

{X)  BuUer'sN.  P.,  247. 

{y)  JNicholas  v.  Nicholas,  Prec.  in 
Ch.,  546;  Basset  v.  Basset,  3  Atk., 
207  ;  Beynish  v.  Mart'm,  8  Atk.,  833. 

(2)  Rothsrham  v.  Fanshaw,  3  Atk.,  627. 

(a)  Zhdtcidt  College  v.  Johfison,  2 
Vem.,  48. 

{b)  Di^hy  V.  ComvoaUis,  3  Rep.  in 
Ch.,  40. 

(c)  Emrrton  v.  Hide,  Comb.,  72 : 
Pride  v.  Earl  of  Bath,  3  Levinz,  410  ; 
JliUard  v.  Phahy,  8  Mod.,  180,  and 
Hargi'avc's  Tracts,  p.  478  ;  BuuchUr  v. 
Taylor,  4  Brown's  Cases  in  Parliament, 
708. 
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courts.     Thus  in  Meadows  v.  Dudwss  of  Kinyslon  (d),  which  was  a 
bill  in  chancery  to  set  aside  the  will  of  the  Duke  of  Kingston,  be- 
queathing certain  property  to  the  Duchess,  on  the  ground  that  it  was 
founded  in  fraud,  the  Duchess  having  imposed  herself  upon  the  Duke 
as  a  single  woman,  and  in  which  the  defendant  pleaded  the  same 
sentence  of  the  ecclesiastical  court  as  was  submitted  in  evidence  in 
the  Duchess  of  Kingston* s  case,  the  sentence  was  held  to  be  conclusive. 
Lord  Chancellor  Apsley  said,  "  I  lay  it  down  as  a  general  rule,  that 
wherever  a  matter  comes  to  be  tried  in  a  collateral  way,  the  decree, 
sentence,  or  judgment,  of  any  other  court  having  competent  juris- 
diction, shall  be  received  as  conclusive  evidence  of  the  matter  so 
determined  (c).    The  general  rule,  however,  respecting  sentences  of 
the  spiritual  court  in  dissolution  of  or  against  marriage,  appears  to 
have  been,  '  Sententia  contra  matrimonium  nunqnam  transit  in  rem 
judicatam '  (/).      Hence,  though  such  sentences  were  usually  con- 
clusive as  evidence  in  the  temporal  courts  (^),  they  were  not  pleaded 
as  estoppels,  and  did  not  operate,  strictly  speaking,  as  such.    They 
were,  however,  similar  to  estoppels  in   their  binding  effect  upon 
parties  and  privies  (A).      And  they  might  even  bind  strangers  (e). 
Such  sentences,  however,  though  binding  on  the  temporal  courts, 
were  not  so  in  the  spiritual  court  itself,  but  were  liable  to  be  reversed 
there  (j).    The  effect  by  way  of  estoppel  of  judgments  of  the  Divorce 
Court  (now  the  Probate,  Divorce,  &c.,  Division  of  the  High  Court  of 
Justice)  has  already  been  discussed  in  a  previous  chapter  {k). 


{d)  2  Ambler,  16(5.  Rut  the  same 
seiiteDce  was  held  to  be  not  couclosive 
in  subsequent  criminal  proceedings. 
See  the  Duchtaa  of  KiitgatorCa  eaae^ 
Appendix  B. 

(«)  For  a  further  discussion  of  the 
effect  of  fraud  upon  ecclesiastical  sen* 
tences,  see  chap,  iii.,  atUe,  pp.  70 — 74. 

(/)  There  does  not  appear,  however, 
to  be  any  such  rule  now  in  existence. 
See  Lockyer  v.  Ferryman^  L.  R.  2 
App.  Cas.  at  p.  521  (note  7). 

{g)  KeiitCs  com^  Co.  Rep.  vol.  iv., 
p.  136,  and  Appendix  B.,/KMr^,  p.  412  ; 
Meddmns  v.  Duchess  of  Kingston,  2 
Ambler,  7r»6. 

{h)  Johrs  V.  JJoWf  Carth.   225,  anil 


Appendix  B. ,  p.  411 ;  Clmca  v.  Balhurst, 
2  Str.  960,  and  A2)pendix  B.,  p.  413  ; 
JM  Costa  V.  Villa  Heal,  2  Str.  960,  and 
Appendix  B.,  p.  414  ;  Metidez  v.  Villa 
Real  J  Cases  temp.  Hard.  18. 

(i)  Bunting  v.  LejnngioeU,  Co.  Rep., 
vol.  ii.,  355,  and  Appendix  B.,  p,  412  ; 
HatJUld  V.  Hatfield,  5  Brown's  Cases 
in  Parliament,  100,  and  Appendix  B., 
p.  413.  See,  however,  the  opinions  of  the 
judges  in  the  Duchess  of  Kiwjston^s  case, 
Appendix  B.,  p.  424,  giving  a  history 
of  the  jurisdiction  of  tlie  ecclesiastic'nl 
courts. 

0)  Kenn's  cMse,  Co.  Kep.,  vol.  iv., 
p.  136,  and  Appendix  B.,  p.  412. 

(A)  See  chap,  iv.,  ante,  pji.  83—85. 


APPENDIX    B. 

THK    DUCHESS   OF   KINGSTON'S   CASE. 

This  was  the  trial  of  the  Duchess  of  Kingston  for  bigamy  (a). 
^J'lie  trial  took  place  before  the  Hoose  of  Peers  in  Westminster  Hall, 
in  the  year  177r>.  The  facts  of  the  case,  as  stated  in  the  report  of  the 
trial  in  Leach's  (Vown  Cases,  were  as  follows  : — Elizabeth  Ghudleigli 
married  the  Honourable  Augustas  John  Hervey  in  1744.  In  1768  she 
instituted  a  suit  for  jactitation  (h)  of  marriage  against  Mr.  Hervey 
in  the  Consistory  Court  of  the  Bishop  of  London.  The  defendant 
admitted  the  jactitation.  In  Februar}-,  1769,  sentence  in  the 
jactitation  suit  was  pronounced  to  the  following  eflfect,  nameh*, 
**  That  the  said  E.  Chudleigh  was,  and  now  is  a  spinster,  and  free 
from  all  matrimonial  contracts  and  espousals  with  the  said 
A.  J.  Hervey  "(r).     In  March,  1769,  Miss  Chudleigh  married  the 


(a)  20  St.  Trials,  pp.  865— Q51  ; 
1  Leach  C.  C.  146  ;  Smith's  L.  C.  (8th 
ed.),  vol.  ii.,  pp.  784  cl  seq.  The  case, 
as  laid  before  Hargrave,  who  was  con- 
sulted as  junior  touiisel  by  the  prosecu- 
tion, was  as  follows  : — A.,  claiming  to 
be  a  single  woman,  libels  6.,  in  the 
Consistorial  Court  of  the  Bishop  of 
London,  for  jactitation  of  marriage. 
6.  defends  himself  by  alleging  a  mar- 
riage, and  to  this  allegation  A.  puts  in 
an  answer.  Afterwards  witnesses  are 
examined,  and  the  cause  is  heard  before 
the  bishop's  official,  who  pronounces 
sentence  by  which  he  declares  A  a 
spinster,  and  free  from  all  matrimonial 
contracts  or  espousals,  as  far  to  us  as 
yet  appears,  and  concludes  with  an 
award  of  costs  against  H.,  in   words 


describing  the  sentence  to  be  a  defini- 
tive sentence  or  final  decree.  Relying 
on  this  sentence,  A.  marries  C,  after 
whose  death  A.  is  indicted,  under  1 
Jac.  1,  c.  xi.,  for  felony  in  marrying  C, 
her  former  husband  B  being  then  alive. 
Upon  the  above  facts,  Hai^grave  was  of 
opinion  that  the  sentence  of  the  Eccle- 
siastical Court,  if  obtained  bond  jidc^ 
was  binding  on  the  Crown  in  the  pro- 
secution for  bigamy,  but  that  it  might 
be  avoided  on  the  ground  of  fraud. 
(See  his  opinion  in  Hai^grave*s  Tracts, 
pp.  450—486.) 

{)))  As  to  the  nature  of  a  suit  for 
jactitation,  see  the  opinions  of  the 
judges,  post  p.  427. 

(r)  See  also  post  p.  429,  where  the 
al)ove  sentence  is  set  out  verbatim. 
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Duke  of  KiDgBton.  On  January  9th,  1776,  an  indictment  was 
found  against  her  for  bigamy  (d).  The  counsel  for  the  prosecution 
were  the  Attorney-General,  the  Solicitor-General  (afterwards  Lord 
Chancellor  "Wedderburu),  Mr.  Dunning,  and  Dr.  Harris.  The 
counsel  for  the  prisoner  were  Mr.  Wallace,  Mr.  Mansfield  (afterwards 
Lord  Chief  Justice),  Dr.  Calvert,  and  Dr.  Wynne.  It  was  submitted 
by  the  prisoner's  counsel,  that  the  above  sentence  of  the  consistory 
court  was  conclusive,  and  that  no  other  evidence  ought  to  be  received 
or  stated  against  the  prisoner,  respecting  the  said  marriage.  The 
prisoner  was  however  found  guilty,  subject  to  the  opinions  of  the 
judges,  Sir  W.  De  Grey  (L.  C.  J.  of  Common  Pleas,  afterwards  Lord 
Walsingham),  Sir  Sydney  Stafford  Smythe  (L.  C.  B,  of  the  Ex- 
chequer), and  other  judges,  upon  the  following  questions,  which 
were  propounded  to  them,  viz.  : — 1.  Whether  a  sentence  of  the 
spiritual  court  against  a  marriage,  in  a  suit  for  jactitation  of 
marriage,  is  conclusive  evidence,  so  as  to  stop  the  counsel  for  the 
Crown  from  proving  the  said  marriage,  in  an  indictment  fur 
\)o\yg^my  ?  2.  Whether,  admitting  such  sentence  to  be  conclusive 
uj)on  such  indictment,  the  counsel  for  the  Crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have  been 
obtained  by  fraud  and  collusion  ?  In  answer  to  the  above  questions, 
the  judges  were  unanimously  of  opinion  :  First : — That  a  sentence 
of  the  spiritual  court  against  a  marriage,  in  a  suit  for  jactitation  of 
marriage,  is  not  conclusive  evidence,  so  as  to  stop  the  counsel  i'or 
the  Crown  from  proving  the  said  man'iage,  in  an  indictment  fur 
polygamy.  Secondly : — That,  admitting  the  sentence  to  bo 
conclusive  upon  such  indictment,  the  counsel  for  the  Crown  may  be 
admitted  to  avoid  the  effect  of  such  sentence,  by  proving  the  same  to 
liave  been  obtained  by  fraud  and  collusion. 

The  case  is  reported  at  length  in  vol.  20  of  the  State  Trials,  fi*om 
which  the  following  extracts  are  taken  : — 

Wallace,  for  the  prisoner,  cited  (L)  Jofies  v.  Baw  (e).  This  was 
an  action  of  ejectment,  brought  by  the  issue  of  a  man'iage  between 

{d)  The  indicttuent  was  framed  under  court,  {b}  to  any  persons  where  the 
tlie  Stat.  1  Jac.  1,  c.  xi.,  which  con-  first  marriage  had,  by  sentence  in  the 
tained  a  proviso  that  the  Act  should  ecclesiastical  court,  been  declared  to 
not  extend  (a)  to  any  persons  that  be  void  and  of  no  effect,  and  (c)  to  any 
should  be,  at  the  date  of  the  second  persons  who,  at  the  date  of  the  first  mar- 
marriage,  divorced  from  the  first  mar-  riage,  were  under  the  age  of  consent, 
riage  by  sentence  of  the  ecclesiastical  {e)  Carth.  225. 
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Sir  Robert  Carr  and  Isabella  Jones.  The  question  was  whether 
Sir  Robert  Carr  was  actually  married  to  Miss  Jones.  The  defendant 
put  in  evidence  a  sentence  of  the  Court  of  Arches,  upon  a  suit  for 
jactitation  of  marriage  brought  against  Miss  Jones  by  Sir  Robert 
CaiT,  by  which  it  was  decreed  that  there  was  no  marriage  between 
them.  Subsequently  to  the  decree  both  parties  had  married  again. 
The  court  was  of  opinion  that  the  sentence  was  conclusive,  and  that 
the  temporal  courts  were  bound  by  it,  it  being  a  matter  of  mere 
spiritual  cognizance.  (2.)  Bunting  v.  Lepingwell  (/).  In  this  case  B. 
contracted  with  A.  to  marry  her,  and  afterwards  A.  married  T.  and 
cohabited  with  him.  B.  sued  A.  in  the  Court  of  Audience,  and 
proved  the  contract.  Sentence  was  pronounced  that  A.  should 
marry  B.  and  cohabit  with  him,  which  she  did,  and  they  had  issue 
C.  Held  : — That  this  sentence  bound  T.,  who  was  de  facto  A.'s 
husband  at  the  time  it  was  pronounced,  though  he  was  no  party  to 
the  suit  {g),  (3.)  Kenn's  case  (A).  In  this  case  A.  married  B.,  and 
had  issue  C.  A  divorce  was  decreed  in  the  Court  of  Audience  in  a  suit 
in  which  A.  was  plaintiff,  and  B.  defendant,  upon  the  ground  that  the 
parties  were  under  the  age  of  consent  at  the  date  of  the  marriage 
contract  (i.e.,  the  man  under  fourteen,  and  the  woman  under  twelve). 
A.  then  married  D.  D.  died,  and  A.  married  E.,  and  had  issue  F. 
A.  died.  G.  and  his  wife  were  appointed  guardians  of  F.  C,  (who 
meanwhile  had  married,  and  had  had  issue  E.,  who  had  married  L. 
and  died),  then  exhibited  a  bill  in  the  Court  of  Wards  against  G. 
and  E.,  alleging  that  A.  and  B.  were  of  fiill  age  at  the  date  of  the 
marriage  contract,  that  their  marriage  was  lawful,  and  that  they  had 
cohabited  for  8  or  9  years  before  the  supposed  divorce  and  that  C. 
was  their  lawful  issue.  Held  : — That  the  sentence  of  divorce,  so 
long  as  it  remained  in  force,  was  binding,  and  that  E.  and  L.  were 
concluded  by  it  (t).  (4.)  BlackhanCs  case  (k).  This  was  an  action 
of  trover,  to  recover  damages  for  the  unlaw^l  detention  of  certain 


(/)  Co.  Rep.,  vol.  ii.,  356. 

{g)  See  also  Coi'heCs  case,  Co.  Rop., 
vol.  iv.  at  p.  140,  as  to  the  effect  of 
spiritual  sentences  upon  matters  inci- 
dentally  coming  in  question.  As  to 
sentences  of  the  spiritual  courts  in 
cases  of  marriage  contract,  see  also 
Jesson  V.  Collins,  2  Ralk.  4S9. 

(/t)  Co.  Rep.,  vol.  iv.,  p.  186. 


(i)  In  this  case  there  was  no  doubt, 
had  the  matter  been  gone  into,  that 
the  ^parriage  was  effectual,  for,  even  if 
the  parties  had  been  under  age,  the 
subsequent  cohabitation  would  hare 
cured  this  defect.  (See  Wallace's  re- 
marks on  the  case.) 

(k)  1  Salk.  290. 
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goods  which  were  in  plaintiif' s  possession.  Plaintiff  proved  the 
possession  of  the  goods,  and  that  defendant  took  them  away. 
Defendant  showed  that  they  were  Jane  Blackham's  goods  in  her 
lifetime,  and  that  he  took  oat  letters  of  administration  to  her.  The 
plaintiff,  on  the  other  hand,  proved  that  before  her  death  she  was 
married  to  him.  In  answer  to  this,  the  defendant  relied  on  the  grant 
of  letters  of  administration  to  him,  as  conclusive  that  there  was  no 
marriage  between  Jane  Blackhara  and  the  plaintiff.  Held: — By 
Holt,  C.  J.,  that  the  sentence  of  the  spiritual  court  was  not  conclusive, 
as  it  was  on  a  collateral  matter.  (5.)  Hatfield  v.  Hatfield  (/).  The 
facts  of  this  case  were  as  follows  : — L.  Hatfield  married  Jane  Porter, 
and  by  will  made  provision  for  her  out  of  a  property  in  Ireland. 
Jane  subsequently  filed  a  bill  in  the  Court  of  Exchequer  in  Ireland, 
against  L.  Hatfield  (a  son  by  a  former  wife)  and  a  trustee,  to 
recover  the  provision.  Defendants,  having  discovered  that  she  had, 
previously  to  her  marriage  with  Hatfield,  married  Porter,  who  was 
then  living,  procured  a  release  of  part  of  the  provision  from  Porter, 
and  filed  a  cross  bill  in  the  same  court  for  a  discovery  of  the 
marriage,  and  to  stay  proceedings  on  the  original  bill.  Pending  the 
cause,  Jane  Porter,  acting  in  collusion  {m)  with  Porter,  instituted  a 
suit  in  the  ecclesiastical  court  for  jactitation  of  her  marriage  with 
Porter,  and  obtained  sentence  in  her  favour  by  default.  The  Court 
of  Exchequer  held  that  they  were  bound  by  the  sentence,  and  their 
ruling  was  upheld  in  the  House  of  Lords  (;i).  (6.)  Cletvs  v. 
Bathurst  (o).  This  was  an  action  for  maliciously  procuring  the 
plaintiff's  wife  to  exhibit  articles  of  the  peace  against  him,  and  for 
living  in  adultery  with  her.  Plaintiff  proved  the  marriage  and  the 
consummation.  Defendant  produced  in  evidence  a  sentence  of  the 
Consistory  Court  of  London  in  a  cause  of  jactitation  of  marriage^ 
brought  by  plaintiff's  wife  against  the  plaintiff,  pronouncing  the  woman 
free.     The  sentence  was  not  pronounced  till  after  issue  had  been 


(/)  5  Brown's  Cases  in  Parliament, 
100 ;  cited  in  Da.  Costa  v.  Villa  Real, 
2  Str.  960. 

(w)  But  quorre  whether  the  sentence 
was  coHusive.  See  the  remarks  of  the 
Attorney -General  on  the  case,  at  p.  462 
of  20  St.  Trials.  See,  however,  the 
head-note  to  the  cose. 

(w)  Viner's  remark  on  this  case,  in  the 


Abridgment,  vol.  xv.,  p.  262,  is.  That 
the  legality  of  a  marriage  shall  never 
be  agitated  in  eqnity,  especially  after 
sentence  in  the  spiritual  court  in  a 
cause  of  jactitation  of  marriage,  al- 
though the  ])rocee(Jings  in  the  spiritual 
court  were  only  feint  and  collusive. 

(0)   2   Str.    960  ;   and   Cases   temp. 
Hanhv.  11. 
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joined  in  the  action.     Nevertheless,  Lord  Hardwicke  ruled  that  the 
sentence  was  conclusive,   and  plaintiff  was  non-suited  (p ).     (7.) 
Da  Costa  v.  Villa  Rml  (q).     This  was  an  action  upon  a  contract  of 
marriage.     Defendant  pat  in  evidence  a  sentence  of  the  spiritual 
court  in  a  cause  of  contract  (i.e.,  for  specific  performance  of  the 
contract  of   marriage),   declaring  Mrs.  Villa  Real    free  from   all 
contract.     This  was  held  conclusive,  as  it  was  a  cause  within  the 
jurisdiction  of  the  spiritual  court.    (8.)  An  action  was  brought  bj  a 
tradesman  against  the  Honourable  T.  Hervey,  for  necessaries  supplied 
to  his  wife.     The  marriage'  was  proved,  and  verdict  was  given  for  the 
plaintiff.    Hervey  then  instituted,  in  the  Consistory  Court  of  London, 
a  suit  for  jactitation  of  marriage,  and  obtained  sentence  in  his  favour. 
Pending  an  appeal  from  the  sentence,  another  creditor  brought  an 
action  against  Hervey  under  circumstances  similar  to  those  in  the 
former  action.     Hervey,  however,  relied  on  the  sentence  in  the 
Consistory  Court,  and  it  was  held  to  be  conclusive  (r).    (9.)  I^oel  t. 
Wells  (s).      This  was  an  action  of  debt,  brought  by  plaintiff  as 
executrix  of  her  husband's  will.     Plaintiff  produced  probate  of  the 
will.     Defendant  contended  that  the  will  was  forged.    Held  : — That 
no  evidence  could  be  given  directly  against  the  seal  of  the  ordinar}*, 
in  a  matter  within  his  jurisdiction,  though  it  was  open  to  proof  that 
the  seal  of  the  ordinary  was  itself  forged,  or  had  been  repealed. 
(10.)   Branshy  v.   Kerridge  (t).      In    this  case    R.    Bransby,   the 
complainant's  son,  being  entitled  to  a  reversion  in  certain  freeholds 
and  copyholds  expectant  on  the  death  of  the  complainant,  made  a 
will  devising  all  his  real  and  personal  estate  to  the  defendant,  and 
made  him  his  executor.    The  will  was  proved  by  the  defendant  in 
the  ecclesiastical   court.     Subsequently  there  was  a  suit  in  the 
ecclesiastical  court,  in  which  sentence  was  pronounced  in  favour  of 
the  will.      Bransby  the  .father  then  filed  a  bill  in  chancery,  to  set 


(p)  In  the  report  of  tlie  above  case  in 
Cases  temp.  Hardw.,  the  law  is  stated 
as  follows ,  •*  Where  it  was  incidentally 
judged  that  the  parties  were  not 
married,  and  upon  that  administration 
was  denied,  the  court  declared  their 
opinion  that  it  could  not  be  given  in 
evidence  in  the  courts  of  common  law ; 
but  where  sentence  is  given  in  a  prin- 
cipal cause,  it  is  otherwise. " 


iq)  2  I'^itr.  960  ;  see  also  Mendcz  v. 
Villa  Real,  Cases  t4?mp.  Hardw.  18  ; 
Jrsson  V.  Collins^  2  Salk.  -IS?. 

(r)  The  sentence  in  the  Consistorv 
Court  was  afterwards  reversed  ou 
appeal. 

(«)  1  Leviuz,  235,  cited  approvingly 
in  R.  V.  Ravties,  1  Ld.  Kaymd.  262. 

(0  1  P.  Wms.  548. 


DUCHESS  OF  Kingston's  case.  415 

aside  the  will  for  fraud  and  imposition,  and,  upon  proof  of  several 
acts  of  fraud,  the  Lord  Chancellor  made  a  decree  that  defendant 
should  he  trustee  for  the  n£xt  of  kin.    But  the  House  of  Lords 
reversed  this  decree,  upon  the  ground  that  it  was  not  competent  to  a 
court  of  equity  to  examine  into  fraud  and  imposition  in   a  will 
touching  personal  estate,  as  the  court  of  ecclesiastical  jurisdiction 
had  already  decided  the  point.    (11.)  Hughes  v.  CormUus  (w).    The 
facts  in  this  case  were  as  follows  : — In  the  war  between  the  Dutch 
and  the  French  in  Charles  II.'s  reign,  a  ship  was  seized  hj  the 
French  as  a  Dutch  ship,  and  condemned  for  prize  in  the  admiralty 
court  in  France,  and  was  sold  under  order  of  the  court.    The  ship 
was  in  fact  an  English  ship  at  the  time  of  the  seizure.     Plaintiff 
bought  the  ship  and  brought  her  to  England,  where  the  right  owner 
seized  her.    In  an  action  of  trover  by  plaintiff  against  the  right 
owner,  it  was  held  that  defendant  was  precluded,  by  the  sentence  in 
the  French  court,  from  proving  the  ship  to  be  his  property.     (12.) 
Burrmvs  v.  Jemino  {x).    The  facts  of  this  case  were  as  follows : — A 
bill  of  exchange  was  drawn  upon  the  plaintiff  at  Leghorn,  and 
accepted  by  him.     By  the  law  there,  if  a  bill  be  accepted,  and  the 
drawer  fails,  and  the  acceptor  hud  not,  at  the  time  of  acceptance, 
sufficient  effects  of  the  drawer  to  meet  the  bill,  the  acceptance 
becomes  void.    This  being  the  case,  plaintiff,  in  order  to  discharge 
himself  from  his  acceptance,  instituted  a  suit  at  Leghorn,  and  his 
acceptance  was  vacated  by  a  sentence  in  that  court.     He  afterwards 
returned  to  England,  and  was  sued  at  law  upon  his  bill,  and   he 
thereupon  exhibited  a  bill  in  the  Court  of  Chancery  for  his  relief, 
liord   Chancellor  King  decided  that  plaintiff's  bill  having  been 
vacated  and  declared  void  by  a  court  of  competent  jurisdiction,  tlie 
sentence  was  conclusive  and  bound  the  Court  of  Chancery :  and  a 
perpetual  injunction  was  granted,  to  enjoin  defendant  from  suing  on 
his  bill.    (13.)  Philips  v.  Bury  (y).    In  this  case  Justices  S.  Eyres, 
G.  Eyres,  and  Gregory  were  of  opinion  that  a  sentence  of  deprivation 
by  the  bishop  as  visitor  of  Exeter  College,  Oxford,  of  the  rector  of  the 
college,  was  examinable  in  a  court  of  error.    Holt,  C.  J.,  was  of  a  con- 
trary opinion,  and  his  judgment  was  upheld  in  the  House  of  Lords  (z). 


(m)  2  Shower,  232 ;  see  also  li.  v.           {y)  2  T.  li.  346. 

J{ai}ies,  1  Ld.  RAyrad.  262  ;  Oddij  v.           (s)  Justice    S.    Eyres    delivered   an 

Boinlit  2  East,  476.  elaborate  judgment,  to  tlie  effect  that 

(x)  2  Str.  733.  sentences  of  the   ecclesiastical  court, 
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(14.)  BiMulph  V.  Alher  {a),  in  which  it  was  agreed  by  the  judges, 
that  a  sentence  in  the  ecclesiastical  court,  in  a  matter  whereof  it 
has  the  sole  cognizance,  is  conclusive  evidence,  and  that  parol 
evidence  should  not  be  received  against  it.  (15.)  R.  v.  Vincent  (h). 
This  was  a  prosecution,  on  indictment,  for  forging  a  will  of 
personal  estate.  On  the  trial  at  the  Old  Bailey,  a  forgery  was 
proved,  but  probate  of  the  will  was  produced  in  evidence  on  behalf 
of  the  prisoner,  and  this  was  held  conclusive  in  support  of  the 
will  (c).  (16.)  R.  V.  Grundon  (d).  In  this  case  defendant  was  indicted 
for  an  assault,  in  turning  the  prosecutor,  who  was  a  fellow-commoner 
of  Queen's  College,  Cambridge,  out  of  the  college.  Defendant 
produced  in  evidence  an  order  of  expulsion  of  the  prosecutor  made 
by  the  college,  and  also  gave  evidence  to  show  that  he  was  acting  as 
the  officer  of  the  college  in  enforcing  the  order.  Prosecutor,  in 
answer,  offered  to  prove  the  invalidity  of  the  order,  by  reference  to 
the  constitution  of  the  college,  but  the  judge  at  7mi  prius  rejected 
the  evidence,  and  ruled  that  the  order  of  expulsion  was  conclusive  ; 
and  his  ruling  was  upheld  in  the  court  of  King's  Bench. 

Mansfield  (on  the  same  side)  cited  (17.)  Morris  v.  Webber  (e).  In 
this  case,  which  was  an  action  in  the  temporal  courts,  A.  and  B.  had 
been  married  for  several  years,  and  had  no  offspring.  Proceedings 
were  then  taken  in  the  ecclesiastical  court,  and  sentence  of  divorce 
pronounced,  "  propter  vitium  perpetuum  et  impotentiam  genera- 
tionis,"  in  A.  the  husband.  Subsequently  A.  and  B.  had  both  married 
again,  and  had  both  had  children  by  their  second  marriages.  One 
of  the  issues  in  the  case  was,  whether  A.'s  issue  by  the  second 
marriage  was  legitimate  or  not.  The  sentence  of  divorce,  though 
founded  in  falsehood,  was  held  to  be  binding  and  conclusive,  and  the 
issue  of  the  second  marriage  was  held  to  be  legitimate. 


even  upon  matters  over  which  they 
had  exclusive  jurisdiction,  were  not 
]>inding  on  the  tempoml  courts,  if  such 
niatt<»rs  subsequently  came  incidentally 
in  (juestion,  upon  thr,  trial  of  a  tith'  to 
land. 

(a)  2  Wils.  23. 

{b)  1  Str.  481. 

(c)  This  case  has,  however,  though 
cited  with  approval  by  L.  C.  Apsley  in 
Meadows  v.  Duchfss  of  Kingston^  2 
Arabl.  at  p.   763,   been   overruled   on 


several  occasions  ;  see  especially  i?.  v. 
Buttery  dt*  MacnavmrOj  R.  &  R.  C. 
C.  R.  342,  and  R.  v.  Qibaon,  thens 
cited  ;  }t.  v.  Ooodrich,  cited  in  AlUii 
V.  Diniiias,  3  T.  R.  at  ]i.  126.  And, 
as  to  the  conclusive  effect  of  the  pro- 
bate of  a  will  or  grant  of  letters  of 
administration,  see  2  Ambl.  762  (note). 

(d)  1  C'owp.  815,  referred  to  as  R.  y. 
Oardfll  in  Conett  v.  Lord  KeUh,  2 
F:a.st,  268. 

{»')  Moore,  225. 
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Dr.  Calmt  {on  the  same  side)  cited  (18.)  Corhpra  ra.se  {/),  in 
which  it  was  decided  inter  alia,  that  the  spiritual  court  only  had 
jurisdiction,  when  the  whole  cause  was  spiritual ;  that  when  the 
whole  cause  was  originally  spiritual,  yet  if  afterwards  the  spiritual 
court  attempted  to  try  temporal  issues,  a  prohibition  should  issue  ; 
and  that  a  divorce,  pronounced  after  the  death  of  any  of  the  parties, 
or  a  sentence  declaratory  that  the  marriage  was  void,  pronounced 
after  the  death  of  any  of  the  parties,  was  not  binding.  (19.)  Millisent 
V.  Millumt  ig).  In  this  case  a  woman  pretended  to  be  Millisent*s 
wife,  whereupon  he  sued  her  for  jactitation  of  marriage,  and  it  was 
adjudged  to  be  no  marriage.  The  woman  afterwards  in  the  Court 
of  Delegates  pretended  to  be  Millisent*s  widow,  and  offered  to  prove 
her  marriage,  but  the  common  law  judges  were  of  opinion,  that  she 
could  not  be  admitted  to  prove  it,  since  there  remained  in  force  a 
sentence  in  bar  against  her.  (20.)  R,  v.  Rhodes  (h).  In  this  case 
defendant  had  exhibited  a  will  in  Doctor's  Commons  as  executor, 
and  demanded  probate  :  the  will  was  contested  and  upheld.  Pend- 
ing an  appeal  from  the  decision,  defendant  was  indicted  for  forgiug 
the  will.  But  the  chief  justice  said,  that,  there  being  a  sentence 
subsisting  in  favour  of  the  will,  and  the  validity  of  that  sentence 
being  under  review,  he  did  not  think  it  fitting  to  determine  the 
matter  by  an  indictment,  which  would  come  on  more  properly  after 
the  sentence  was  reversed  («). 

Br,  Wynne  (on  the  same  side)  cited  (21.)  Boyle  v.  Boyle  {k).  It 
was  decided  in  this  case  that  if  a  man  took  proceedings  against  a 
woman  in  the  spiritual  court  pro  jactitalione  7)iarilagu\  after  he  had 
been  convicted  of  bigamy  in  marrying  the  woman  against  whom  he 
took  such  proceedings,  a  prohibition  should  be  granted.  For  that  a 
conviction  in  a  court  of  criminal  jurisdiction  was  conclusive  evidence 
of  the  fact. 

One  of  the  counsel  for  the  defence  also  cited  (22.)  Webb  v.  Cook  {I), 
In  this  case,  a  suit  for  defamation  was  begun  in  the  ecclesiastical 


(/)  Cited  in  Kenn's  easc^  Co.  Rep.,  Jl.  v.  Oibitan,  there  cited.     The  sen- 

vol.  iv.,  at  i>.  140.  tence  in  question  was  afterwards  con- 

((/)  Cited  by  Dr.    Lee   in  Clews  v.  firmed  on  appeal. 
Bathursty  Cases  terap.  Ilardwicke,  p.  {k)  3  Mod.  164. 

11.  it)    Cro.    Jac.    535,   625 ;    see  also 

(/*)  2  Strangers  Rep.  703  (12  G.  1).  ThomUm  v.  Pickering,  3  Keble,  200  ; 

(i)  See,   however,  K.   v.    Buitertf  <fc  Serle  v.  Williams,  Hobart,  288  ;  iTtgr- 

Macnamaraf  R.  &  R.  C.  C.  R.  342,  and  gon  v.  Coppinger,  Sir  W.  Jones,  320. 

E   E 
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courfc  at  Norwich  for  saying  that  plaintiff  had  a  bafitard  child. 
Defendant,  in  justification,  put  in  evidence  an  order  of  two  justices 
of  the  peace  adjudging  the  plaintiff  to  be  the  reputed  father  of  the 
bastard,  and  this  evidence  being  refused,  a  prohibition  was 
granted  (m).  (28.)  Furmian  v.  Furs^maii.  This  was  a  suit  by  the 
wife,  in  the  Consistory  Court  of  Exeter,  for  restitution  of  conjugal 
rights.  A  prohibition  was  afterwards  obtained  to  stay  farther  pro- 
ceedings, on  the  ground  that  plaintiff  had  indicted  defendant  for 
bigamy  in  marrying  another  wife  in  her  lifetime,  and  had  failed  in 
proof  of  her  own  marriage ;  whereupon  defendant  had  been 
acquitted  of  bigamy. 

The  Attorney- General  (for  the  prosecution)  cited  (1.)  Robins  v. 
Cruichley  (n).  In  this  case  Sir  W.  Wolseley  had  exhibited  a  bill  in 
the  spiritual  court  against  Robins  as  being  his  wife,  charging  her 
with  adultery  with  John  Robins,  and  praying  a  divorce.  She 
pleaded  that  she  was  the  lawful  wife  of  John  Robins,  and  not  of 
Wolseley.  The  issue  was  decided  in  the  Court  of  Arches  in  favour  of 
Robins.  John  Robins  then  died,  and  his  widow  brought  an  action 
of  dower  against  defendant,  who  pleaded  ne  unqnes  accmipU.  It  was 
decided  that  the  above  sentence  of  the.  spiritual  court  could  not  be 
pleaded  by  the  defendant  by  way  of  estoppel,  though  it  might  be 
evidence  to  go  to  the  jury.  For  that,  though  the  certificate  of  the 
bishop  might  be  pleaded  by  way  of  estoppel,  a  sentence  in  the 
spiritual  court  was  not  a  record,  nor  was  it  final  even  in  that  court : 
and  therefore  that  the  court  would  not  be  bound  by  a  sentence  by 
which  the  spiritual  court  itself  was  not  bound.  (2.)  RoacJi  v. 
Garvan{p)j  where  Lord  Hardwicke  stated  that  in  cajses  where  a 
marriage  had  in  fact  taken  place,  or  in  the  case  of  a  contract  in 
praesenti^  or  in  a  suit  for  restitution  of  conjugal  rights,  a  sentence  in 
the  ecclesiastical  court  (unless  there  was  collusion,  which  would 
overturn  the  whole)  would  be  conclusive  and  bind  all :  but  not 
if  given  in  a  collateral  suit,  as  for  a  criminal  action :  for  it  would 
only  bind  the  rights  of  the  marriage  in  the  three  cases  above  (//). 


(m)  See  also  K  v.  Rislip^   1  Lord  320. 
Raymond,  394  ;  Thornton  v.  FUkeriivg,  {n)  2  Wils.  118. 

3   Keble,    200  ;    Serh  y.    Williams,  (o)  1  Ves.  senr.  157. 

Hobart,  at  p.    294.     And,  as  to  pro-  {p)  See  also  Brotvusword  v.  Sdwanis^ 

liibitions  in   ecclesiastical  courts,   see  2  Vcr.  seur.  245. 
also  Biggon  v.  Coppinger,  Sir  W.  Jones, 
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(3.)  Lloid  V.  Madilox  (q).  In  this  case  an  executor,  being  sued  in  the 
court  christian  for  a  legacy,  pleaded  a  recovery  in  debt  whicli  had 
exhausted  the  assets.  Plaintiff  (the  legatee)  replied  that  the  recovery 
was  covinous.  The  allegation  was  admitted,  and  the  King's  Bench 
refused  to  grant  a  prohibition. 

The  Solicitor' General  (on  the  same  side)  cited  (4.)  Priid/ium 
v.  Phillips  (r).  This  was  an  an  action  of  assumpsit.  Defendant 
gave  in  evidence  her  marriage  with  M.  Plaintiff  produced  a 
sentence  of  the  ecclesiastical  court  annulling  it.  Defendant,  in 
answer  to  this,  sought  to  avoid  the  sentence  on  the  ground  of  fraud. 
Willes,  C.  J.,  distinguished  between  the  case  of  a  stranger,  who 
cannot  come  in  and  reverse  the  judgment,  and  therefore  should  be 
allowed  to  raise  fraud,  and  &  party.  The  proper  course  for  a  party 
to  take,  is  to  apply  to  the  court  to  vacate  the  sentence,  and  therefore 
defendant  (being  a  party)  was  not  allowed  to  avoid  the  sentence  on 
the  ground  of  fraud.  (5.)  Sinclair  v.  Eraser  («).  In  this  case 
judgment  had  been  obtained  against  defendant  in  Jamaica. 
Plaintiff  sued  upon  the  judgment  in  Scotland.  The  Court  of 
Session  refused  to  give  effect  to  it,  and  held  that  plaintiff  was  bound 
to  prove  the  ground,  the  nature,  and  the  extent  of  his  demand.  The 
judgment  of  the  Court  of  Session  was,  however,  reversed  in  the  House 
of  Lords,  where  it  was  held  that  the  judgment  of  the  court  of 
Jamaica  should  be  received  as  prima  facie  evidence  of  the  debt, 
and  that  the  onus  rested  on  defendant  of  showing  that  it  had 
been  irregularly  and  unduly  obtained.  (6.)  /?.  v.  Sterling,  and 
//.  v.  Ricfiardson  {t).  (7.)  A  case  in  which  a  man  committed  an 
act  of  bankruptcy  by  collusion  with  a  creditor.  A  commission  of 
])ankruptcy  was  then  taken  out  against  him.  He  concealed  part  of 
liis  effects,  and  was  prosecuted  for  it.  Though  not  a  bankrupt  to 
any  civil  effect  (on  account  of  the  fraud),  he  was  not  allowed  to  take 
that  point  by  way  of  defence  to  the  prosecution,  but  was  convicted. 

/>/•.  Harris  (on  the  same  side)  cited  (8.)  Farfs  case  (ti).  In  this 
case  Richard  Farr  and  Eleanor  Chadwicke  were  indicted  at  the  Old 

(//)  Moore,  917.  —1765,  p.  348.    See  also  1  Leach  C.  C. 

(r)  2  Ambler's  Rep.  762.  99,  and  East's  P.  C,  vol.  ii.,  949.    These 

(«)  Cited   ill    Walker  v.    fFiUer,    1  were  both  cases  of  forgeiy  of  wills  of 

Dougl.  4  ;    see  also  the  note  and  the  persons  who  were  livinf(  at  the  time  of 

CAHea  therein  referretl  to  in  20  St.  Trial.%  the  foi>?ery. 
p.  4G8.  (w)  1  Sid.  254. 

(/)  Ohl  Bailey  Sessions  Papers,  1764 
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Bailey  for  breaking  and  entering  the  house  of  Bobert  Stanger,  and 
stealing  his  goods.  The  facts  were  aa  follows :  Mrs.  Stanger 
lived  in  the  hoase  apart  from  her  husband.  Farr  went  to  an 
attorney  and  told  him  that  Mrs.  Stanger  was  his  tenant  and  was  in 
arrear  for  rent.  He  then  brought  an  action  of  ejectment  against 
her.  By  means  of  false  affidavits,  judgment  in  the  action  of  eject- 
ment was  obtained,  and  there  was  a  writ  to  the  sheriff  to  deliver 
possession,  Mrs.  Stanger  was  then  turned  out  of  the  house,  aud 
arrested  by  Farr  for  debt.  Meanwhile  Farr  and  Chadwicke  pro- 
ceeded to  rifle  the  house  of  its  contents.  Held  :  That  the  judgment 
in  the  action  of  ejectment  could  not  l>e  set  up  by  the  prisoners  as  a 
bar  to  the  prosecution. 

Wallace  (in  reply)  cited,  (1.)  Twym's  case  (x),  (2.)  Lady  Maya's 
case  (y). 

The  opinion  of  the  judges, — The  following  is  the  opinion  of  the 
judges  in  extenso,  in  answer  to  the  questions  (z)  submitted  to  them. 
The  Lord  Chief  Justice  of  the  Common  Pleas  (Sir  WUliam  De  Grey, 
afterwards  Lord  Walsingham),  having  conferred  with  the  rest  of  the 
judges  present,  delivered  their  unanimous  opinion  upon  the  said 
questions,  with  their  reasons,  as  follows,  viz.  : — 

'*  My  lords,  my  lord  chief  baron  (Sir  Sidney  Stafford  Smythe),  and 
the  rest  of  my  brethren,  have  desired  me  to  deliver  their  answer  to 
the  questions  your  lordsiiips  have  been  pleased  to  propound  to  us. 

**  That  onr  opinion  may  be  the  better  understood  it  is  necessary 
to  make  some  observations  on  what  has  passed  in  argument  upon  the 
subject. 

"  What  has  been  said  at  the  bar  is  certainly  true,  as  a  general 
principle,  that  a  transaction  between  two  parties,  in  judicial  pro- 


(x)  Smith's  L.  C.  (8th  ed.),  vol.  i., 
p.  1.  This  Cfise  was  cited  in  support 
of  an  argument  that,  by  the  common 
law,  persons  who  were  permitted  to 
rescind  a  transaction  upon  the  ground 
of  fraud,  must  have  an  interest  vested 
at  the  time.  It  was  agreed  in  the  case 
of  Uj^ian  and  Biissd.,  Smith's  L.  C. 
(8th  ed.),  vol.  i.,  p.  9,  that,  by  the 
common  law,  an  estate  made  by  fraud 
should  be  avoided  only  by  him  who 
had  a  former  right,  title,  interest,  debt, 
or  demand ;  as,  by  83  H.  tJ,  a  sjile  in 


market  overt  b}^  covin,  does  not  bar  a 
right  or  title  which  is  more  ancient, 
but  only  a  right  or  title  which  is  more 
puisine  {i.e.,  more  recent). 

{y)  See  antc^  p.  72.  This  case  was 
also  cited  by  Dr.  Calvert  (at  p.  425), 
by  Dr.  Wynne  (at  p.  4 '31),  and  by  Dr. 
Harris  (at  p.  501).  But  see  the  remarks 
of  the  Attorney-General  thereon  (at  p. 
462). 

{z)  The  questions,  aud  the  substance 
of  the  answers  thereto,  are  given,  anU^ 
p.  411. 
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ceedings,  ought  not  to  be  binding- upon  a  third;  for  it  would  be 
unjust  to  bind  any  person  who  could  not  be  admitted  to  make  a 
defence,  or  to  examine  witnesses,  or  to  appeal  from  a  judgment  he 
might  think  erroneous  ;  and,  therefore,  the  depositions  of  witnesses 
in  another  cause  in  proof  of  a  fact,  the  verdict  of  a  jury  finding  the 
fact,  and  the  judgment  of  the  court  upon  facts  found,  although 
evidence  against  the  parties,  and  all  claiming  under  them,  are  not,  in 
general,  to  be  used  to  the  prejudice  of  strangers.  There  are  some 
exceptions  to  this  general  rule  founded  upon  particular  reasons  ;  but, 
not  being  applicable  to  the  present  subject,  it  is  unnecessary  to 
state  them. 

"  From  the  variety  of  cases  relative  to  judgments  being  given  in 
evidence  in  civil  suits,  these  two  deductions  seem  to  follow  as 
generally  true :  first,  that  the  judgment  of  a  court  of  concurrent 
jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence, 
conclusive,  between  the  same  parties,  upon  the  same  matter,  directly 
in  question  in  another  court  (a)  ;  secondly,  that  the  judgment  of  a 
court  of  exclusive  jurisdiction  directly  upon  the  point,  is  in  like 
manner  conclusive  upon  the  same  matter,  between  the  same  parties, 
coming  incidentally  (ft)  in  question  in  another  court,  for  a  different 
purpose  (f).  But  neither  the  judgment  of  a  concurrent  or  exclusive 
jurisdiction,  is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction,  nor  of  any  matter  inci- 
dentally (d)  cognizable,  nor  of  any  matter  to  be  inferred  {e)  by  argu- 


(a)  See  also  Burrows  v.  Jemino,  2 
Str.  733,  ante,  p.  415  ;  Meadows  v. 
Lhichess  of  Kingslon,  2  Ambl.  756,  anUy 
p.  409  ;  Webb  v.  Cook,  Cro.  Jac.  626, 
ante,  p.  417  ;  per  Lord  Denman,  C.  J., 
in  -B.  V.  Wick  St.  Laicrence,  5  B.  A  Ad. 
at  p.  533. 

(6)  See  also  Tarleion  v.  Tnrlefon,  4 
M.  &  S.  21. 

(c)  See  also  BUtA^khanCs  case,  1  Salk. 
290,  anU,  p.  412  ;  Botichier  v.  Taylor, 
4  Brown's  Cases  in  Parliament,  708  ; 
Barrs  v.  Jackson,  1  Y.  &  C.  C.  C.  585. 

(rf)  It  is  stated,  however,  by  Story  in 
his  Conflict  of  Laws  (7th  ed.),  at  p. 
740,  that  in  England  judgments  in  rem 
are  held  conclusive,  not  only  in  rem, 
but  also  as  to  all  the  points  and  facts 


which  they  professedly  or  incidentally 
decide  ;  and  he  cites,  in  support  of  the 
statement.  Bluet  v.  Bampjield,  1  Cases 
in  Chanc.  237,  cited  as  Blad  v.  Barn- 
field  in  3  Swanst.  604.  In  that  case, 
defendants  (English  subjects)  having 
trailed  in  Iceland,  in  contravention  of 
certain  privileges  granted  to  plaintiff 
and  others,  jilaintid's  estate  in  Iceland 
had  been  seized  and  condemned  in  the 
Banish  courts.  Defendants  then 
brought  actions  of  trepass  and  trover 
(in  England)  for  seizing  the  said  pro- 
perty. But  Lord  Nottingham  held 
the  sentence  of  condemnation  to  be 
conclusive,  and  granted  a  perpetual 
injunction  restraining  the  said  actions, 
(c)  See  also  7>ay  v.  Spread,  1  Jcbb 
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ment  from  the  judgment  (/).  UiK)n  the  subject  of  marriage,  the 
spiritual  court  has  the  sole  and  exclusive  cognizance  of  questioning 
and  deciding,  directly,  the  legality  of  marriage  ;  and  of  enforcing, 
specifically,  the  rights  and  obligations  respecting  persons  depending 
upon  it :  but  the  temporal  courts  have  the  sole  cognizance  of  examin- 
ing and  deciding  upon  all  temporal  rights  of  property  :  and,  so  far 
as  such  rights  are  concerned,  they  have  the  inherent  power  of  decid- 
ing incidentally,  either  upon  the  fact,  or  the  legality,  of  marriage, 
where  they  lie  in  the  way  to  the  decision  of  the  proper  objects  of  tlieir 
jurisdiction  :  they  do  not  want  or  require  the  aid  of  the  spiritual 
courts  :  nor  has  the  law  provided  nny  legal  means  of  sending  to  tiioni 
for  their  opinion  :  except  where,  in  the  case  of  marriage,  an  issue  is 
joined  upon  the  record  in  certain  real  writs,  upon  the  legality  of  a 
marriage,  or  its  immediate  consequence,  *  general  bastardy  ;*  or,  in 
like  manner,  in  some  other  particular  instances,  lying  peculiarly  in 
the  knowledge  of  their  courts,  as  profession,  deprivation,  and  some 
others  ;  in  these  cases,  upon  the  issue  so  formed,  the  mode  of  trying 
the  question  is  by  reference  to  the  ordinary,  and  his  certificate,  when 
returned,  received,  and  entered  upon  the  record  in  the  temporal 
courts,  is  a  perpetual  and  conclusive  evidence  against  all  the  world 
upon  that  point :  which  exceptionable  extent,  on  whatever  reasons 
founded,  was  the  occasion  of  the  Statute  of  the  9th  of  Henry  VI., 
requiring  certain  public  proclamations  to  be  made  for  persons  inter- 
ested to  come  in,  and  be  parties  to  the  proceeding.  But,  even  in 
these  cases,  if  the  ordinary  should  return  no  certificate,  or  an  insuf- 
ficient one,  or,  if  the  issue  is  accompanied  with  any  special  circum- 
stances, as  if  a  second  issue,  triable  by  a  jury,  is  formed  upon  the 
same  record ;  or,  if  the  effect  of  the  same  issue  is  put  into  another 
form,  a  jury  is  to  decide,  and  not  the  ordinary  to  certify,  the  truth  ; 
and  to  this  purpose  Sir  William  Staunford  mentions  a  remarkable 
instance.  Bigamy  was  triable  by  the  bishop's  certificate  ;  but  if 
the  prisoner,  to  avoid  the  charge,  pleads  that  the  second  espousals 


k  nourke,  163  ;  and  for  tlie  application 
of  this  to  an  arbitrator's  award,  sec 
Ncwall  v.  Elliot,  1  H.  &  C.  797. 

(/)  Blnckham's  case,  1  Salk.  290, 
ante,  p.  412  ;  Jlobins  v.  (VutcJilei/j  2 
Wils.  118,  antCf  p.  418 ;  Jioacfi  v. 
fiarran^  1  Vos.  senr.  157,  antr^  p.  418  ; 
Brou'nuiroi'd  v.  Ktlirnrd^.  2  Vt's.  seiir. 


245.  Seacmitm,  Pursmnnv.  Fursiimit, 
ante,  p.  418.  It  ajipears  that  the 
admissibility  of  the  sentences  of  prize 
courts  upon  matters  of  fact  is  not 
i*estricted  within  the  above  limits.  Sec 
judgment  of  Erie,  C.  J.,  in  Hdihft  v. 
JTnining,  17  (\  \\  N.  S.  at  p.  827. 
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were  null  and  void,  because  he  had  a  former  wife  living,  this 
»])ecial  bigamy  was  not  to  be  tried  by  the  bishop's  certificate. 

"  So  that  the  trial  of  marriage,  either  as  to  legality  or  fact,  was 
not  absolutely,  and  from  its  nature,  an  object  alienifori.  There  was 
a  time,  when  the  spiritual  courts  wished  that  their  determinations 
might  in  all  cases  be  received  as  authentic  in  the  temporal  courts  ; 
and  in  that  solemn  assembly  of  the  king,  the  peera,  the  bishops,  and 
judges,  convened,  for  the  purpose  of  settling  the  demands  of  the 
church,  by  Edward  the  Second,  one  of  the  claims  was  expressed  in 
these  words,  "  Si  aliqua  causji,  vol  negotium,  cujus  cognitio  spectat 
ad  forum  ecclesiasticum,  et  coram  ecclesiastico  judice  fuerit 
sententialiter  terminatum,  et  transient  in  rem  judicatam,  nee  per 
appellationem  fuerit  suspensum  :  et  postmodnm,  coram  judice  secu- 
lari,  super  eadem  re  inter  easdem  i)erKona8  questio  moveatur,  et 
provetur  per  testes  vel  instrumenta,  talis  exceptio  in  foro  seculari 
non  admittatur.''  The  answer  to  which  demand  was  expressed  hi 
this  manner  : 

"Quando  eadem  causa,  diversis  rationibus  coram  judicibus 
ecclesiasticis,  et  secularibus,  ventilatur,  dicunt  quod  (uon  obstante 
ecclesiastico  judicio)  curia  regis  ipsum  tractet  negotium,  ut  sibi 
expedire  videtur." 

"  For  which  Lord  Coke  gives  this  reason,  second  Institute,  c.  22. 
"  *  For  the  spiritual  judges'  proceedings  are  for  the  correction  of 
the  spiritual  inner  man,  and  "  pro  salute  anima?,*'  to  enjoin  his  pen- 
ance :  and  the  judges  of  the  common  law  proceed  to  give  damages 
and  recompense  for  the  wrong  and  injury  done ;  *  and  then  adds, 
*  and  BO  this  article  was  deservedly  rejected.' 

"  And  the  same  demand  was  made,  and  received  the  same  answer, 
in  the  third  year  of  King  James  the  Fii*st. 

**  It  is  to  be  observed,  that  this  demand  related  only  to  civil  suits 
between  the  same  parties  ;  and  that  the  sentence  should  be  received 
as  a  plea  in  bar.  But  this  attempt  and  miscarriage  did  not  prevent 
the  temporal  courts  from  shewing  the  same  respect  to  their  proceed- 
ings, as  they  did  to  those  in  other  courts.  And  therefore  where,  in 
civil  causes,  they  found  the  question  of  marriage  directly  determined 
by  the  ecclesiastical  courts,  they  received  the  sentence,  though  not  as 
a  plea,  yet  as  proof  of  the  fact ;  it  being  an  authority  accredited  in  a 
judicial  proceeding  by  a  court  of  competent  jurisdiction ;  but  still 
tlK7  received  it  ujwn  the  same  ]>rincipleR,  and  subject  to  the  same 
rules,  by  wliich  they  admit  the  mtts  of  other  courts. 
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"  Hence  «i  sentence  of  nullity,  and  a  sentence  in  affirmance  of  a 
marriage,  have  been  received  as  conclusive  evidence  on  a  question  of 
legitimacy  arising  incidentally  upon  a  claim  to  a  real  estate  Q/). 

"  A  sentence  in  a  cause  of  jactitation  has  been  received  upon  a  title 
in  ejectment,  as  evidence  against  a  marriage  (A),  and,  in  like  manner, 
in  personal  actions  immediately  founded  on  a  supposed  marriage. 

"  So  a  direct  sentence,  in  a  suit  upon  a  promise  of  marriage,  against 
the  contract,  has  been  admitted  as  evidence  against  such  contract, 
in  an  action  brought  upon  the  same  promise  for  damages,  it  being  a 
direct  sentence  of  a  competent  court,  disproving  the  ground  of  the 
action  (i). 

**So  a  sentence  of  nullity  is  equally  evidence  in  a  personal  action 
against  a  defence  founded  upon  a  supposed  coverture  {j). 

"  But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least  the 
parties  against  whom  the  evidence  was  received,  were  parties  to  the 
sentence,  and  had  acquiesced  under  it :  or.  claimed  under  those  who 
were  parties,  and  had  acquiesced  (k). 

"  But  although  the  law  stands  thus  with  regard  to  civil  suits, 
proceedings  in  matters  of  crime,  and  especially  of  felony,  fall  under 
a  difterent  consideration  :  first,  liecause  the  parties  are  not  the  same : 
for  the  king,  in  whom  the  trust  of  prosecuting  public  offences  is 
vested,  and  which  is  executed  by  his  immediate  orders,  or  in  his 
name  by  some  prosecutor,  is  no  party  to  such  proceedings  in  the 
ecclesiastical  court,  and  cannot  be  admitted  to  defend,  examine 
witnesses,  in  any  manner  intervene,  or  appeal :  secondly,  such 
doctrines  would  tend  to  give  the  spiritual  courts,  which  are  not  per- 
mitted to  exercise  any  judicial  cognizance  in  matters  of  crime,  an 
immediate  influence  in  trials  for  offences,  and  to  draw  the  decision 
from  the  course  of  the  common  law,  to  which  it  solely  and  peculiarly 
belongs. 

"  The  ground  of  the  judicial  powers  given  to  ecclesiastical  courts 
is,  merely,  of  a  spiritual  consideration  *pro  correct ione  morum,  et 
pro  salute  animae.'  They  are  therefore  addressed  to  the  conscience 
of  the  party.    But  one  great  object  of  temporal  jurisdiction  is  the 

((j)  Bu)Uiny  v,  Lcpiiiytcellf  Co.  Rep. ,  960. 

vol.  ii  ,  p.  355  ;  Kmns  ca^e,  Co.  Kep.,  (J)  See  a  case  against  Honble.    T. 

vol.    iv.,   p.   136  ;  Atmris  v.    1VcH}C)\  Iforvey,  aiUe,  p.  414. 

]Moorf,  225.  (X)  Seo,  however,   llatfirhl  v.    Rnt. 

\}i)  Joiics  V.  Bou\  Carth.  225.  ./.V/f/,    ante,    p.   413,    and  case  against 

v/)  Da  Costa  v.    Villa   Real,   1  >ji\\  Honble.  T.  Hervey,  arUe,  p.  414. 
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public  |)eace :  and  crimes  against  the  public  peace  are  wholly,  and 
in  all  their  parts,  of  temporal  cognizance  alone.  A  felony  by 
common  law  was  also  so.  A  felony  by  statute  becomes  so  at  the 
moment  of  its  institution.  The  temporal  courts  alone  can  expound 
the  law,  and  judge  of  the  crime,  and  its  proofs  :  in  doing  so,  they 
must  see  with  their  own  eyes,  and  try  by  their  own  rules,  that  is,  by 
the  common  law  of  the  land  :  it  is  the  trust  and  sworn  duty  of  their 
office. 

"  When  the  acts  of  Henry  VIII.  first  declared  what  marriages 
should  be  lawful,  and  what  incestuous,  the  temporal  courts,  though 
they  had  l)efore  no  jurisdiction,  and  though  the  acts  did  not  by 
express  words  give  them  any  upon  the  point,  decided  incidentally 
upon  the  construction,  declared  what  marriages  came  within  the 
Levitical  degrees,  and  prohibited  the  spiritual  courts  from  giving  or 
proceeding  upon  any  other  construction. 

**  Whilst  an  ancient  statute  subsisted  (2  H.  IV.  15),  by  which 
j)ersonal  punishment  was  incurred  on  holding  heretical  doctrines, 
the  temporal  courts  took  notice,  incidentally,  whether  the  tenet  was 
heretical  or  not ;  *  for  the  king's  courts  will  examine  all  things 
ordained  by  statute.'  When  the  statute  of  W.  III.  made  certain 
blasphemous  doctrines  a  temporal  crime,  the  temporal  courts  alone 
could  determine,  whether  the  doctrine  complained  of  was  blas- 
phemous so  as  to  constitute  the  crime. 

"If  a  man  should  be  indicted  for  taking  a  woman  by  force 
and  marrying  her;  or  for  marrying  a  child  without  her  fjither's 
consent ;  or  for  a  rape,  where  the  defence  is,  that  *  the  woman  is  his 
wife  :*  in  all  these  cases,  the  temporal  courts  are  bound  to  try  the 
prisoner  by  the  rules  and  course  of  the  common  law,  and  incidentally 
to  determine  what  is  heretical,  and  what  is  blasphemous  :  and 
whether  it  was  a  marriage  within  the  statute,  a  marriage  without 
consent :  and  whether,  in  the  last  case,  the  woman  was  his  wife : 
but  if  they  should  happen  to  find  that  sentences,  in  the  resi)ective 
cases,  had  been  given  in  the  spiritual  court  upon  the  heresy,  the 
blasphemous  doctrines,  the  marriage  by  force,  the  marriage  without 
consent,  and  the  marriage  on  the  rape,  and  the  court  must  receive 
such  sentences  as  conclusive  evidence,  in  the  first  instance,  without 
looking  into  the  case,  it  would  vest  the  substantial  and  effective 
decision,  (hough  not  the  cognizance  of  the  crimes,  in  the  spiritual 
court,  and  leave  to  the  jury,  and  the  teinpral  courts,  nothing  but 
a  nominal  fonn  of  proceeding,  upon  what  would  amount  to  a  pre- 
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determined  conviction  or  acquittal :  which  must  have  tlie  effect  of  a 
real  prohibition,  since  it  would  be  in  vam  to  prefer  an  indictment , 
where  an  act  of  a  foreign  court  shall  at  once  seal  up  the  lips  of  the 
witnesses,  the  jury,  and  the  court,  and  put  an  entire  stop  to  the 
proceeding. 

"  And  yet  it  is  true,  that  the  spiritual  courts  have  no  jurisdiction, 
directly  or  indirectly,  in  any  matter  not  altogether  spiritual :  and  it 
is  equally  true,  that  the  temporal  courts  have  the  sole  and  entire 
cognizance  of  crimes,  which  are  wholly  and  altogether  temporal  in 
their  nature. 

"  And  if  the  rule  of  evidence  must  be,  as  it  is  ofleu  declared  to  be, 
I'cciprocal :  and  that  in  all  cases  in  which  sentences  favourable  to 
the  prisoner  are  to  be  admitted  as  conclusive  evidence  for  him,  the 
sentences,  if  unfavourable  to  the  prisoner,  are  in  like  manner  con- 
clusive evidence  against  him,  in  what  situation  must  the  prisoners 
1)0,  whose  life,  or  liberty,  or  property  or  fame  rests  on  the  judgments 
of  courts,  which  have  no  jurisdiction  over  them  in  the  predicament 
in  which  they  stand  ?  and  in  what  situation  are  the  judges  of  the 
common  law  who  must  condemn  on  the  word  of  an  ecclesiastical 
judge,  without  exercising  any  judgment  of  their  own  ?  The 
spiritual  court  alone  can  deprive  a  clergyman.  Felony  is  a  good 
cause  of  deprivation,  yet  in  Lord  Hobart's  Reports  it  is  held,  that 
tliey  cannot  proceed  to  deprive  for  felony,  before  the  felony  has  been 
tried  at  law  :  and  although,  after  conviction,  they  may  act  upon 
that,  and  make  the  conviction  a  ground  of  deprivation,  neither  side 
can  prove  or  disprove  anything  against  the  verdict ;  because,  as 
that  very  learned  judge  declares,  it  would  be  to  determine,  though 
not  capitally,  upon  a  capital  crime,  and  thereby  judge  of  the  nature 
of  the  crime  and  the  validity  of  the  proofs  :  neither  of  which  belongs 
to  them  to  do." 

"  If  therefore  such  a  sentence,  even  upon  a  matter  within  their 
jurisdiction,  and  before  a  felony  committed,  should  be  conclusive 
evidence  on  a  trial  for  a  felony  committed  after,  the  opinion  of  a 
judge,  incompetent  to  the  purpose,  resulting  (for  aught  appears) 
from  incompetent  proofs  (as  suppose  the  suppletoiy  oath)  will  direct 
or  rule  a  jury  and  a  court  of  competent  jurisdiction,  without 
confronting  any  witnesses,  or  hearing  any  proofs  :  for  the  question 
supposes,  and  the  truth  is,  that  the  temporal  court  does  not  and 
cannot  examine,  whether  the  sentence  is  a  just  conclusion  fi'om  the 
ciiso,  cither  in  law  or  fact,  and  the  diflicultv  will  not  be  removed  by 
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presuming  that  every  court  determiues  rightly,  because  it  must  lie 
j^resumed  too,  that  the  parties  did  right  in  bringing  the  full  and 
tnie  case  before  the  court :  and  if  they  did,  still  the  court  will  have 
determined  rightly  by  ecclesiastical  laws  and  rules,  and  not  by  those 
laws  and  rules  bv  which  criminals  are  to  stand  or  fall  in  this 
countrv. 

"  If  the  reason  for  receiving  such  sentence  is,  because  it  is  the 
judgment  of  a  court  competent  to  the  enquiry  then  before  them  : 
from  the  same  reason,  the  determination  of  two  justices  of  the 
peace  upon  the  fact  or  validity  of  a  marriage,  in  adjudging  a  place 
of  settlement,  may  hereafter  be  offered  as  evidence,  and  give  the  law 
to  the  highest  court  of  criminal  jurisdiction.  But  if  a  direct 
sentence  upon  the  identical  question,  in  a  matrimonial  cause,  should 
be  admitted  as  oidence  (though  such  sentence  against  the  marriage 
lias  not  the  force  of  a  final  decision,  that  there  was  none),  yet  a 
cause  of  jactitation  is  of  a  different  nature :  it  is  ranked  as  a  cause  of 
defamation  only,  and  not  as  a  matrimonial  cause,  unless  where  the 
defendant  pleads  a  marriage :  and  whether  it  continues  a  matrimonial 
cause  throughout,  as  some  say,  or  ceases  to  be  so  on  failure  of  proving 
a  marriage,  as  others,  have  said,  still  the  sentence  has  only  a  negative 
and  qualified  effect,  viz.,  that  the  party  has  failed  in  his  proof,  and 
that  the  libellant  is  free  from  all  matrimonial  contract,  as  far  as  yet 
appears  :  leaving  it  open  to  new  proofs  of  the  same  marriage  in  the 
same  cause,  or  to  any  proofs  of  that  or  any  other  marriage  in  another 
cause  ;  and  if  such  sentence  is  no  plea  to  a  new  suit  there,  and  does 
not  conclude  the  court  which  pronounces,  it  cannot  conclude  a 
court  which  receives  the  sentence,  from  going  into  new  proofs  to 
make  out  that  or  any  other  marriage.  So  that  admitting  the 
sentence  in  its  full  extent  and  import,  it  only  proves,  that  it  did 
not  yet  appear  that  they  were  married,  and  not  that  they  were  not 
married  at  all :  and,  by  the  rule  laid  down  by  Lord  Chief  Justice 
Holt,  such  sentence  can  be  no  proof  of  anything  to  be  infen'ed  by 
argument  from  it :  and  therefore  it  is  not  to  be  infen-ed  that  there 
was  no  marriage  at  any  time  or  place,  because  the  court  had  not 
then  sufficient  evidence  to  prove  a  marriage  at  a  particular  time  and 
]>lace.  That  sentence,  and  this  judgment  may  stand  well  together, 
and  both  propositions  be  equally  true  :  it  may  be  true,  that  the 
spiritual  court  had  not  then  sufficient  proof  of  the  marriage  specified, 
and  that  your  lordships  may  now,  unfortunately,  find  sufficient 
]>roof  u['  some  marriage.    But  if  it  wna  a  direct  and  decisive  sentence 
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upon  the  |X)int,  and,  as  it  stands,  to  be  admitted  as  conclosiTe 
evidence  upon  the  court,  and  not  to  be  impeached  from  witliin  :  yet, 
like  all  other  acts  of  the  highest  judicial  authority,  it  is  impeachable 
from  without ;  although  it  is  not  permitted  to  show  that  the  court 
was  mistaken  (/),  it  may  be  shown  that  they  were  misled.  Fraud 
is  an  extrinsic  collateral  act ;  which  vitiates  the  most  solemn  pro- 
ceedings of  courts  of  justice.  Lord  Coke  says,  it  avoids  all  judicial 
acts,  ecclesiastical  or  temporal.  In  civil  suits  all  strangers  may 
falsify,  for  covin,  either  fines,  or  real  or  feigned  recoveries  :  and  even 
a  recovery  by  a  just  title,  if  collusion  was  practised  to  prevent  a  fair 
defence  :  and  this,  whether  the  covin  is  apparent  upon  the  record, 
as  not  essoining,  or  not  demanding  the  view,  or  by  suffering 
judgment  by  confession  or  default ;  or  extrinsic,  as  not  pleading 
a  release,  collateral  warranty,  or  other  advantageous  pleas, 

"  In  criminal  proceedings  if  an  offender  is  convicted  of  felony  on 
confession,  or  is  outlawed,  not  only  the  time  of  the  felony,  but  the 
felony  itself,  may  be  traversed  by  a  purchaser,  whose  conveyance 
would  be  affected  as  it  stands  :  and,  even  after  a  conviction  by  verdict, 
he  may  traverse  the  time. 

"  In  the  proceedings  of  the  ecclesiastical  court  the  same  rule 
holds.  In  Dyer  there  is  -an  instance  of  a  second  administration, 
fraudulently  obtained,  to  defeat  an  execution  at  law  against  the  first : 
and,  the  fact  being  admitted  by  demurrer,  the  court  pronounced 
against  the  fraudulent  administration.  In  another  instance,  an 
administration  had  been  fraudulently  revoked :  and,  the  fact  being 
denied,  issue  was  joined  upon  it :  and,  the  collusion  being  found  by 
a  jury,  the  court  gave  judgment  against  it. 

'*  In  the  more  modem  cases  the  question  seems  to  have  been 
whether  the  parties  should  be  admitted  to  prove  collusion  :  and  not 
seeming  to  doubt  but  that  strangers  might  (m), 

"  So  that  collusion,  being  a  matter  extrinsic  of  the  cause,  may  be 
imputed  by  a  stranger,  and  tried  by  a  jury,  and  determined  by  the 
courts  of  temporal  jurisdiction.  And,  if  fraud  will  vitiate  the 
judicial  acts  of  the  temporal  courts,  there  seems  as  much  reason  to 
prevent  the  mischiefs  arising  from  collusion  in  the  ecclesiastical 
courts,  which,  from  the  nature  of  their  proceedings,  are  at  least  as 
much  exposed,  and  which  we  find  have  been,  in  fact,  as  much  exposed, 

(1)  Mon-lA  V.   IFMrr,  Mooro,   225,  (m)  Pnufham  v.    Phillipx,  2  AniM. 

and  aiUe,  p.  410.  762,  and  antr,  p.  419. 
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to  be  practised  upon  for  sinister  purposes,  as  the  courts  in  Westminster 
Hall. 

"  We  are,  therefore,  unanimously  of  opinion :  First,  that  a  sentence 
in  the  spiritual  court  against  a  marriage,  in  a  suit  of  jactitation  of 
marriage,  is  not  conclusive  evidence  so  as  to  stop  the  counsel  for  the 
crown  from  proving  the  marriage  in  an  indictment  for  polygamy. 

**  But  secondly,  admitting  such  sentence  to  be  conclusive  upon  such 
indictment,  the  counsel  for  the  crown  may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  proving  the  same  to  have  been  obtained  by 
fraud  or  collusion  "  (w). 

The  following  was  the  sentence  in  the  jactitation  suit  of 
Chudleigh  v.  Hervey  (p)  : — 

"  Chudleigh  against  Hervey.  Sentence  read  and  promulged  the 
10th  of  February,  1769.  In  the  name  of  God,  amen.  We  John 
Bettesworth,  doctor  of  laws,  vicar-general  of  the  right  reverend 
father  in  God,  Richard,  by  divine  permission,  lord  bishop  of  London, 
and  official  principal  of  the  consistorial  and  episcopal  court  of 
London,  having  seen,  heard,  and  understood,  and  fully  and  maturely 
discussed  the  merits  and  circumstances  of  a  certain  cause  of  jactita- 
tion of  marriage  which  was  lately  controverted,  and  as  yet  remains 
undetermined  before  us  in  judgment,  between  the  honourable 
Elizabeth  Chudleigh,  of  the  parish  of  St.  Margaret,  Westminster,  in 
the  county  of  Middlesex,  spinster,  the  party,  agent,  and  complainant, 
of  the  one  part,  and  the  right  honourable  Augustus  John  Hervey,  of 
the  parish  of  St.  James,  Westminster,  in  the  county  of  Middlesex 
and  diocese  of  London,  bachelor,  falsely  calling  himself  the  husband 
of  the  said  honourable  Elizabeth  Chudleigh,  the  party  accused  and 
complained  of,  on  the  other  part :  and  we  rightly  and  duly  proceeding 
therein,  and  the  parties  aforesaid  lawfully  appearing  before  us  by 
their  proctors  respectively,  and  the  proctor  of  the  said  honourable 
Elizabeth  Chudleigh  praying  sentence  to  be  given  and  justice  to  be 
done  to  his  party,  and  the  proctor  of  the  said  right  honourable 
Augustus  John  Hervey  also  earnestly  praying  sentence  and  justice 
to  be  done  to  his  said  party :  and  we  having  carefully  looked  into 
and  duly  considered  of  the  whole  proceedings  had  and  done  before 
us  in  the  said  cause,  and  observed  by  law  what  ought  to  be  observed 

(n)  See  Peake's  Luw  of  Evidence,  Pleas  of  the  Crown,  bk.  I.  c.  42,  s.  11. 
c.  2,  s.  2  ;  12  East,  411  ;  East's  Pleas  {o)  See  20  St.  Trials,  pp.  389,  890. 

of  the  Crown,  c.  12,  s.  5 ;  and  Hawkin's 
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in  this  behalf,  have  thought  fit  and  do  thus  tliink  fit  to  proceed  to 
the  givinjy  and  proraulging  our  definitive  sentence  or  final  decree  in 
this  same  cause,  in  manner  and  form  following  (to  wit) :  Forasmuch 
as  bj  the  acts  enacted,  alleged,  exhibited,  propounded,  proved,  and 
confessed  in  this  cause,  we  have  found  and  clearly  discovered,  that 
the  proctor  of  the  said  honourable  Elizabeth  Chudleigh  hath  fully 
and  sufficiently  founded  and  proved  his  intention  deduced  in  a 
certain  libel  and  allegation  and  other  pleadings  and  exhibits  given 
in,  exhibited,  and  admitted  on  her  behalf  in  this  same  cause,  and 
now  remaining  in  the  registry  of  this  court  (which  libel  and  allega- 
tion and  other  pleadings  and  exhibits,  we  take  and  will  have  taken  as 
if  herein  repeated  and  inserted  for  us  to  pronounce  as  hereinafter  we 
shall  pronounce) ;  and  that  nothing,  at  least  effectual  in  law,  hath 
on  the  part  and  behalf  of  the  said  right  honourable  Augustus  John 
Hervey  been  excepted,  deduced,  exhibited,  propounded,  proved,  or 
confessed  in  this  same  cause,  which  may  or  ought  in  anywise  to 
defeat,  prejudice,  or  weaken  the  intention  of  the  said  honourable 
Elizabeth  Chudleigh  deduced  as  aforesaid  :  and  particularly  that  the 
said  right  honourable  Augustus  John  Hervey  hath  totally  failed  in 
the  proof  of  his  allegation  given  in  and  admitted  in  this  cause, 
whereby  he  pleaded  and  propounded  a  pretended  marriage  to  have 
been  solemnized  between  him  and  the  said  honourable  Elizabeth 
Chudleigh,  spinster;    and  therefore  we  John  Bettesworth,  doctor 
of  laws,  the  judge  aforesaid,  first  calling  upon  God  and  setting  him 
alone  before  our  eyes,  and  having  heard  counsel  in  this  cause,  do 
pronounce,  decree,  and  declare,  that  the  said  honourable  Elizabeth 
Chudleigh,  at  and  during  all  the  time  mentioned  in  the  said  libel 
given  in  and  admitted  in  this  cause,  and  now  remaining  in  the 
registry  of  this  court,  was  and  now  is  a  spinster,  and  free  from  all 
matrimonial  contracts  or  espousals  (as  far  as  to  us  as  yet  appears) 
more  especially  with  the  said  right  honourable  Augustus  John 
Hervey :  and  that  the  said  right  honourable  Augustus  John  Hervey, 
notwithstanding  the  premises,  did  in  the  years  and  months  libellate, 
wickedly  and  maliciously  boast  and  publicly  assert  (though  falsely) 
that  he  was  contracted  in  marriage  to  the  said  honoiu^ble  Elizabeth 
Chudleigh,  or  that  they  were    joined  or  contracted  together  in 
matrimony :  wherefore  we  do  pronounce,  decree,  and  declare,  that 
perpetual  silence  must  and  ought  to  be  imposed  and  enjoined  upon 
the  said  right  honourable  Augustus  John  Hervey  as  to  the  premises 
libcllftte,  which  we  do  impose  and  enjoin  him  by  these  presents :  and 
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we  do  decree  the  said  right  honourable  Augustus  John  Hervey  to  be 
admonished  to  desist  from  his  boasting  and  asserting  that  he  was 
contracted  to  or  joined  with  the  said  honourable  Elizabeth  Chudleigh 
in  matrimony  as  aforesaid :  and  we  do  also  pronounce,  decree,  and 
declare,  that  the  said  right  honourable  Augustus  John  Hervey  ought 
})y  law  to  be  condemned  in  lawful  expenses  made  or  to  be  made  in 
this  cause  on  the  part  and  behalf  of  the  said  honourable  Elizabeth 
Ohudleigh,  to  be  paid  to  the  said  Elizabeth  Chudleigh  or  her 
proctor :  and  accordingly  we  do  condemn  him  in  such  expenses, 
which  we  tax  at  and  moderate  to  the  sum  of  £100  of  lawful  money 
of  Great  Britain,  besides  the  expense  of  a  monition  for  payment  on 
this  behalf  by  this  our  definitive  sentence  or  final  decree,  which  we 
read  and  promulge  by  these  presents. 

"J.  Bettesworth. 

"  Arte.  Collier. 
«*  Pet.  Calvert. 
"  Wm.  Wynne." 
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maritime  lien  in,  effect  of,  83 
on  claims  of  salvage  in,  effect  of,  83,  159 
judgment  in  personam  in,  no  bar  to  subsequent  action  in  rem,  59,  83 
in  rem  in,  no  bar  to  subsequent  action  in  personam,  83 

Admiralty,  Foreign  Sentences  of, 
are  judgments  in  rem,  159,  183 

cannot  be  pleaded  as  an  estoppel  on  collateral  matters,  186,  400 
conclusive  effect  of,  415 

in  England,  in  actions  on  policies  of  insurance,  as  to  the 

neutrality  of  the  vessel  condemned,  183,184 
if  pronounced  in  dominions  of  a  co-belligerent, 
188 
notwithstanding  the  premises  that  led  to  the  adjudication, 
if  decided  on  ground  of  vessel  being  enemies'  property, 
187 
enforced  in  England  on  principles  of  comity,  183,  note  (i). 
grounds  for  decision  must  be  clearly  stated  on  face  of  sentence 

without  ambiguity,  185 
not  conclusive  as  to  the  premises  that  led  to  the  adjudication,  186 
not  evidence  on  matters  of  inference,  188 
not  recognised  in  England,  if  pronounced  in  dominions  of  neutral 

power,  188 
on  what  collateral  matters  they  are  evidence,  185,  186 
presumed  to  have  been   pronounced    on  ground  of   vessel  being 

enemies'  property,  186,  187 
reason  for  conclusiveness  of,  on  collateral  matters,  184,  185 
reasons  for  are  examinable,  if  any  ambiguity  is  apparent  on  face  of 

sentence,  187,  188 
when  not  conclusive,  187 

Admissibility 

of  depositions  in  other  actions,  rule  as  to,  55,  note  (x) 

Admission, 

by  conduct  explained,  3 

conclusion  arising  from,  a  definition  of  estoppel,  2 

V  F  2 


436  INDEX. 

Admission— con^tn  ued. 
effect  of,  305 

bill  of  lading  as,  307,  308 
invoice  as,  307 
receipt  as,  306  307 
in  pleadings,  effect  of,  31,  32 
is  different  from  an  estoppel,  2,  3,  note  (i) 

evidence  against  persons  making  it,  and  those  claiming  under 

them,  3 
not  conclusive  evidence,  except  in  certain  cases,  3 
may  be  made  use  of  by  persons  not  parties  to  the  action,  2 
may  be  retracted,  372,  note  (r) 
nature  of,  explained,  3 
on  what  principle  used,  2,  3 
receipt  is  an,  3 
similarity  of,  to  an  estoppel  in  pais,  3 

Admittance, 
estoppel  by,  4 

Agent, 

effect  of  fraud  by,  316,  317 

estopped  from  denying  title  of  principal,  268  et  seq. 

Agent  and  Principal, 

illustrations  of  estoppel  between,  271 — 276 

Alienation, 

licence  or  charter  of,  not  a  record,  38 

AlLEGANS  CONTRARIA  NON  est  AUDIENDU8, 

maxim  in  favour  of  estoppels,  4 

Allegations  ^ 

of  fraud  must  be  specific,  74 

Alteration 

in  negotiable  instrument,  effect  of  negligence  on,  292,  293 
record  not  allowed,  19 

America, 

estoppels  not  abolished  in,  16,  note  (r) 

Appearance, 

no  estoppel  after,  in  case  of  omission  to  plead,  37 

Appearance  and  Pleading, 
estoppel  by,  33 

in  case  of  omission  to  set  up  defence,  36 

Arbitrator's  Awards.    Sec  Airards, 
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Army  Discipline  and  Regulation  Act,  1879, 

regulation  of  military  courts-martial  by,  101,  note  (h) 

Articles  of  Association, 

effect  of  acts  of  directors,  ultra  vires  the,  382,  383 
usual  provisions  embodied  in,  208 — 210 

Assault, 

aggravated,  certificate  of  conviction  or  dismissal  by  magistrate,  a  bar 

to  civil  action,  49 
consequential  damages  give  no  fresh  right  of  action  for,  61 

Assignees 

of  choses  in  action,  liabilities  of,  331,  note  (/),  346,  note  (k) 

Association, 

articles  of,  usual  provisions  embodied  in,  208 — 210 
difference  between  memorandum  and  articles  of,  209,  210,  381,  382 
memorandum  of,  regulation  of  a  company's  rights  and  liabilities  by, 
208—210 

Attachment  of  Debts  in  Foreign  Countries 
by  British  creditors,  191,  192 

foreign  creditors,  192 
effect  in  England  of,  191,  192 

Attornment 

by  bailee,  effect  of,  270 
estoppel  by,  243,  258,  259 

Auctioneer, 

effect  of  election  by,  275,  276 
estoppel  on,  274 — 276 

Averments 

which  stand  with  the  record  are  allowed,  23 

ft 

Award, 

as  to  legality  of  lettei's  patent,  not  conclusive  in  subsequent  action  for 

infringement  of  patent,  42 
conclusive  between  the  parties,  41 

on  party  as  to  matters  in  difference  at  the  time,  and  within 

the  scope,  of  reference,  43 
does  not  create  a  merger  of  original  cause  of  action,  41 
effect  of,  41—43 

is  not,  as  a  rule,  conclusive  as  to  title  or  property,  41,  42 
of  a  money  claim,  conclusive  as  to  the  amount  awarded,  42 
on  all  matters  of  difference,  not  conclusive  as  to  matters  not  laid 

before  arbitrator,  nor  included  in  the  matters  referred,  43 
property  does  not  pass  by  mere  force  of,  42 
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Bailee, 

oircumdtanoes  necessary  to  entitle  him  to  set  up  jus  Uriii  againat  his 

bailor,  269,  270,  276 
effect  of  attornment  by,  270 

fraud,  in  case  of  an  adverse  claim  on,  270 

notice  of  adverse  claim  to,  270 

representation  by,  270 
estopped  from  denying  title  of  his  bailor,  268  et  seq, 
may  interplead,  if  bond  fide  claim  is  made  by  third  party,  271 
position  of,  analogous  to  that  of  a  tenant,  269 

Bailor 

and  bailee,  illustrations  of  the  estoppel  arising  between,  271 — 276 
of  chattel,  effect  of  representation  by,  329 

Bankers,  Liability  of, 

in  the  case  of  alterations  in  negotiable  instruments,  293 

forged  indorsements  on  negotiable  instruments,  286 

—288 
fraud  on  the  part  of  their  servants,  295 

Bankrupt, 

effect  of  trading  by,  351 — 353 

estoppel  arising  from  acquiescence  by,  341,  342 

Bankruptcy, 

adjudications  in,  76,  87,  88 
effect  of  discharge  in,  190,  note  (t) 
file  of  proceedings  in,  not  a  record,  87 

Bankruptcy  Act,  1883 

discharge  under,  no  exemption  from  criminal  prosecution,  88 
effect  of  certificate  of  Board  of  Trade  imder,  87,  100,  note  (t) 

orders  under,  87 
revocation  of  orders  fraudulently  obtained  under,  88 

Bankruptcy,  Foreign, 

assignments  of  a  debtor's  property  under,  effect  of  in  England,  190, 

191 
personal  property  under,  conclusive  if  debtor  domi- 
ciled in  foreign  country,  190,  191 
real  property  under,  do  not  affect  real  estate  of  debtor 
situated  in  England,  191, 
attachments  of  debts  under,  when  conclusive  in  England,  191,  192 
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BankUUTTCY,  TOREIQN— continued. 

dischargos  under,  are  conclusive  in  England,  only  if  the  debts  dis- 
charged arose  in  the  foreign  country  in  which  the  discharge  was 
obtained,  189,  190 

distinction  between  cases  where  the  discharge  extinguishes  the  debt, 
and  where  it  merely  interferes  with  the  remedies  or  course  of  proce- 
dure, to  enforce  it,  189 

effect  of,  in  England,  189—192 

Barks  v,  Jackson, 
judgment  in,  67 

Bare  Trustee, 

no  estoppel  on,  373 

Bastardy, 

order  in,  admissibility  of,  in  subsequent  civil  proceedings,  89 

a  bar  to  an  application  for  an  extension  of  the  order,  90 
conclusive  effect  of,  417,  418 

if  made  on  the  merits,  90 
order  of  Quarter  Sessions  in,  final  bar  if  on  merits,  91 

final  bar  if  made  on  ground  of  insuffi- 
ciency of  corroborative  evidence,  91 
proceedings  in,  are  quasi- criminal,  89,  90 
record  of,  strangera  affected  by,  8 

summons  in,  if  dismissed  for  want  of  corroborative  evidence,  no  bar 
to  fresh  application,  90 

BiGELOw  ON  Estoppel,  reference  to,  14,  note  (o),  392 

Bill, 

dismissal  of,  formerly  a  bar  to  an  action  at  law,  18,  note  {d) 
effect  of,  in  subsequent  suit  in  equity,  58 
allegations  in,  58,  59 

Bill  of  Exchange, 

estoppel  arising  from  pa3niient  by,  306 
See  also  Negotiable  Instruments, 

Bills  of  Exchange  Act,  1882, 

estoppel  or  statutory  preclusion  created  by,  280 — 297 
liabilities  of  acceptor  of  bill  under,  284,  285,  296 
drawer  under,  296 
indorser  under,  285,  286 
maker  of  note  under,  282,  note  (0,  296 
See  also  Netjotiuhle  Instnimfnts, 
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Bill  of  Lading, 

conclusive  effect  of,  307,  308 
statutory  eft'ect  of,  308 

Blank  Deed, 

DO  estoppel  aribes  from  executlDg,  358 

Board  of  Trade, 

effect  of  certificates  by,  under  Bankruptcy  Act,  1883,  100,  note  (t) 

Bond, 

conclusive  effect  of  condition  in,  194 
effect  of  illegality  of  consideration  in,  197,  198 
estoppel  arising  from  recital  in  condition  of,  218,  219,  222 
particular  condition  in,  raises  an  estoppel,  223 
See  also  Deed  and  Recital, 

Bottomry  Bond, 

judgment  in  action  on,  is  a  judgment  in  rem,  83,  159 

Broker. 

effect  of  forgery  and  larceny  by,  on  estoppel  by  negligence,  356 — 
363 
fraud  by,  in  the  case  of  negotiable  instruments,  367,  368 
on  estoppel  by  negligence,  355,  356 

Cause  of  Action 

must  be  the  same,  in  order  that  a  judgment  in  one  action  may 

operate  as  a  bar  in  another,  57,  60 
rule  for  determining  whether  it  is  the  same  or  not»  61,  62 

Certificate 

of  Board  of  Trade  under  Bankruptcy  Act,  1883,  effect  of,  87,  100, 
note  {t) 
commissioners  under  Act  of  Parliament,  conclusive  effect  of,  99 
Judge  under  Parliamentary  Elections  Act,  1868,  conclusive  evea 

in  case  of  fraud,  100,  101 
settlement,  conclusive  effect  of,  305 
shares,  effect  of  issue  of,  see  Company. 

Cestui  Que  Trust, 

estoppel  in  favour  of,  385 

Chancery, 

case  of  estoppel  in,  13,  note  (f) 

decrees  in  tiie  old  court  of,  where  proceedings  of  qtiuui  record,  17 
depositions  in,  were  admissible  in  subsequent  common  law  actions,  2 
old  court  of,  was  not,  on  its  equity  side,  a  court  of  record,  18 
proceedings  in,  created  no  estoppel  at  common  law,  12,  note  (e) 
recognition  of  doctrine  of  estoppel  in,  12,  13 
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Chabter  of  Alienatiox 
not  a  record,  38 

Cheques, 

estoppel  in  case  of,  see  Negotiable  Instruments, 

Civil  Bemedy, 

election  to  take  one,  a  bar  to  taking  another,  31 

Coke,  Lord, 

derivation  of  estoppel  given  by,  1 
rules  of  estoppel  laid  down  by,  3  et  seq. 

Collateral, 

negligence  must  not  be,  366,  367 

Collateral  Actions, 

effect  of  deed  on,  223—225 

Collateral  Matters, 

foreign  sentences  in  admiralty,  not  pleadable  by  way  of  estoppel  on, 

186 
judgments  not  conclusive  as  to,  67,  86 
sentence  of  administration  not  conclusive  on,  413 
when  foreign  sentences  in  admiralty  are  evidence  on,  185,  186 

College  Visitors, 

sentences  of  depiivation  and  expulsion  by, 
are  judgments  in  rem,  88,  89 
are  proceedings  of  qtiasi  record,  17, 18 
effect  of,  76,  88,  89 
resemble  sentences  of  the  ecclesiastical  court,  88 

Collision, 

judgment  in  admiralty  in  case  of,  effect  of,  83 

Collusive  Fine, 
void,  71 

Collusion, 

effect  of  J  see  Fraud. 

Colonial  Judgments, 

by  default,  effect  of,  119,  note  {g) 
I  ules  applicable  to,  117  * 

See  also  Foreign  Judgment. 

Comity  of  Nations, 

application  of  principle  of,  to  foreign  judgments,  122 

sentences  of  divorce,  182 
effect  of  disregard  of,  on  foreign  judgments,  151 — 155 
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Comity  of  "SATioy a— continued, 

extent  and  limits  of  maxim  of  Huber  respecting,  152 

foreign  sentences  in  Admiralty  enforced  in  England  on  ground  of, 

183,  note  (») 
judgment  of  foreign  court  disregarded  if  contrary  to,  151,  153 — 155 
principle  of,  how  far  applicable  to  foreign  judgments,  151 — 153 

Commissioners 

of  Courts  of  Request,  exemption  from  liability  to  be  sued,  50 

excise,  conclusiveness  of  conyictions  by,  in  actions  against  the 
commissioners  or  their  officers,  82 
&c,f  judgments  of  condemnation  of  property  by,  76—80 
jurisdiction  of,  81,  note  (x) 

Common  Recoveries 
were  records,  38 

Company 

cannot  set  up  a  mere  irregularity  in  the  issue  of  securities,  as  a 

defence  against  the  holder,  383 
distinction  between  acts  ultra  vires  the  directors,  and  ultra  vires  the 

company,  388—390 
imperative  and  directory  prohibitions  in  Act  of 
incorpoi-ation,  212,  213, 
effect  of  acts  of  the  directors  which  are  ultra  vires  the  Memorandum 
of  Association  of,  381 
bond  fide  issue  of  share  certificate  by,  335,  336,  373 
contracts  which  are  ultra  vires  the  deed  of  settlement  of,  385, 

note  (y) 
fraudulent  sale  of  shares  in,  863,  364 
illegal  act  by,  386 
illegal  issue  of  bonds  by,  386 
irregular  allotment  of  diares  in,  388 
irregular  issue  of  shares  by,  384  et  seq, 
negligent  transfer  of  shares  by^  363,  note  (d) 
estoppel  on,  by  issue  of  share  certificate,  321,  322 

and  receipt  of  call,  323 
registering  transfer  of  shares,  323 
accepting  notice  of  assignment  of  bonds,  345,  346 
estoppel  on  directors  of,  315 

See  also  Directors, 
estoppel  on  shareholder  of,  312,  313,  387 

See  also  Shareholder, 
is  estopped  by  its  deed,  unless  it  is  ultra  vires,  206,  207 
liability  of,  on  contracts  which  are  ultra  vires  the  Act  of  incorpora- 
tion, 210,  211 
negotiable  instruments,  281 
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Company — continued, 

may  be  estopped  from  setting  up  illegality  of  its  acts  in  certain  cases, 

383  et  seq. 
onus  of  showing  the  illegality  lies  on  defendant  company,  211,  212, 
original  mode  of  forming,  208 

Company,  Railway, 
estoppel  on,  344 
liability  of,  on  negotiable  instruments,  281 

Compromise 

of  counsel,  judgment  obtained  by,  27,  note  (/) 
parties,  judgment  obtained  by,  27 

Compulsion  of  Law, 

money  paid  under,  not  recoverable  back,  22 

Conclusion 

arising  from  an  admission,  a  definition  of  estoppel,  2 

Conclusiveness  of  Judgment 

as  to  grounds  of  decision,  69,  note  (xx) 
in  County  Court,  47 

Concurrent  Jurisdiction, 

Court  of,  may  examine  into  fraud,  73 
effect  of  judgment  of  Court  of,  see  Judgrnerd. 

Concealment  of  Claim, 
estoppel  by,  343 

Conditions  in  Bonds, 
conclusive  effect  of,  194 
See  also  Bond. 

Conduct, 

effect  of  reasonable  inference  from,  304 

Confession, 

difference  between,  and  verdict  of  guilty,  112,  note  (o) 
estoppel  by,  4,  112,  note  (o) 

judgment  against  executor  by,  an  admission  of  assets,  28 
of  defence,  estoppel  by,  28 

Consent, 

judgment  by,  before  declaration  filed,  no  estoppel  in  subsequent 

action,  27 
order  bv,  effect  of,  28 
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COXSEQUEXTIAL  DAMAGES 

give  no  fresh  right  of  action  for  assault,  61 

Continuance, 

estoppel  by  taking  of,  4 

CoNTiNijiNO  Cause  of  Action, 
effect  of,  61 

Contract  of  Makriage, 
importanoe^of  the,  163 

Conviction 

by  commissioners  of  excise,  effect  of,  82 

magistrate,  conclusive  in  action  against  him,  22 
conclusive  effect  of,  417 
conclusive  in  civil  case,  as  to  fact  of  conviction,  111  I 

effect  of,  77,  107—114  ' 

in  subsequent  criminal  cases,  113,  114  ^ 

for  assault,  not  evidence  at  common  law,  in  civil  action,  109 

bigamy,  formerly  a  bar  to  proceedings  pro  jaditatione  maritagii^ 

110.  Ill 
non-repair  of  highway,  effect  of,  94 

stopping  up  a  road,  not  evidence  in  subsequent  action,  109 
treason,  or  for  felony,  which  created  an  attainder,  formerly 
operated  as  a  judgment  in  rtia^  112 
foreign,  effect  of,  in  England,  160,  161 

formerly  operated  to  a  certain  extent  as  a  judgment  in  rem^  111,  112 
may  be  evidence  of  custom  in  a  civil  case,  110 
not  a  judgment  in  remy  107,  108 

not,  as  a  rule,  evidence  in  a  civil  case,  90,  108,  109 — 111 
not  evidence  formerly  in  ecclesiastical  court,  in  matters  over  which 

they  had  exclusive  jurisdiction.  111 
on  indictment  for  non-repair  of  road,  conclusive  evidence  on  subse- 
quent indictment  for  same  offence,  113,  114 

Copyholder, 

estoppel  on,  228,  243 

no  estoppel  arises  from  the  surrender  of,  237,  238 

Coram  non  Judicb, 

decisions  which  are,  25,  note  («) 

records  which  are,  raise  no  estoppel,  24,  25 

Coroner, 

exemption  of,  from  liability  to  be  sued,  50 

inquisition  before,  not  taken  super  visum  rorpdrisy  is  a  record  coram 
nonjudice,  25 
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Coroner's  Inquisition.    Soe  Inquisition. 

Corporations, 

application  of  principle  of  ultra  vires  to,  380,  385,  note  (y) 
are  estopped  by  their  deeds,  unless  they  are  ultra  vires,  206,  207 
efltect  of  contracts  by,  206,  207,  210,  note  (w),  211,  note  (n),  380,  381 
principles  of  estoppel  in  pais  are  applicable  to,  380 

Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  101,  note  {z). 

COUNTER-CLAIK, 

effect  of  omission  to  plead,  64,  note  {k) 

omission  to  plead,  defendant  not  estopped  from  bringing  a  subsequent 
action,  37 

County  Court, 

action  might  formerly  be  brought  on  judgment  of,  46,  47 
effect  of  judgments  in,  46,  47 
judgment  of,  not  formerly  conclusive,  46 

upon  matters  within  its  jurisdiction,  conclusive,  47 
modem,  is  a  court  of  record,  47 
not  formerly  a  court  of  record,  47 
order  made  in,  for  delivery  up  of  possession  of  premises,  effect  of,  47 

Court  Martial 

can  only  adjudicate  on  matters  within  its  jurisdiction,  102 
conviction  by,  on  matters  outside  its  jurisdiction  not  conclusive,  1 03 
is  a  court  of  limited  jurisdiction,  101 
is  not  a  court  of  record,  101 
•  is  subject  to  prohibition,  102 
judge  of,  is  exempted  from  liability  to  be  sued  for  acts  done  in  his 

judicial  capacity,  50 
jurisdiction  of,  101,  note  {h) 
no  appeal  from  sentence  of,  102 
operation  of  sentences  of,  77,  101 — 104 
sentence  of,  should  be  pleaded  as  an  estoppel,  103,  394 

Court  of  Admiralty, 

adjudications  in,  76,  82,  83, 
See  also  Admiralty, 

Court  of  Competent  Jurisdiction, 
conclusive  effect  of  sentence  of,  415 

Court  of  Exchequer, 

effect  of  acquittal  of  property  in,  80 
conviction  in,  79,  80 
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Court  of  Exchequer— coniinti^c/. 

sentence  of  condemnation  of  property  in,  is  a  judgment  in  rem, 

80—82 
sentences  of  condemnation  of  property  in,  discussion  of,  70 — 80 

See  also  Exchequer, 

Courts  of  Inferior  Jurisdiction, 

effect  of  judgment  of,  43  et  acq. 

examples  of  judgments  of,  46  et  seq. 

judgments  of,  on  matters  outside  their  jurisdiction,  void,  24 

may,  in  certain  cases,  themselves  determine  the  fact  of  their  jurisdic- 
tion, and  in  such  cases  the  finding  is,  on  the  question  of  jurisdic- 
tion, conclusive,  48 

nothing  is  presumed  to  be  within  the  jurisdiction  of,  except  what  is 
expressly  so  alleged,  45 

rule  applicable  to  judgments  of,  99,  note  (r). 

the  maxim  omnia  praesumuntur  riti  esse  acta,  does  not  apply  to  give 
jurisdiction  to,  46 

want  of  jurisdiction  in,  may  be  shown  by  collateral  facts,  and  in 
collateral  proceedings,  46 

Court  of  Quarter  Sessions, 

effect  of  judgment  of,  48,  note  (s) 

Courts  of  Record, 

foreign  judgments  are  treated  as  judgments  of,  18 
instances  of,  40,  46,  47,  100 

Courts  of  Bequest, 

commissioners  of,  exemption  from  liability  to  be  sued,  50 

Courts  of  Susqiary  Jurisdiction, 

judgments  of,  under  special  statutory  powers,  77,  93 — 98 

See  also  SUUvtory  powers. 
orders  of,  may  operate  as  an  estoppel  between  the  parties,  96 
See  also  Summary  jurtsdidion. 

Covenants, 

difference  between  effect  of,  in  leases  by  indenture,  and  in  other 

indentures,  203,  204 
estoppel  not  created  by,  200,  note  (h),  214,  215 
for  further  assurance,  effect  of,  214 
in  lease,  effect  of,  214 
of  title,  effect  of,  214,  215 

Covin, 

effect  of,  see  Fraud, 


I 
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Crimes, 

jurisdiction  of,  is  local,  160 

Crown 

may  take  advantage  of  estoppels,  9 
not  bound  by  estoppels,  9 

CURTESIE, 

tenant  by,  estoppel  on,  5 


Damages, 

new  consequential,  give  no  fresh  right  of  action  for  assault,  61 

Deceased  Wife's  Sister, 

effect  in  England  of  marriage  with,  if  celebrated  abroad,  164 

Decisiok 

of  competent  court,  reluctance  to  interfere  with,  64 
See  also  Judgment, 

Declarator 

of  marriage  in  Scotland,  efiPect  of  dismissal  of  suit  for,  62 

Deed, 

effect  of  fraud  on  estoj)pel  by,  195—197,  200,  201 

illegality  of  consideration  in,  197 — 203 

in  actions  collateral  thereto,  223 — 225 
enrolled,  distinction  between,  and  record,  24,  note  {g) 
estoppel  by,  4,  193  e^  seq, 
imperfect,  no  estoppel  arises  from,  203 — 205 
in  blank,  no  estoppel  arises  from  executing,  358 
no  estoppel  on  a  matter  that  stands  with,  196,  note  (a) 
of  settlement,  usual  provisions  embodied  in,  208 
receipt  indorsed  on,  conclusive  effect  of,  194 
release  by,  conclusive  effect  of,  194 
unexecuted,  no  estoppel  arises  from,  204 
tmstamped,  no  estoppel  arises  from^  204 
void,  no  estoppel  arises  from,  203,  205 
See  also  Estoppel  by  Deed. 

Deed  Poll, 

estoppel  arising  from,  195 

Default 

in  pleading,  effect  of,  35  et  aeq, 

judgment  against  executor  by,  is  an  admission  of  assets,  28 
by,  effect  of  by  way  of  estoppel,  28 
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Definition 

of  estoppel,  1,  2 

by  Bramwell,  L.  J.,  2 
judgment  in  rfm,  75,  76 

criticism  of,  107,  note  {s) 

Deliyeby  Orders, 

effect  of  negligence  in  issuing,  370 

Demurrers, 

aboUtion  of,  52,  note  (A),  391 

Deodand, 

effect  of  finding  of,  before  coroner,  115 

Depositions, 

in  Chancery,  admissible  at  common  law,  2 
other  actions,  rule  as  to  admissibility  of,  55,  note  (x) 

Deprivation, 

sentences  of,  by  college  yisitors,  &c.,  effect  of,  76,  88,  89 

Derivation, 

of  term  estoppel,  1 

Devisee 

estopped  from  denying  title  of  devisor,  254,  255 
explanation  of  estoppel  on,  by  Jessel,  M.  B.,  256,  257 
not  estopped  from  setting  up  a  title  acquired  by  him  under  the 
Statute  of  Limitations,  against  other  remaindermen  under  the  same 
will,  254—257 

Directors, 

acts  of,  ratification  by  shareholders,  210,  382,  383 
distinction  between  acts  of  commission  and  omission  by,  210,  note  (/) 
effect  of  acts  of,  which  are  ultra  vires  the  Articles  of  Association,  382," 

383 
memorandum   of  Associa- 
tion, 381 
irregular  allotment  of  shares  to,  388 
estoppel  on,  315 

personal  liability  of,  on  false  representations,  382 
powers  of,  382 

DiSABiLWY  OR  Legitimation, 
records  affecting,  8 
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DiSCliARUE 

under  Bankruptcj'  Act,  1883,  no  exemption  of  debtor  from  criminal 
prosecution,  88 

Discontinuance, 

no  estoppel  aiises  from,  29 

under  Rules  of  Supreme  Court,  1883,  effect  of,  29,  30 

DiSMlSS.U. 

by  magistrate,  of  bastardy  summons,  effect  of,  90    - 

summons  for  paying  expenses  under  Public  Health 

Act,  effect  of,  95—98 
summons  in  quasi-criminal  proceeding,  similarity 
of  to  an  acquittal,  98 
of  action  for  want  of  prosecution,  no  bar  to  subsequent  proceedings, 
35,  note  (t) 
bill,  effect  of,  on  subsequent  proceedings  in  equity,  58 

•     formerly  a  bar  to  an  action  at  law,  18,  note  (d) 
petition  for  divorce  bef<»re  hearing,  no  bar  to  fresh  petition,  85 

judicial  separation,  operation  of,  in  a  subsequent  action, 
84 
schoolmaster,  by  trustee  of  school,  conclusive,  89 
suit  for  declarator  of  marriage  in  Scotland,  effect  of,  (\2 
wife's  petition  for  divorce,  on  ground  of  cruelty,  evidence  of,  as  to 

the  cause  of  divorce,  in  a  subsequent  suit,  68 
wife's  petition  for  divorce  and  for  alimony,  not  evidence,  in  a 
subsequent  suit,  as  to  wife's  right  to  alimony,  68 

Disseisees 

not  affected  by  estoppels,  5,  note  (s) 

Distribution, 

concurrent  jurisdiction  of  ecclesiastical  courts  in,  406 

Divorce, 

decree  for,  affects  the  status  of  the  parties,  83,  84 
conclusive  effect  of,  412 

even  though  founded  in  falsehood,  416 
in  order  to  operate  as  an  estoppel,  must  be  absolute,  83 
not  binding,  if  pronounced  after  the  deaths  of  the  parties,  417 
decree  for,  will  not  be  set  aside,  on  ground  of  fraud,  after  the  deaths 
of  the  pai-ties,  73 
judicial  separation,  no  bar  to  petition  for,  85 
dismissal  of  petition  for,  before  hearing,  no  bar  to  fresh  petition,  85 
estoppel  must  be  pleaded  in,  394 
judgments  in,  are  not  evidence  of  matters  of  inference,  68 

effect  of,  76,  83—65 
verdict  in,  without  decree,  does  not  operate  as  a  judgment  in  rem,  85 
See  also  Nullity  of  Marriagey  Judicial  Separation,  Jactitation  of 
Marriayt, 

G    G 
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Divorce,  Foreign.    See  F<yreign  Matrimonial  Sentences, 

Doctor  and  Student, 
reference  to,  13,  note  {I) 

Doctrine  of  Estoppel, 
growth  of,  14 
importance  of,  15 

Document, 

refusal  to  produce,  estoppel  by,  319 

Domicile, 

acquisition  of,  whether  necessary  or  not  to  give  a  foreign  court  juris- 
diction to  dissolve  a  marriage,  180 — 183 

effect  of  change  of,  on  conclusiveness  of  foreign  sentences  of  divorce, 
179,  180 

influence  of  law  of,  in  determining  effect  of  foreign  sentences  of 
divorce,  169—171,  182 

law  of,  not  applied  to  foreign  suits  of  declaration  of  nullity,  or  for 
jactitation  of  marriage,  182 

marriages  invalid  if  contrary  to  law  of,  164  e^  seq, 

may  be  acquired  by  wife  apart  from  her  husband,  but  she  cannot 
thereby  make  him  amenable  to  the  lex  fori  thereof,  176,  177 

Dower, 

estoppel  on  tenant  in,  5 

Duchess  op  Kingston's  Case, 

judgment  in,  application  of,  to  orders  of  removal,  93 

comments  on,  in  PhiUipps'  Evidence,  69,  70 
respecting  fraud,  70,  71 
opinions  of  judges  in,  420  d  seq. 
prefatory  note  to,  405—409 
report  of,  410  et  seq, 
rule,  as  to  effect  of  records  inter  partes,  laid  down  in,  55 


Eoclbsiastioal  Courts, 

authority  of  common  law  courts  over,  405,  406 
Court  of  Chancery  over,  406 — 408 
concurrent  jurisdiction  of,  406 
ecclesiastical  jurisdiction  of,  406 
effect  of  criminal  conviction  on  proceedings  in,  417 
exclusive  jurisdiction  of,  406 
history  of  jurisdiction  of,  422  et  seq. 
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Ecclesiastical  Courts— coutinued, 
sentences  of, 

could  not  be  pleaded  as  estoppels,  418 

effect  of  fraud  on,  70,  72 

in  favour  of  marriage,  bound  strangers,  412 

in  what  cases  conclusive,  416,  418 

not  conclusive  in  subsequent  criminal  proceedings,  424 — 427 

were  proceedings  of  quasi  record,  1 7 

Ejectment, 

effect  of  judgment  in,  by  way  of  estoppel,  23,  243—249,  252—254, 
258 

judgment  io,  rule  formerly  as  to  pleading,  395,  396 

was  not  conclusive  beyond  time  laid  in  demise,  23 

Election 

by  auctioneer,  to  sell  for  one  of  two  parties,  effect  of,  276 

bailee,  to  take  the  part  of  one  of  two  claimants,  effect  of,  276 
to  take  one  civil  remedy,  a  bar  to  taking  another,  31 
take  one  of  two  remedies,  effect  of,  on  estoppel  by  representation 
376—378 
may  be  changed  in  certain  cases,  376 
what  amounts  to  an,  31,  note  (x),  377,  note  (c),  378 
See  also  Parliamentary  Elections  Act,  1868. 

Employers'  Liability  Act,  1880, 

effect  of  proceedings  in  County  Courts  under,  99,  note  (y) 

English  Marriage, 

meaning  of  expression,  174,  note  (</) 

Entry, 

estoppel  by,  4 

Equitable  Estoppel,  240 
principles  of,  299—301 

Equity, 

bill  in,  effect  of  allegations  in,  58,  59 

dismissal  of  bill  in,  a  bar  to  a  subsequent  action  at  law,  18,  note  (7) 

effect  of,  on  subsequent  suit  in  equity,  58 
motion  in,  effect  of  refusal  of,  58,  note  (o) 

Error, 

how  far  foreign  judgments  impeachable  for,  140— H  7 

See  also  Ftrreiyn  Judymeuf. 
in  fact,  records  cannot  be  contradicted  l)y,  20 

r;  r:  2 
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Estate  by  Estoppel,  225—230,  234—237 
advantage  of,  225,  226 

and  estate  by  interest,  difference  between,  231 — 234 
arises  by  virtue  of  the  indenture,  228 
binds  lessor  and  those  claiming  under  him,  227 
does  not  arise,  if  it  is  apparent,  on  face  of  indenture  itself,  that  lessor 

has  nothing  in  the  lands,  228 
does  not  arise  on  a  lease  by  a  married  woman,  233 
doubtful  whether  it  benefits  lessee's  assignees,  227 
explanation  of  term,  225 
is  created,  when  lessor  has,  at  time  of  demise,  only  an  equitable 

estate,  229 
is  not  created  as  between  lessor  and  a  stranger,  227 
lease  must  be  of  the  land  itself,  and  not  of  the  herbage  only,  227 
may  become  subsequently  an  estate  by  interest,  233,  234 
only  arises  in  the  case  of  a  lease  by  indenture,  and  not  in  the  case  of 

a  lease  by  parol  or  by  deed  poll,  227 
only  continues  during  the  term  created  by  the  indenture,  228 
parcels  must  be  precisely  described  in  the  indenture,  227 
runs  with  the  land,  228 
takes  precedence  of  an  estate  by  interest  subsequently  acquired,  229, 

230 

Estoppel 

affects  those  who  claim  through  party  estopped,  52,  53 
against  estoppel  sets  the  matter  at  large,  7 
an  excellent  and  curious  kind  of  learning,  10 
apparent  odiousness  of,  origin  of,  9 — 16 
arising  from  admissions  in  pleading,  31,  32 

See  also  Estoppel  arising  from  Pleading, 
arising  from  an  action  in  which  issue  is  joined  upon  title,  56 

assessment  by  a  corporation,  107,  note  (o) 
a  bill  of  lading,  308 
judgment  against  one  of  two  or  more  wrong- doers,  56 
judgment  in  personam ^  51  et  seq, 

judgment  in  rem,   is  not  included  in  the    general 
definition  of  term,  1 
negotiable  instruments,  277 — 297 

in  what  respects  diflferent  from 
the  law  of  negotiability,  279,  280 
See  also  Negotiable  Instruments. 
payment  by  bill  of  exchange,  306 
probate  of  will,  37 
See  also  Probate. 
between  landlord  and  tenant,  see  Landlord  and  Tenant, 
Bi^'olow  on,  reference  to,  H,  note  (o) 
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'EsTOTT'ELf— continued. 

by  acceptance  of  an  estate,  4 

possession,  and  by   indenture  of  lease,  difference 

between,  241,  note  (g) 
rent,  4 
acquiescence,  examples  of,  341 — 3o3 

See  also  Acquiescence, 
admittance,  4 
appearance  and  pleading,  33,  note  («) 

See  also  Estoppel  arising  from  Pleading. 
attornment,  257,  258 

of  tenant,  243 
conduct,  see  Bepreaentation. 
confession,  4,  112,  note  (o) 

of  defence  under  Bules  of  Supreme  Court,  1883,  28 

Trinity  Term,  1853,  28 
deed,  4,  193—238 

See  also  Estoppel  by  Deed. 
deed  poll,  4 
defeasance,  4 

entering  into  possession,  4,  247 
false  representation,  310 — 318 

See  also  False  Representations. 
fine,  4,  38,  225,  note  (u) 

doctrine  of  feeding  the  estoppel  applied  to,  235,  note  (p ) 
letters  patent,  4,  38 
liverie,  4 

matter  in  pais,  4,  239 
negligence,  353—370 
See  also  Negligence. 
partition,  4,  239,  note  (fr) 
payment  of  rent,  246,  258—261 
recovery,  4,  38 
representation,  298  et  seq. 

binds  only  parties  and  priyies,  304,  305 
equitable  nature  of,  15 
by  representations  intended  to  be  acted  upon,  examples  of,  318 — 324 

of  existing  facts,  examples  of,  335 — 341 
where  damage  sustained  is  the  result  of  a  reason- 
able inference  therefrom,  examples  of,  324 — 336 
whioh  have  been  acted  upon  by  the  party  setting 
up  the  estoppel,  to  his  prejudice,  examples  of, 
370-378 
See  also  Representation. 
by  waiver  of  rights,  243 

See  also  Waiver. 
by  warrant  of  attorney,  4 
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crown  may  take  udyantago  of,  0 

not  bound  by,  8,  9,  111,  note  {vi) 
definitions  of  term,  1,  2 
derivation  of  term,  1 

devised  and  allowed  in  law  for  the  maintenance  of  truth,  13 
difference  between  application  of,  to  deeds  and  to  negotiable  instru- 
ments, 358 
doctrine  of  feeding  the,  1 1 

has  no  application  to  an  Act  of  Parliament,  40 
purely  legal,  12 
does  not  arise  from  a  mere  covenant,  2()(),  note  {h},  214,  21o 

an  invoice,  307 

a  mere  licence  or  charter  of  alienation,  38 
iu  face  of  an  Act  of  Parliament,  199—201,  200,  note  (i) 
where  an  interest  passes,  226,  230 — 234 
effect  of  negligence  on,  304 
estate  by,  225—230 

See  Estate  by  EstoppeL 
false  verdict  may  work  an,  20 
fed  by  accruing  interest,  226 
foreign  acquitl^  not  pleadable  in  England  as,  161 

sentence  in  Admiralty  not  pleadable  in  England    as,    on 
collateral  matters,  186 
general  rules  respecting,  4 
how  it  should  be  regarded  in  equity,  13,  note  (/) 
importance  of  doctrine  of,  16 

iu  actions  for  use  and  occupation,  243,  214,  246,  248,  231 
of  ejectment,  243,  249,  252—254,  258 
replevin,  242,  248,  252,  258 
trespass,  248 
case  of  tenancy  at  will,  247 

by  sufferance,  247 
from  year  to  year,  247 
chancery,  case  of,  13,  note  (l) 
equity,  not  created  by  judgment  at  law,  13 
real  and  personal  actions,  former  distinction  between,  55 
what  respect  different  from  an  admission^  2,  3,  note  (}*) 
liability  of  partner  by,  282,  note  (r) 

matter  that  is  neither  traversable  nor  mateiial  does  not  create  an,  7 
meaning  of,  198 

mere  surplusage  does  not  create  an,  7 
must  be  certain  to  every  intent,  6 

no  one  may  plead,  unless  he  himself  may  be  estopped,  54 
not  abolished  in  America,  16,  note  (r) 
not  tM<»atf'<l  forinorly  by  chancery  procecdiiign,  11?,  note  {e) 
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on  agent,  268  et  «e$. 
auctioneer,  274 — 276 
bailee,  268,  et  acq, 
bailor  of  chattel,  329 
broker's  principal,  328,  329 
company,  386,  note  (z) 

by  accepting  notice  of  assignment  of  bonds,  345,  346 
See  also  Company, 
copyholder,  243 
corporation,  see  Corporations. 
executor  or  administrator,  by  verdict  against  testator  or  intestate, 

53 
father,  does  not  bind  the  heir-in-tail,  5,  note  (7) 
heir  who  claims  through  ancestor,  53 
husband,  binds  widow,  5,  note  {t) 

by  verdict  against  wife,  53 
member  of  corporation,  by  judgment  of  ouster,  53 
owner  of  land,  by  allowing  another  to  build  on  his  land,  351 
person  representing  himself  as  partner,  326,  327,  328,  note  (y) 
pledgee,  274,  275 

purchaser  who  has  left  indicia  of  title  with  vendor,  329,  330 
trustee  allowing  bankrupt  to  trade,  351,  352 
under-tenant,  244,  note  {v) 
vendor,  274,  305, 
warehouseman,  272,  273 
order  of  court  of  summary  jurisdiction  may  operate  as  an,  96 
personal,  does  not  bind  heir,  5,  note  (g) 
pleading  an,  391—400 
precedents  of  pleas  of,  392 
principle  of,  applied  in  chancery,  13 
reason  for  allowing,  3 

odium  thrown  on,  15 
rebutter  a  kind  of,  6 
receipt  not  usually  pleadable  as,  306 
recital  in  a  Public  Act  of  Parliament  acts  as  an,  39 

See  also  Act  of  Parliament, 
recital  of  a  particular  fact  operates  as  an,  7 
right  or  title  by,  304,  305,  373 
relation  of,  to  tiie  doctrine  of  tdtrd  vires,  in  the  case  of  contracts  b^ 

companies,  &c.,  207,  208  et  seq, 
reversion  by,  227,  note  (c),  229 

See  also  Reversion, 
sentence  of  court-martial  may  be  pleaded  by  way  of,  103 

spiritual  court  did  not  formerly  operate  as  an,  409,  408 
should  as  a  rule,  bo  rociprocal,  5,  8 
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Estoppel — couHuut  d. 

should'be  a  precise  affirmation,  6 
pleaded.  392 
formerl}'  have  been  pleaded,  if  there  was  an  opportunity, 
exoe])t  in  certain  ca.^es,  .393 — 399,  402 
straiigers  not  as  a  rule  affected  by,  5,  0 
those  who  claim  under,  may  take  advantage  of,  5,  note  [p) 
three  kinds  of,  mentioned  by  Lord  Coke,  4 
true  aim  of  doctrine  of,  1  {\ 
under  Bills  of  Exchan*?e  Act,  1882,  280—297 

See  also  Nfi/oiiahle  Instruments. 
which  bound  the  estate,  former!}'  not  unfavoured  ia  equity,  12 
which  stands  upon  recompense,  19,  note  (A*) 

Estoppel  Arisixo  from  Pleading,  31,  37 

after  traverse  of  plea,  fiom  raising  the  same  point  in  a  subsequent 

action,  33 
by  not  answering  opponent's  allegations  in  pleading,  34 

objections  to  title,  35 
taking  objections  to  opponent's  pleading,  35,  3G 
omission  to  plead  a  defence,,  after  appearance  and  pleading,  36 

defendant  is  estopped  from  raising 
the  defence  in  proceedings  foundeil 
upon  the  action  in  which  the 
omission  occurred,  35 
defendant  not  estopped  if  he  appeal's, 
but  fails  to  plead,  and  judgment  is 
signed  against  him  by  default,  36 
does  not  arise  from  an  omission  to  plead  a  set-off  or  connter-claim,  37 

plea  without  judgment,  33 
pleading  immaterial  matters,  33 
respecting  matters  that  are  not  inconsistent  with  tho 
plea,  33 
does  not  necessarily  arise  from  a  mere  omission  to  set  up  a  defence 
in  an  action,  36 

Estoppel  by  Deed,  4,  193—238 

arises  from  the  i  epresentation  of  an  existing  fact,  213,  214 

authorities  in  favour  of,  193 — 195 

binds  parties  and  privies,  195 

by  condition  in  bond,  194.     See  Bon(K 

execution  of  mortgage,  194 

receipt  indorsed  on  deed,  194.     See  Receipt . 

recital,  2lo  et  srq.     See  liOcitaL 

release,  194 
dictum  of  Brett,  Ij.J.,  on,  11,  note  (7>),  12 
does  not  ari  «p,  where  the  truth  appears  on  the  face  of  the  deed,  216 
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Estoppel  by  'DEKn—routiuutd, 
effect  of  illegality  on,  198 
exceptions  to,  in  the  case  of 

companies  and  corporations,  195,  2(W — 213 

covenants,  200,  note  (A),  214,  215 

fraud,  195—197 

illegality,  197—203 

imperfect  deeds,  195,  203—205 

infants,  195,  205,  206 

married  women,  195,  205,  206 

transactions  collateral  to  the  deed,  223 — 225 

iinexecuted  deeds,  204 

VQid  deeds,  195,  203—205 
may  arise  from  a  voidable  deed,  205,  note  (u) 
must  be  mutual,  233 

necessity  of  considering  the  general  effect  of  the  deed,  and  the  inten- 
tion of  the  parties,  213,  note  (y),  216,  219,  221 
should  be  pleaded,  391,  392 

Estoppel  by  Deed  Poll,  195 

Estoppel  by  Record,  1—192 

affects,  as  a  rule,  only  parties  and  privies,  55 

arises  only  from  the  record  of  a  court  of  concurrent  or  exclusive 

jurisdiction.  51 
does  not  arise  from  a  record  coram  mm  judice^  24 
in  case  of  a  mistake  in  the  record,  24 

nonsuit,  29,  30 
respecting  matters  on  which  the  court  had  no  authority 
to  adjudicate,  25 
points  which  the  court  did  not  decide,  and 
which  neither  party  were  bound  to  raise,  34 
unless  cause  of  action  is  the  same,  67 

matters  in  question  have  not  only  been  contro- 
verted, but  actually  decided,  33 
where  action  has  been  discpntinued,  29 

dismissed,  for  want  of  prosecu- 
tion, under  R.    S.   C.    1883, 
Order  XXVII.,  rule  1,   35, 
note  {t) 
examples  of,  38 

how  far  strangers  are  affected  by,  54,  notes  [f)  and  (w) 
importance  of,  14 

instances  of,  given  by  Lord  Coke,  4 
ehould,  as  a  rule,  be  pleaded,  391,  392,  394,  395,  399 
stronger  than  any  other  kind  of  estoppel,  19 
S  p  also  Act  ion  t  Judgment^  Becord, 
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Estoppel  by  Verdict,  26  et  seq. 

doos  not  ariae,  unless  judgment  is  given,  26 

the  matters  on  whioh  it  is  sought  to  estop  must  have  been  actually 
in  issue,  26,  note  (b) 
See  also  Verdict, 

Estoppel  in  pais,  4,  14 — 16,  239 

acts  'which  are  binding  by  way  of,  239 

instances  of,  given  by  Lord  Coke,  4 

is  equitable  in  its  nature,  15 

need  not  formerly  be  pleaded,  402 

principles  of,  299—304 

should  now  be  pleaded,  391,  392,  403 

similarity  of,  to  an  admission,  3 

See  also  Estoppel  by  Representation,  Landlord  and  Tenani,  and  Nego- 
tiable Instruments, 

Eviction  by  Title  Paramount, 
effect  of,  252  et  seq.,  271 

in  case  of  bailment,  269  et  seq. 

Exchequer, 

conviction  in,  not  evidence  in  civil  proceedings,  79,  80 
effect  of  acquittal  of  property  in,  80 

Exchequer  Judgments  op  Condemnation  op  Property  in, 
effect  of,  76—80 
history  of,  78 
notoriety  of,  77 — 79 

occasioned  a  forfeiture  of  property  condemned,  77,  78 
operated  as  judgments  in  rem,  77,  79 — 81 

Excise, 

judgments  of  commissioners  of. 
See  Commissioners  of  Excise, 

Exclusive  Jurisdiction, 

effect  of  judgment  of  court  of, 
See  Judgment, 

EXGOMMSNOEMENT, 

effect  of  record  of,  8 

Executor, 

de  son  tort,  estoppel  on,  260,  261 
estopped  by  verdict  against  his  testator,  53 
estoppel  by  concealment  of  claim  from,  343 
not  estopped  from  denying  his  executorship,  6 

ExPEDIT  REIPUBLICJE  UT  SIT  FINIS  LITIUM, 

application  of  maxim  to  judgments  in  personam,  62 
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Extradition  Act,  1870, 

effect  of  orders  under,  98,  note  (q) 

Eyre,  C.  J., 

judgment  of,  in  Philips  v.  Hunter ^  loO,  151 

Facts, 

fioviter  peractd  et  ad  notitiam  perveiitay  may  be  introduced  in  subsequent 
action,  61 

Factors*  Acts, 

effect  of,  330,  note  (c) 

Factor's  Principal, 
estoppel  on,  330 

False  Pretbxce, 

effect  of,  as  a  representation,  339 

False  Representations, 
by  agent,  316,  317 

authorizing  a  sale,  312 

directors  of  a  company,  315 

misleading  an  executor  as  to  assets,  311 

omission  in  accounts,  314 

person  representing  himself  as  principal,  314,  315 

signing  a  declaration,  313,  314 

proxy  paper  as  shareholder,  312,  313 

statement  in  court,  311 

writing  presciiptions  and  signing  M.D.  to  name,  311 
effect  of,  by  way  of  estoppel,  303,  308,  339 
examples  of,  310—318 
in  marriage  cases,  317,  318 

Felo  de  se, 

effect  of  finding  of,  before  coroner,  115,  116 

Felony,  Attainder  of, 
strangers  affected  by,  8 

Feme  Covert,  Estoppel  on. 
See  Married  Woman, 

Feoffee, 

estoppel  on,  5 

Ferrer's  Case, 

resolution  in,  as  to  judgments  in  peraoiiafny  62 
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Fixe, 

contingent  or  executory  iutorcsts  or  possibilities  might  be  passed  by 

way  of  estoppel  by,  38 
estoppel  by,  4,  225,  note  (i/). 

doctrine  of  feeding  the  estoppel  applied  to,  235,  note  (/») 
was  a  record,  37,  38 

Foreign  Acqitttal, 

effect  of,  in  England,  161 

Foreign  Bankruptcy  Proceedings, 

See  Bankruptcy, 

Foreign  Conviction, 

effect  of,  in  England,  160,  161 

Foreign  Court, 

circumstances  necessary  to  giye  jurisdiction  to,  127,  128 
effect  of  appearance  of  defendant  in,  126 

laws  dispensing  with  personal  service  in  proceedings  in,  129 
irregularity  in  proceedings  of,  128,  129 
non- residence  within  jurisdiction  of,  128 
voluntary  submission  by  defendant  to,  126,  127 
want  of  jurisdiction  in,  124—129 

notice  to  defendant  in,  128,  129,  176,  note  (Q 
pendency  of  action  in,  effect  of. 

See  Lis  pendens, 
presumption  as  to  proceedings  in,  omnia  case  riU  acta,  129,  note  (r) 
want  of  jurisdiction  in,  may  be  shown  by  extrinsic  evidence,  125, 

note  (y) 
when  proceedings  in,  are  contrary  to  natural  justice,  129  0^  seq. 
See  also  Foreign  Judgment. 

Foreign  Decree, 

appointing  guardian  to  infant  or  prodigal,  effect  of,  160,  note  (k) 

Foreign  Judgment, 

action  may  be  brought  in  England  on,  120 
amounts  only  to  an  agreement  on  which  an  action  will  lie,  117 
by  default,  effect  of,  125 

cannot  be  impeached  on  ground  that  it  is  wrong  in  law,  140 — 147 
conclusive  on  defendant,  if  he  has  real  estate  within  the  jurisdiotioii 

of  the  foreign  court,  and  the  cause  of 
action  arose  with  respect  to  it,  127 
128 
has  selected  the  foreign  court  as  his 

forum,  127 
is  a  subject  of  the  foreign  country  where 
the  judgment  is  obtained,  127 
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FoBEiON  Judgment — continued. 

condusiye  on  defendant,  if  he  is  resident  in  the  foreign  country  where 

the  foreign  action  is  begun,  127 
submits  to  the  jurisdiction  of  the  foreign 

court,  126,  127 
voliaitarily  appears  in  the  foreign  court, 
127 
creates  no  merger  in  England  of  the  original  debt,  118 
differs  from  a  domestic  judgment,  118 

distinction  between  cases  where  au  action  is  brought  in  England  on  a 

foreign  judgment,  and  where  it  is  pleaded 
in  bar  to  an  action  in   England,  120 — 
123 
effect  of  incorrect  view  of  English  and  foreign  law 
on,  141 
mistake  in    the    law  of  the  particular 
foreign  country  in  which  judgment 
was  obtained,  and  in  law  of  any  other 
country,  J  42  et  seq, 
does  not  entitle  plaintiff  to  immediate  execution  in  England,  118,  119 
effect  of  fraud  on,  74,  121 

if  obtained  in  defendant's  absence,  130,  note  (^),  181 
perverse  disregard  of  English  law  on,  154,  155 
how  far  conclusive  on  defendant  in  England,  121 
if  in  favour  of  plaintiff,  is  prinvl/acii  evidence  for  him  in  a  subsequent 

action  in  England  on  the  original  cause  of 

action,  119 
not  a  bar  to  a  suit  in   England  for  the 
original  cause  of  complaint,  118,  119 
if  obtained  by  the  fraud  of  a  party  to  the  foreign  action,  cannot  be 

enforced  by  him  in  England,  136 — 139 
impeachment  of,  for  manifest  error,  130,  140 — 142 
is  conclusive  on  merits,  except  in  certain  cases,  18,  139,  140 
mere  matter  tn  paid,  118,  121 
not  a  record,  18,  117,  400 
judgment  of  Eyre,  C.  J.,  in  Philips  v.  Hunter  as  to  conclusiveness  of, 

120,  121 
may  be  set  up  as  a  defence  to  a  subsequent  action  in  England  foi*  the 

same  cause  of  action,  120 
money  paid  under,  is  recoverable  back,  22 
must,  in  order  to  be  conclusive  in  England, 
be  a  decision  on  merits,  123,  124 
be  final  and  conclusive,  when  pronounced,  123,  124 
obtained  by  a  regular  mode  of  procedure,  124,  128,  129 
pronounced  by  a  court  of  competent  jurisdiction,  124 — 128 
properly  obtained,  124,  128,  129 
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Foreign  Judgment — continued, 

must  not  be  contrary  to  comity  of  nations,  132,  153 — 155 
See  also  Comity  of  Nations. 

not  be  contrary  to  natural  justice,  124,  129 — 133 

See  also  Natural  Justice, 
not  be  fraudulent,  133—139 

See  also  Fraud, 
if  obtained  by  a  British  subject,  not  be  in  express  oontrayen- 
tion  of,  English  statutory  law,  147 — 151 
pleas  in  actions  on,  400,  401 

prima  facie  evidence  in  England  as  to  jurisdiction  of  foreign  court, 

121 
of  a  debt,  419 
principle  upon  which  it  is  enforced  in  England,  47,  122,  123,  151 — 

153 
may  be  pleaded  as  res  judicata  in  England, 
122,  123 
remarks  in  Story's  Conflict  of  Laws  as  to  conclusiTeness  of,  121 
should  be  pleaded  as  an  estoppel,  119,  400 

statement  on  face  of,  primd  fa<Ae  eyidenoe  that  proper  formalities 
haye  been  observed,  129 
See  also  Foreign  Court, 

Foreign  Judgment  in  rem, 

distinction  between,  and  foreign  judgment  inpersonamy  156 — 160 
effect  of  fraud  on,  133—136 

how  far  impeachable  for  manifest  error,  142,  note  (A),  et  seq. 
impeachable  in  England  on  ground  of  fraud,  or  as  being  contrary  to 

natural  justice,  130 
whether  impeachable  if  contrary  to  comity  of  nations,  154,  155 

Foreign  Letters  of  Administration, 

conclusive  effect  of,  in  England,  85,  note  (q) 

Foreign  Matrimonial  Sentences, 
are  judgments  in  rem^  161,  162 
distinction  between  foreign  sentence  of  divorce  and  foreign  sentence 

of  nullity,  162,  163,  166,  167,  182 
importance  of  domicile  in  considering  effect  of,  162,  182 

See  also  Foreign  Sentences  of  Divorce,  and  Foreign  Sentences  of 
Nullity  of  Marriage, 

Foreign  Penal  Laws 

are  local  in  their  nature,  160 
effect  of,  in  England,  160,  161 
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Foreign  SE2<rrEN0£s  in  Admiralty. 
See  Admiralty, 

Foreign  Sentences  in  Affirmation  of  Marriage, 
admiBsibility  in  England  of,  169,  note  (t) 

Foreign  Sentences  of  Divorce, 

oondusiTe  in  England,  even  if  the  marriage  was  celebrated  in  England 
and  was  dissolved  for  a  cause  for  which  it  would  not  be  sufficient 
to  obtain  a  divorce  in  England,  177 — 179 
conclusive  in  England,  if  the  matrimonia]  domicile  is  throughout  in 
the  foreign  country  in  which  the  sentence  is  pronounced,  177,  178 
effect  of  bond  fide  residence  of  the  parties  in  the  foreign  country,  on 
conclusiveness  of,  180 — 183 
change  of  domicile  on  conclusiveness  of,  179,  180 
in  subsequent  prosecution  in  England  for  bigamy,  173,  174 
in  subsequent  suit  in  England  for  nullity  of  marriage,  178, 

179 
on  legitimacy  in  England  of  issue  of  subsequent  marriage, 
176,  177 
influence  of  Itx  domicilii  in  determining  effect  of,  169 — 171 
invalid  in  England,  if  contrary  to  natural  justice,  169,  176,  note  (/) 
not  conclusive  in  England,  in  the  case  of  English  marriages  between 
English  subjects,  unless  parties  are,  at  the  time  when  sentence  is 
pronounced,  bond  fide  domiciled  in  foreign  coimtry,  171 — 177 

Foreign  Sentences  of  Jactitation  of  Marriage, 
law  of  domicile  not  applicable  to,  182 

Foreign  Sentences  of  Nullity  of  Marriage 

cannot  be  pleaded  in  bar  to  suit  for  restitution  of  conjugal  rights, 

400 
effect  of,  16a— 169 

effect  of,  in  England  where  the  marriage  is  prohibited  by  English  law, 
164—169 
subsequent  suit  in  England  for  divorce,  166, 167 

restitution  of  conjugal 
rights,  167,  169 
lex  loci  coniraci(a  on,  164 
if  obtained  in  a  foreign  country  other  than  the  country  of  celebration, 

not  necessarily  conclusive  in  England,  165 — 167 
the  foreign  country  in  which  the  marriage  was  celebrated, 
not  necessarily  conclusive  in  England,  if  the  parties 
are  English  subjects,  167 — 169 
law  of  domicile  not  applicable  to,  182 

See  alw)  Foreifin  Mntrimovial  Sevtenres  and  Marriuye, 
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Foreigners 

may  sue  in  England,  notwithstanding  personal  incapacity  in  their 
own  country,  151 

Forfeiture, 

judgments  involving,  effect  of,  112,  note  (q) 
of  shares,  effect  of  acquiescence  by  partner  in,  346,  348 

non-payment  of  calls  after,  346 — 848 
though  invalid,  may  be  ratified  by  shareholders,   382, 
note  (s) 

Forgery 

and  larceny  by  broker,  effect  of,  on  estoppel  by  negligence,  356 — 363, 

367,  368 
by  third  party,  effect  of,  on  estoppel  by  negligence,  353,  354,  363 — 

365,  367 
estoppel  from  setting  up,  in  case  of  negotiable  instruments,  owing  to 

negligence,  288—295 
liability  of  bankers  in  case  of,  286 — 288 

of  transfer  of  shares,  effect  of,  on  estoppel  by  representation,  372,  373, 
negotiable  instrument,  effect  of,  282  et  seq. 
probate,  effect  of,  407,  408 
signature,  effect  of  acquiescence  in,  350 

to  negotiable  instrument,  cannot  be  ratified,  282,  et  eeq., 
295,  296 

Fhaul), 

a  defence  to  an  action  on  a  deed,  195 — 197 

allegations  of,  which  entirely  change  the  aspect  of  the  case,  may  be 

set  up  as  a  defence  after  judgment  obtained,  66 
an  exception  to  the  conclusiveness  of  judgments,  70 
and  covin,  common  law  abhors,  71 
application  should  be  made  to  the  Probate  Division,  to  set  aside  will 

on  ground  of,  86,  87 
as  a  defence,  should  be  specially  pleaded,  74,  note  (y) 

to  a  contract,  must  be  fraud  dans  locum  contradui,  196 
to  an  action  on  a  foreign  judgment,  must  have  been  on 

part  of  one  of  actual  parties  to  foreign  action,  133 
to  an  action  on  a  foreign  judgment,   must  have  been 
committed  before  foreign  court  itself  at  trial,  133 
by  broker,  effect  of,  on  estoppel  by  negligence,  335,  356 
cannot  be  set  up  as  a  defence,  by  a  party  to  the  fraud,  73 

to  action  on  deed,  unless  it  makes  the 
deed  void,  200,  201 
certificate  of  judge  under  Parliamentaiy  Elections  Actj  1868,  con- 
clusive notwithstanding,  100.  101 
Court  may  examine  into,  notwithstanding  lapse  of  time,  73 


INDEX.  405 

Fraud — continued. 

decree  of  divorce  will  not  be  set  aside  on  ground  of,  after  the  deaths 

of  all  the  parties,  73 
defence  of,  same  principles  apply  to  domestic  and  foreign  judgments,  74 
deyisee  may  impeach  a  deed  on  ground  of  devisor* s,  196,  197 
distinction  between  its  effect  on  strangers  and  on  parties  to  the  suit, 

72,  419 
effect  of,  on  bill  of  lading,  308 

estoppel  between  bailor  and  bailee,  270 
inchoate  negotiable  instruments,  368 
orders  under  Bankruptcy  Act,  1883,  88 
sentences  of  the  ecclesiastical  court,  72,  note  (o),  418 
subsequent  criminal  proceedings,  419,  420 
except  in  certain  cases,  renders  the  proceedings  in  one  court  yoid  in 

another  court,  71,  72 
foreign  judgment  may  be  impeached  in  England  on  gi'ound  of,  146 
heir  may  impeach  deed  on  ground  of  ancestor's,  196 
if  set  up  as  a  defence  to  a  judgment,  allegations  must  be  specific,  74 

it  must  have  been  on  the  part  of 
one  of  the  parties  to  the  action 
in  which  the  judgment  was  ob- 
tained, 74 
the  proceedings  must  have  been 
concocted   and    conducted    in 
fraud,  74 
in  obtaining  probate,  effect  of,  407,  408 
invalidates  a  judgment,  419,  420 
in  what  cases  transactions  may  be  rescinded  on  ground  of,  420, 

note  (a?) 
in  one  court,  only  examinable  in  another  court,  if  it  is  of  concurrent 

jurisdiction,  73 
must  be  set  up  as  a  defence  before  judgment  is  obtained,  if  it  is 

within  the  knowledge  of  the  party  seeking  to  set  it  up,  65,  66 
not  examinable  in  a  civil  case,  after  it  has  been  inquired  into  and 

adjudicated  upon  by  a  court  of  exclusive  jurisdiction,  413 — ^416 
of  party,  a  defence  to  an  action  in  England  on  a  foreign  judgment, 
even  though  the  question  of  fraud  was  inquired  into  in  the  foreign 
court,  133,  136,  137—139 
subsequent,  effect  of,  on  judgment,  71,  note  (g) 
vitiated  proceedings  in  the  ecclesiastical  courts,  70 
vitiates  proceedings  of  a  court  of  justice,  70,  428 
when  it  may  be  set  up,  by  a  particepa  criminia^  as  a  defence  to  an 
action  on  the  deed,  197 

Fraudulent  Agent, 
estoppel  on,  316,  317 

H   H 
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Fraudulent  Judgment, 

money  reoovered  under,  effect  of,  72,  73 

Fraudulent  Mortqaoe, 

effect  of,  on  estoppel  by  negligence,  368 — 370 

Fraudxtlent  Sentence  of  Jactitation  of  Mabriaob, 
effect  of,  on  subsequent  ciyil  proceedings,  408,  409 
not  conclusiye  in  subsequent  criminal  proceedings,  410  ti  9eq, 

Freeman  v.  Ck)0K£, 

principle  laid  down  in,  299 — 301 

Fuoam  Fecit, 

effect  of  finding  of,  before  coroner,  115,  116 


Grant, 

no  estoppel  arises  from  use  of  word,  215 

Guardian, 

effect  of  foreign  decree  appointing,  160,  note  {k) 

Heir 

estopped  by  verdict  against  his  ancestor,  53 

in  tail,  estoppel  on  father  does  not  bind,  5,  note  (q) 

is  bound  by  will  of  his  ancestor,  195 

may  impeach  deed  on  ground  of  ancestor's  fraud,  196 

personal  estoppel  does  not  bind,  5,  note  (q) 

Highway, 

effect  of  acquittal  on  indictment  for  non-repair  of,  92 
conviction  for  non-repair  of,  94 
order  for  repair  of,  93,  94 

Holder, 

in  due  course,  of  negotiable  instrument,  rights  of,  283,  289,  291 

Husband 

estopped  by  verdict  against  his  wife,  53 

Illegality, 

difference  between  effect  of,  on  executory  and  executed  contracts, 

203 
effect  of,  on  transactions  generally,  201 — 203 
may  be  set  up  as  a  defence  to  an  action  on  a  deed,  197 — ^203 
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Imparlance, 

estoppel  by,  4 

Imperfect  Deeps, 

no  estoppel  arises  from,  203 — 205,  358 

Importance  of  Doctrine  of  Estoppel,  16 

Inchoate  Negotiable  Instruments, 
effect  of  fraud  on,  368 

estoppel  in  cases  of,  283,  358,  360,  361,  364,  368 
may  be  filled  up  by  person  in  possession,  within  a  reasonable  time. 
291,  note  («) 
See  also  NEGOTIABLE  Instruments. 

Incidental  Matters, 

judgments  not  evidence  as  to,  67,  69,  421 

orders  of  courts  of  summary  jurisdiction  not  conclusive  as  to,  97 

Incorporated  Companies 

are  estopped  by  their  deeds,  unless  they  are  ultra  vireSy  206,  207 

Incumbent 

of  a  benefice,  estoppel  on,  5 

Indictment 

for  non-repair  of  road,  effect  of  acquittal  on,  92 

Infants 

are  not  bound  by  their  representations,  except  in  certain  cases,  379, 

380 
are  not  estopped  by  their  deeds,  205,  206 
capacity  of,  to  contract,  281,  note  (n) 
effect  of  contracts  by,  206 

joint  covenants  by,  206 
recitals  in  deeds  by,  222 
liability  of,  on  negotiable  instruments,  281,  282 

Inference, 

matters  of,  foreign  sentence  in  admiralty  not  evidence  on,  188 
judgments  not  evidence  on,  67,  69,  421 

Inferior  Court, 

effect  of  judgment  of,  43  et  seq, 

interlocutory  order  of,  no  action  can  be  brought  on,  20,  124,  note  («) 

rule  applicable  to  judgments  of,  99,  note  (r) 

n  II  2 
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Information 

in  nature  of  quo  warranto,  see  Quo  Warranto. 

In  Personam, 

judgment,  binds  parties  and  privies,  51,  75 
See  also  Action  and  Judgment, 

Inquisition 

by  sheriif 's  jury  under  Lands  Clauses  Ck)n8olidation  Act,  1845,  effect 

of,  114,  note  (a) 
coroner's,  definition  of,  114 

effect  of  finding  of  deodand  under,  115 

felo  de  se  undei*,  116 
/ugraw/cct<  under,  115,  116 
not  taken  super  visim  corporis,  is  a  record  coram  non  j'udice, 

25 
super  visum  corporis,  effect  of,  115,  116 
when  it  created  a  forfeiture,  115 
effect  of  finding  under,  77,  114—116 
in  lunacy,  effect  of  finding  under,  114,  115 

on  subsequent  civil  proceedings,  115,  note  (c) 
presumption  arising  from  an,  115,  note  (c) 
under  Lands  Clauses  Consolidation  Act,  1845,  operation  of,  25 

In  Rem, 

effect  of  proceedings,  160,  note  (k) 
See  also  Action  and  Judgment, 

Insurance  Company, 

estoppel  on,  by  accepting  notice  of  assignment  of  bonds,  345,  346 

Interest, 

when  it  accrues  feeds  an  estoppel,  226 

Interlocutory  Order 

of  inferior  court,  no  action  can  be  brought  on,  26,  124,  note  (u) 

Interpleader 

by  bailee,  in  case  of  bond  fide  claim  by  third  party,  271 

Invoice 

does  not  create  an  estoppel,  307 
effect  of,  as  an  admission,  307 

Issues 

raised  in  one  suit,  no  estoppel  from  raising  other  issues  in  a  subse- 
quent suit,  though  the  same  evidence  is  required  to  support  them. 
68,  note  (0 
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Jactitatiox  of  Marriage, 

decree  for,  no  bar  formerly  to  subsequent  petition  for  divorce,  85 

effect  of  sentences  in  suits  for,  84,  85 

explanation  of  nature  of  proceedings  in,  427 

foreign  sentence  of,  law  of  domicile  not  applicable  to,  182 

fraudulent  sentence  of,  effect  of,  on  subsequent  civil  proceedings, 

408,  409 
sentence  of,  conclusive  effect  of,  in  subsequent  action  of  ejectment,  412 

civil  proceedings,  4 1 3 , 
414,  417 
not    conclusive    in    subsequent    criminal   proceedings, 
410,  et  seq. 

Jonrr  Defexdants, 

effect  of  judgment  against,  57 

Judgment 

against  a  few  selected  parties,  may  bind  those  whom  they  represent, 

67 
at  law,  formerly  no  estoppel  in  equity,  12,  13 
colonial,  see  Colonial  Judgments, 
conclusive  as  to  grounds  of  decision,  69,  note  (xx) 
effect  of  fraud  on,  see  Fraud. 

on  subsequent  action,  57  et  8eq. 
subsequent  covinous  act  on,  71,  note  (g) 
erroneous,  may  work  an  estoppel,  20 
evidence  may  be  offered  to  explain  a,  24 
foreign,  effect  of  fraud  on,  74 

not  examinable  on  merits,  except  under  special  circum- 
stances, 18 
not  strictly  speaking  a  record,  18 
See  also  Foreign  Judgment. 
in  action  against  two  persons,  a  bar  to  a  subsequent  action  against  a 
third  person  who  was  really  interested  in  first  action,  56 
between  two  or  more  joint  debtors,  effect  of,  57 

wrong-doers,  effect  of,  56 
in  Barrs  v.  Jackson^  67 
in  Duchess  of  Kingston's  case,  69 — 71,  420,  et  mj. 

comments  on,  in  Fhillipps  on  Evidence, 
69,  70 
in  one  action,  estops  plaintiff  from  recovering  in  a  second  action, 

what  he  might  have  recovered  in  the  first,  60,  61 
is  a  bar  to  another  action,  if  cause  of  action  is  the 

same,  60 
might  formerly  have  been  a  bar  to  another  action 
notwithstanding  that  the  forms  of  action  were  not 
the  same,  59 
in  proceeding  of  quo  vjarrnnto,  see  Quo  Warranto, 
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JlTDQWEiST— continued, 

in  replevin,  effect  of,  57 
involving  forfeiture,  effect  of,  112,  note  (q) 

not  conclusive,  except  as  to  the  immediate  subject  of  the  decision,  67 
not  evidence  of  any  matters  incidentally  cognizable  by  the  court,  67, 

69,  70,  421 
to  bo  inferred  by  argument    froni   the 

judgment,  69,  70,  421 
which    came    collaterally    in    question 
before  the  court,  67,  69,  70,  86,  421 
not  void  by  reason  of  interest  in  the  judge,  but  only  voidable,  21 
obtained  by  compromise  of  counsel,  effect  of,  27,  note  (/) 

parties,  27 
of  competent  court,  reluctance  to  interfere  with,  64 
of  condemnation  of  property  forfeited,  76 — 80 

See  also  Exchequer  and  Comraiasioners, 
of  court  of  competent  jurisdiction,  is  conclusive  between  tlie  same 

parties,  on  the  same  matter,  coming  directly  in  question 
in  another  court,  69,  70,  421 
concurrent  and  exclusive  jurisdiction,  distinction  between 

effect  of,  69 
exclusive  jurisdiction,  is  conclusive  between  the  same 
parties,  upon  the  same  matter,  coming  incidentally 
in  question  in  another  coui't,  69,  70,  421 
record,  reason  why  it  operates  as  a  bar,  63 
Quarter  Sessions,  effect  of,  48,  note  («) 
of  ecclesiastical  court,  is  a  proceeding  of  qvum  record,  17 
of  ouster,  conclusive  effect  of,  53 

See  also  Quo  Warranto, 
of  outlawry,  76,  89 

on  a  reference,  effect  of,  21,  note  (r),  59,  note  (u) 
reversed,  does  not  raise  an  estoppel,  21,  note  (q) 
to  operate  as  a  bar, 

must  be  acted  upon  deliberately,  64 

delivered  after  all  parties  have  had  an  oppor- 
tunity of  stating  their  cases,  64 
of  a  competent  court,  64 
valid  and  final,  64 
must  have  decided  distinct  issues,  64 
purposes  for  which  it  may  be  used  in  proof,  23 
that  runs  to  the  disability  or  legitimation  of  the  person,  effect  of,  89, 

112,  note  {q) 
unsatisfied,  effect  of,  56,  note  (e) 

under  special  statutory  powers,  by  court  of  summary  jurisdiction,  77, 
93—98 
See  also  Statutory  Poicers, 
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J  UDGMENT — continued, 

under  special  statutory  powers  generally,  77,  98—101 
See  also  Foreign  Judgment^  JudgmenU  in  personam,  and  Judgments 
in  rem. 

Judgment  in  Ejectment, 

in  one  action,  formerly  not  conclusive  in  another,  23 
necessity  for  pleading  formerly,  393,  394 
was  not  conolujsiye  as  to  lengtii  of  period  of  occupation,  23 

value  of  the  land,  23 
beyond  time  laid  in  demise,  23 

Judgments  in  Personam 
bind  parties  and  privies,  51 

in  admiralty,  no  bar  to  subsequent  action  in  rem^  59 
rule  for  deteimining  whether  cause  of  action  is  the  same  or  not,  61, 

62 
to  operate  as  an  estoppel,  cause  of  action  must  be  substantially  the 
same,  54 
See  also  Foreign  Judgment ,  and  Judgment. 

Judgments  in  Bem 

binding  on  strangers,  2,  note  {d) 

classification  of,  76,  77 

criticism  of  definition  of,  107,  note  (s) 

definition  of,  75,  76 

distinction  between,  and  judgments  in  personam,  157 — 159 

meaning  of,  in  Roman  law,  75 

need  not  be  pleaded  as  an  estoppel,  399 

necessarily  be  an  actual  adjudication  upon  the  status  of  the 
thing  adjudicated  upon,  158,  159 
operation  of  judgments  of  ouster,  as,  107 

sentences  of  court-martial,  as,  103 
See  also  Foreign  Judgment^  and  Judgment* 

Judgments  op  Inferior  Courts 

are  not  final,  if  they  involve  a  question  of  jurisdiction,  45 

effect  of,  43,  et  seg. 

if  an  action  is  brought  on  them  in  a  superior  court,  it  must  be 

specially  averred  that  the  original  cause  of  action  arose  within 

their  jurisdiction,  46 
light  in  which  they  are  regarded,  44 

must  show,  upon  ^eir  face,  that  the  court  had  jurisdiction,  44 
on  matters  outside  their  jurisdiction,  are  void,  24 

Judicature  Acts, 

effect  of  nonsuits  under,  29,  30 

jurisdiction  of  judge  to  re-hear  an  order  under,  64,  note  (k). 
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Judicial  Acts 

done  without  fraud,  protection  as  to,  50 

Judicial  Capacity, 

words  spoken  in,  exemption  from  liability  to  be  sued,  50 

Judicial  Officer 

cannot  be  sued  for  an  adjudication,  according  to  the  best  of  his  judg- 
ment, upon  a  matter  within  his  jurisdiction,  50 

Judicial  Sepakation, 

petition  for,  its  operation  in  a  subsequent  action,  84 

Jurisdiction, 

courts  of  inferior,  effect  of  judgments  of,  43  et  seq. 

See  also  Courts  of  inferior  jurisdiction. 
courts  of  general,  may  exceed  their  jurisdiction,  45,  note  (c). 
effect  of  want  of,  in  foreign  court,  124 — 129 
of  foreign  court,  circumstances  necessary  for,  127,  128 

effect  of  Toluntary  submission  by  defendant   to» 
126,  127 
See  also  Fi/7\'iyn  Judgment, 
of  foreign  court  in  divorce,  effect  of  residence  of  the  parties  in  the 
foreign  country,  180 — 183 

See  also  Foreign  Sentences  in  Divorce,  and  Div(/rce, 
of  justices,  must  appear  on  the  face  of  their  orders,  48 
"wsjxt  of,  distinction  between  cases  where  it  is  inherent,  and  where  it 
arises  from  the  particular  circumstances  of  the  case,  50,  note  (A) 
may  be  shown  by  extrinsic  evidence,  125,  note  (y) 

Jus   TERTII, 

circumstances  necessary  to  entitle  bailee  to  set  up,  as  against  his  bailor, 
269,  270,  275 

Justices, 

certificate  of  conviction  or  dismissal  by,  in  certain  cases  of  aggravated 

assault,  a  statutory  bar  to  a  subsequent  civil  action,  49 
conviction  by,  a  protection  in  actions  brought  against  them,  49 

in  order  that  it  may  be  a  protection,  justices  must  be 

unaware  of  any  defect  of  jurisdiction  if  any,  and  must  have  been 

acting  in  a  judicial  capacity,  49 
conviction  by,  in  order  that  it  may  be  a  protection,  no  defect  must 

appear  on  the  face  of  it,  49 
decisions  of,  may  bind  a  civil  court,  48 
finding  of,  on  a  matter  of  jurisdiction,  conclusive,  48 
orders  by,  under  special  powers,  jurisdiction  must  appear  on  face  of 

them,  48,  99 
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Justices — contin  naL 

recitals  in  orders  by,  conclusive,  as  to  facts  recited,  in  actions  against 

the  justices,  49 
refusal  by,  to  make  an  order  for  delivery  up  of  property,  no  bar  to 

an  action  in  trover,  48,  49 

King 

may  take  advantage  of  estoppels,  9 
not  bound  by  estoppels,  9 

Kingston's  case,  Duchess  of, 

general  rule  as  to  effect  of  records  inter  paries  laid  down  in,  55 

Laches, 

effect  of,  on  estoppel  by  representation,  302,  303,  341,  377 
on  part  of  shareholder,  effect  of,  347,  note  (m),  348,  349 

Landlord 

may  be  estopped  from  disputing  tenant's  title,  261 

Landlord  and  Tenant,   • 
estoppel  between, 

does  not  apply  to  actions  for  breach  of  covenant  to  deliver 

up  fixtures,  248 
does  not  apply  to  actions  for  recovery  of  chattels,  248 
effect  of  expiration  of  landlord's  title  as  to  part  only  of  the 

premises,  250,  note  (a) 
eig'oyment  by  permission  is  foundation  of,  240,  241 
examples  of  rule  of,  242  et  acq. 
explanation  of  rule  of  (by  Jessel,  M.R.),  255,  256 
in  actions  for  use  and  occupation,  243,  244,  246,  248 
of  ejectment,  243—247 
replevin,  242,  248 
trespass,  248 
in  case  of  attornment  by  tenant,  243,  257,  258 
entry  by  tenant  into  possession,  247 
payment  of  rent  by  tenant,  246,  258 — 261 
tenant  at  will,  247 

by  sufferance,  247 
from  year  to  year,  247 
is  really  an  estoppel  by  contract,  256 
limits  and  exceptions  to,  242 
on  copyholder,  243 
origin  and  character  of,  240 
principle  applicable  to,  241,  242 
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Lakduoud  and  Tesxst— continued. 

tenant  estopped  from  disputing  his  landlord's  title,  241 

if  he  wishes  to  dispute  his  landlord's  title,  should  first  giye 

up  possession,  248,  note  («) 
in  order  to  show  that  his  landlord's  title  has  expired,  must 
renounce  his  title,  and  oommenoe  a  fresh  holding  under 
some  one  else,  250,  251 
is  only  estopped  from  disputing  his  landlord's  title »  to  extent 

of  interest  granted,  253 
may  be  estopped  frx>m  disputing  his  own  title,  260,  261 
may  dispute  his  landlord's  title, 

after  eviction  by  title  paramount,  252  ei  aeq. 

after  he  has  restored  possession  of  the  premises  to  his 

landlord,  253 
after  notice  to  quit,  253 
after  termination  of  lease,  253 
if  he  can  show  a  better  title  in  himself,  252  H  teq, 
if,  under  threat  of  eviction,  he  has  attorned  tenant  to 
some  one  else,  252  et  seq, 
must  actually^  have  received  possession  frt>m  the  landlord,  in 

order  to  be  estopped  from  disputing  his  title,  248 — 250 
not  estopped  from  showing, 

that  landlord  has  been  treated  as  a  trespasser  subse- 
quently to  the  date  when  tenant  received  posses- 
sion, 50 
that  landlord  sold  or  mortgaged  his  interest  in  the 
premises  subsequently  to  the  date  when  tenant 
received  possession,  250 
that  landlord's  title  expired  subsequently  to  date  when 
tenant,  received  possession,  250 

Lands  Clauses  Consolidation  Act,  1845, 
effect  of  inquisition  under,  25,  114,  note  (a) 

Larceny  by  Brokeb, 

effect  of,  on  estoppel  by  negligence,  356—363 

Law  Merchant, 

applicability  of,  to  negotiable  instruments,  277 — 279 

Law  of  Negotiability, 

in  what  respect  different  fr^m  estoppel,  279,  280 

Lease  by  Estoppel, 

and  lease  by  interest,  difference  between,  231—234 
may  become  subsequently  a  lease  by  interest,  233,  234 
See  also  Estate  by  Estoppel, 
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Lease  by  Interest 

ma  J  becomo  subsequontly  a  lease  by  estoppel,  233,  234 

Legal  Proceedings 

in  foreign  country,  money  paid  under,  can  be  recovered  back,  22 

Legal  Process, 

money  recovered  by,  cannot  be  recovered  back,  21 

IjEGITIBLACY, 

declarations  of,  are  judgments  in  remy  76,  89 

Legitimation  of  Person, 

judgments  that  run  to,  are  judgments  in  rem,  89;  112,  note  (2) 

Les  Termes  de  la  Ley, 

definition  of  estoppel  given  in,  1 

Letters  Patent 

are  records,  37,  38 
estoppel  by,  4 

Lex  Domicilii 

determines  effect  of  assignments  of  personalty,  190 
influence  of,  in  determining  effect  of  foreign  sentences  of  divorce, 
169—171 

Lex  Loci  CoNTRACTfrs, 

influence  of,  in  determining  validity  of  marriage  contract,  164,  166, 
170 

Lex  Loci  rei  8IT2B 

determines  the  effect  of  assignments  of  real  property,  191 

Lickbarrow  V,  Mason, 
rule  in,  291,  363 

Licence, 

effect  of,  on  estoppel  by  representation,  302,  303,  341 

Licence  of  Alienation 
not  a  record,  38 

Licensee 

estopped  from  denying  title  of  licensor,  253,  268  et  seq, 
of  patent,  estoppel  on,  253^  254 
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Licensee  and  Licensor, 

illustrations  of  estoppel  between,  271—276 

Lis  pendens, 

pendency  of  action  in  foreign  court,  no  bar  to  action  in  England,  15o, 

156 
inferior  court,  no  bar  to  action  in  England,  loo, 
note  (p) 
Liverie, 

estoppel  by,  4 

Local  Government  Board, 

effect  of  orders,  in  settlement  cases,  made  by,  93,  note  (d),  100 

Lolley's  Case, 

effect  of  decision  in,  172 — 174 

Lord  by  Escheat, 
estoppel  on,  5 

Lunacy,  Inquisitions  in. 
See  Inquisition, 

ATaoistrate, 

conviction  by,  conclusive  in  action  against,  22 
effect  of  decisions  of,  48  et  eeq. 
See  also  Justices, 

Maker  of  Note, 

liability  of,  under  Bills  of  Exchange  Act,  1882,  282,  note  (i),  264, 296 

Maliciously  Oonsfirino 

to  obtain   foreign  judgment  in  rem,  action  for,  conclusiveness  of 
foreign  judgment,  22,  note  (a) 

Maliciously  Signing  Judgment, 

action  for,  conclusiveness  of  judgment,  22 

Maritime  Lien, 

judgments  in  cases  of,  83 

Marriage, 

admissibility  in  England  of  foreign  sentence  in  affirmation  of,  169, 
note  (t) 

contract,  importance  of,  163 

effect  in  England  of  foreign  sentence  of  nullity  of,  see  Foreign  Sen- 
tences o/  Nullity, 
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Marriage — cont(9i  ued, 

estoppel  in  cases  of,  317,  318 

exduflive  jurisdiction,  fonnerly,  of  ecclesiastical  courts  in  questions 

of,  406,  408 
history  of  jurisdiction  in  questions  of,  422,  423 
polygamous,  effect  of,  in  England,  164,  note  (x) 
prohibited  by  lex  domicilii ^  and  celebrated  abroad,  effect  of,  in  England, 

164—169 
sentence  on  contract  of,  oonclusiye  effect,  formerly,  in  subsequent 

civil  proceedings,  414 
validity  of  ceremony  of,  depends  on  lex  loci  contradds,  164,  166,  170 

See  also  Divorce. 

Married  Woman, 

capacity  of,  to  contract,  205,  281,  note  {n) 
effect  in  equity  of  fraudulent  misrepresentation  of,  379 
of  indorsement  of  bill  by,  378,  note  (c) 

recital  in  deed  by,  222 

restraint  on  anticipation,  on  firaudulent  statement  by,  380 
is  not  bound  by  her  representations,  except  in  certain  cases,  378 — 380 
is  not  estopped  by  a  deed  which  she  has  not  acknowledged,  205,  206 
may  be  estopped  by  a  record,  during  coverture,  205 
no  estoppel  arises  on  lease  by,  229 

Master, 

estoppel  on,  by  giving  servant  authority  to  order  goods,  318 

Material  Alterations 

in  negotiable  instruments,  effect  of,  296,  297 

Material  Particulars 

in  negotiable  instruments,  authority  to  fill  up,  283 

Material  Statements 

in  pleading,  bind  the  party  making  them,  32,  34 

Matrimonial  Sentences,  Foreign. 

See  Foreign  MatrimonicU  Sentences. 

Matrimonial  Suits, 

sentences  in,  were  proceedings  of  guaai  record,  17 

Mayor's  Court, 

appeals  from,  45,  note  (d) 

is  a  court  of  inferior  jurisdiction,  45 
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Memorandum  of  Association, 

effect  of  acts  of  directors  uUra  vires  the,  381 

regulation  of  a  company's  rights  and  liabilities  by,  208 — 210 

validity,  in  certain  cases,  of  acts  ultra  vires  the,  388,  note  {k) 

Merger 

occasioned  by  judgment  of  court  of  record,  63 

of  cause  of  action,  none  occasioned  by  an  award,  43 

MiLiTABY  Courts  Martial 

subject  to  prohibition  in  case  of  excess  of  jurisdiction,  102 

MlSDESORIFTION, 

effect  of,  332 

Misstatement, 

effect  of,  331—334 

Mistake, 

difference  between  mistake  in  record  and  mistake  of  the  parties,  24 
in  deed,  may  be  rectified  in  equity,  221,  222 
in  record,  does  not  create  an  estoppel,  24 

of  fact,  payment  made  under,  not  sufficient  damage  to  raise  ao 
estoppel,  375,  376 

MORTOAQOR, 

effect  of  lease  by,  229 

estopped  from  denying  the  title  of  his  mortgagee,  194,  254 

MULIERTY, 

record  of,  strangers  formerly  affected  by,  8 

Mutuality, 

unnecessary  in  certain  cases  of  estoppel,  5,  note(o) 

Natural  Justice, 

foreign  judgment  may  be  impeached  if  contrary  to,  124  e^  Beq^y  146 
147 
sentences  of  divorce  invalid  in  England  if  contrary  to,  176, 
note(0 
meaning  of  term,  129—133 
specially  applicable  to  the  form  of  procedure,  rather  than  to  the 

merits  of  the  case,  132 
want  of,  really  arises  from  want  of  jurisdiction,  129,  130 

Naval  Courts  Martial 

subject  to  prohibition  in  case  of  excess  of  jurisdiction,  102 
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Navy  DisciPLiirE  Act,  1866, 

regulation  of  naval  courts-martial  by,  101,  note  {b) 

Neolioexoe 

by  company,  in  tranafer  of  shares,  effect  of,  363,  note  {d) 

shareholder,  effect  of,  364 
effect  of  forgery  by  third  party  on  estoppel  by,  353,  354,  363 — 367 
fraud  by  broker  on  estoppel  by,  355 — 363 
in  case  of  alterations  in  negotiable  instruments,  292 — 294 
forged  signatures  to  negotiable  instruments,  290, 
291 
on  estoppel  by  representation,  300—302,  304,  309,  310,  334, 
335,  note  (Q 
examples  of  estoppel  by,  353 — 370 
in  drawing  orders,  effect  of,  364 

issuing  delivery  orders,  effect  of,  370 
not  registering  a  will,  effect  of,  368 — 370 
must  be  the  neglect  of  some  duty,  359,  360 

proximato  cause  of  the  act,  353,  358,  360,  365—367,  369, 
370 
must  not  be  collateral  to  the  transaction  which  gives  rise  to  the 

action,  366,  367 
rules  as  to,  290,  291,  295,  353 

Negotiable  iNSTBUMEirrs, 

capacity  to  incur  liability  on,  280 
effect  of  alteration  of  marginal  figures  in,  297 
fraudulent  alteration  of,  374 

dealing  with,  367,  368 
material  alterations  in,  282,  283,  296,  297 
ratification  of  unauthorised  signatures  in,  295,  296 
estoppel  arising  from,  277 — 297 
explanation  of  nature  of,  277,  278 

if  inchoate,  may  be  filled  up  by  person  in  possession,  within  reason- 
able time,  283,  291,  note  (u) 
liability  by  estoppel  on, 

arising   from  forged  or  unauthorised  signatures  to,  282, 

283  et  seq,,  288—291 
arising  from  signature  of  firm  to,  281 
by  acknowledgment  of  signature  as  genuine,  289 
conduct,  289,  290 
negligence,  290,  291,  292—294 
negotiation,  with  knowledge  of  forgery,  290 
of  acceptor  of,  284,  285 
bankers,  28&— 288 
corporations,  280,  281 
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liability  by  estoppel  on, 

of  indorser  of,  285,  286 
joint  stock  company,  281 
infants,  &c.,  280,  281 
maker  of  note,  282,  note  {t) 
person  jsigning  blank  instrument,  278,  279 

who  is  not  a  partner,  bat  whose  signature  appears 
on,  282 
railway  company,  281 
retiring  partner,  281,  282 
proyiaions  of  Bills  of  Exchange  Act,  1882,  respecting'  forged  or  un- 
authorised signatures  to,  283 — 288 
rights  of  holders  of,  in  due  course,  283,  289,  291 

Nemo  debet  bis  yexaki, 

application  of  maxim  to  judgments  in  persotiam,  62 

Non-bepair  of  Highway, 
effect  of  conviction  for,  94 

verdict  of  guilty  on  indictment  for,  on  subsequent  indict- 
ment for  same  offence,  113,  114 

Nonsuit, 

estoppel  in  case  of,  7,  29 

in  County  Court,  effect  of,  30 

no  provision  respecting,  in  Bules  of  Supreme  Court,  1883,  30 

raises  no  estoppel,  generally  speaking,  at  common  law,  29 

under  Judicature  Act,  1875,  effect  of,  29^  30 

Notice 

to  bailee,  of  adverse  claim,  effect  of,  270 

to  defendant,  effect  of  want  of,  see  Foreign  Judgment, 

to  quit,  effect  of,  on  estoppel  between  landlord  and  tenant,  253 

Nuisance, 

effect  of  continuing,  61 

Nullity  of  Marriage, 

conclusive  effect  of  sentence  of,  424 
decree  of,  is  a  judgment  in  rem,  84 
foreign  sentence  of,  law  of  domicile  not  applicable  to,  182 
See  Foreign  Sentences  of  Nullity  of  Marriage, 

Officer, 

judicial,  exemption  from  liability  to  be  sued,  50 
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Omission, 

in  pleading,  effect  of,  3d  et  seq. 

to  plead,  judgment  by  default,  no  estoppel  in  subsec^uent  action,  86 
counter-claim,  effect  of,  64,  note  {k) 

set-off  or  counter-claim,  defendant  not  estopped  from  bring- 
ing subsequent  action,  37 
to  raise  a  defence,  estoppel  after  appearance  and  pleading,  36 

estoppel  in  proceedings  founded  upon  the  action 

in  which  the  omission  occurred,  3d 
plaintiff  recovers  a  sum   of  money,    defendant 
estopped  from  recovering  it  back,  37 
to  set  up  a  defence  at  proper  time,  defendant  estopped  from  setting  it 
up  subsequently  in  same  action,  37 

Orders, 

by  consent,  effect  of,  28 

by  justices,  fact  of  jurisdiction  must  appear  on  face  of,  48 
un  matters  outside  their  jurisdiction  void,  48 
by  Local  Government  Board  in  settlement  disputes,  effect  of,  93 

note  (d) 
effect  of  negligence  in  drawing,  364 
for  repair  of  highways,  effect  of,  93 

of  courts  of  summary  jurisdiction,  may  operate  as  an  estoppel  between 
the  parties,  96 

not  conclusive    on    matters   inci- 
dentally cognizable,  97 

unless  the  court  had  jurisdic- 
tion, 96,  97 
of  dismissal  of  summonses  by  justices,  in  qu<m  criminal  proceedings, 

similarity  of,  to  acquittals,  98 
of  dismissal  of  summonses  for  paving  expenses  under  Public  Health 

Act,  effect  of,  95—98 
of  removal  of  pauper,  not  conclusive  except  as  to  points  directly 
decided,  92,  93 
See  also  Removal  of  Pauper  and  Quarter  Sessions, 
summary,  no  bar  in  subsequent  proceedings  as  to  fresh  causes  of 

complaint,  61,  note  (c) 
under  Extradition  Act,  1870,  effect  of,  98,  note  (g) 

Ouster, 

judgments  of,  see  Qtio  Warranto, 

OUTLAWKY, 

judgments  of,  are  judgments  in  rem,  76,  89 
record  of,  strangers  are  affected  by,  8 

I  I 
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of  land,  allowiug  auother  to  build  on  his  laud,  estoppel  on,  3ul 


Pahs, 

estoppel  by  matter  in,  4 

Pais, 

estoppels  in,  are  equitable  in  their  nature,  14,  15 
are  not  to  be  considered  odious,  14,  15 

Parliamext,  Act  of, 

effect  of  rehearsal  or  preamble  in,  39,  note  (jt) 

is  a  record,  39 

no  estoppel  in  face  of,  200,  note  (t) 

party  may  not  defeat  object  of,  40,  198 — 200 

recital  in  Local  and  Personal,  not  oonclusive,  39 

Public,  acts  as  an  estoppel,  39 
statements  contained  in  private,  do  not  bind  strangers,  so  as  to 

prejudice  their  interests,  39 
of  facts  in  schedule  to,  are  not  conclusive  evidence  of 
those  facts,  39 

Parliamentabt  Elections  Act,  1868, 

certificate  of  judge  under,  conclusive  even  in  case  of  fraud,  100 
report  of  judge  under,  not  conclusive,  101 

Particeps  CRDuias, 

when  allowed  to  set  up  fraud  as  a  defence  to  an  action  on  a  deed,  197 

Parties 

bound  by  judgments  in  persomimy  51 
effect  of  fraud  on,  71,  72.     See  Fraud, 

judgment  obtained  by  compromise  between,  27 
estoppel  arising  from  pleading  affects,  32,  note  (c) 
in  order  to  be  bound  by  a  judgment,  must  be  substantially  the  same 

52 
in  order  to  be  boimd  by  a  judgment,  muse  have  taken  some  part  in 

the  proceedings  in  which  judgment  was  given,  52 
to  fraud,  cannot  set  up  the  fraud  as  a  defence,  73 
verdict  estops,  26 

is  evidence  for  and  against,  27 

Partition, 

estoppel  by,  4,  239,  note  (/*; 
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Partnek, 

effect  of  act^uiescence  by,  in  forfeiture  of  shares,  346,  348 

estoppel  on  person  representing  himself  as,  after  dissolution  of  tirm, 

326—328 
liability  of,  on  negotiable  instruments,  281,  282,  289,  290 

See  Negotiable  Instruments. 
liability  of,  by  estoppel,  282,  not«  (r),  300,  301 
retiring,  estoppel  on,  377,  378 

Partnership, 

effect  of  election  by  creditor  to  take  one  of  two  remedies,  376 — 378 

Payment 

under  mistake  of  fact,  not  sufficient  to  raise  an  estoppel,  375,  376 

Peculiar  Legislation, 

effect  of,  on  foreign  judgments,  154 

Personal  Estoppel 

does  not  bind  the  heir,  5,  note  {q) 

Perverse  disregard  of  English  Law, 
effect  of,  on  foreign  judgments,  154,  155 

Philips  v.  Hunter, 

comments  on  decision  in,  147 — 151 

PicKARD  V.  Sears, 

doctrine  laid  down  in,  does  not  apply  to  conveyance  of  land ,.299, 

note  (i) 
moaning  of  word  **  wilfully  "  in  rule  laid  down  in,  300,  301 
principle  laid  down  "in,  299,  300,  302 

Plaintiff 

suing  in  wrong  character  not  estopped,  52 

Plea 

of  fraud  must  bo  specific,  74,  note  {[}) 
of  res  jwlicfita,  application  of,  63 

court  must  bo  legally  constituted,  25 
elements  necessar}'  to  establish,  64 
general  principle  applicable  to,  51,  62 
in  case  of  foreign  judgments,  122 
judgment  mu^t  be  final,  26 
must  be  specific,  401 

prevails  even  in  case  of  fraud,  if  the  fraud  was  within 
the  knowledge  of  the  party  at  the  time  when  the 
judgment  was  obtained,  and  waA  not  then  set  up 
by  him  as  a  defence,  65,  66 

I  I  2 
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Pleading, 

admissions  in,  effect  of,  by  way  of  estoppel,  31,  32 

should  not  be  treated  as  confessions,  32 
effect  of,  after  non-suit,  7 
default  in,  35 — 37 
failing  to  plead.  So 
omissions  in,  36,  37 
estoppel  arising  from,  31 — 37 

affects  only  parties  and  privies,  32,  note  (c) 
by  not  answering  allegations  in,  34 

objections  to  title  in,  35 
by  not  taking  objection  to  opponent's,  35,  note  (r) 
no  estoppel  arises  from  immaterial  matters  in,  33 

unnecessary  matters  in,  33 
no  estoppel  through  niaii  dedire  of  a  thing  which  there  is  no  oppor- 
tunity of  traversing,  35,  note  {$) 
party  bound  by  material  statements  in,  32 

omissions  in,  preclusion  from  raising  defence  in  proceedings  founded 
on  the  action  in  which  the  omission  occurred,  35,  36 

Pleading  an  Estoppel,  391—400 

PlEtVding  Counter-claim,  64,  note  (/:) 

Pleading  Matters  that  Arise  Pending  an  Action, 
effect  of,  397,  note  (x) 

l*LEADiNO  Title  in  an  Action, 
effect  of,  31 

Pleas 

in  actions  on  foreign  judgments,  400,  401 

in  one  action,  work  no  estoppel  in  other  actions,  on  points  not  com- 
prised therein,  33 

respecting    matters 
which  are  not  in- 
consistent     with 
them,  33 
inconsistent  with  pleas  in  a  former  action,  not  allowed,  34 

Pledgee, 

estoppel  on,  274,  275 

Polygamous  Marriages, 

effect  of,  in  England,  164,  note  (x) 

Possession, 

estoppel  by  entering  into,  247 
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Principal, 

estoppel  ou,  328 

person  representing  himself  as,  305,  314,  315 

Principal  and  Agent, 

estoppel  between,  268  d  seq. 

illustrations  of  estoppel  between,  271 — 276 

Principle 

applicable  to  admissions  and  estoppels  in  pais,  3 

Privies 

are  bound  by,  and  may  take  advantage  of  estoppels,  5,  51 

different  kinds  of,  52,  53 

estoppel  arising  from  pleading  affects,  32,  note  (c) 

verdict  estops,  26 

verdict  is  evidence  for  and  against,  27 

Probate, 

conclusive  effect  of,  in  subsequent  civil  proceedings,  414 
effect  of,  76,  85—87 

forgery  of,  407 

in  subsequent  criminal  proceedings,  416,  417 
exclusive  jurisdiction  of  ecclesiastical  courts  in,  406 
grant  of,  is  a  judgment  in  rem,  85 
is  conclusive  till  repealed,  86 

not  conclusive  on  subsequent  indictment  for  forging  the  will,  86 
will  be  set  aside  in  Probate  Division  on  ground  of  fraud,  86,  87 

Proceedings 

in  action,  formerly  must  have  been  filed,  31 

PitSMTJNIRE, 

record  of,  strangers  affected  by,  8 

Profession, 

record  of,  strangers  affected  by,  8 

Prohibited  Marriages, 

effect  of,  in  England,  when  celebrated  in  foreign  country,  164—169 

Prohibition 

of  courts-mai-tial  in  case  of  excess  of  jurisdiction,  102 

Prohibitory  Sections  in  Act  of  Parliament, 
effect  of,  381 

Promissory  Notes, 

estoppel  arising  on,  see  Negotiable  Instruments, 
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Public  Health  Act,  1875, 

effect  of  dismissal  of  summons  for  paying  expenses  under,  9d — 96 

Purchaser, 

estoppel  on,  by  payment  of  deposit  and  receipt  of  abstract  of  title,  320 
leaving  indicia  of  title  with  vendor,  effect  of,  329,  330 


Quarter  Sessions,  Judgment  of  Court  of, 

confii'ming  order  of  removal  is  a  judgment  in  rem^  91 
confirming  order  of  removal,  is  conclusive  as  to  fact  that  pauper,  at 
the  time  when  order  was  made,  was  settled  in  the  parish  to  which 
he  was  sent,  91 
effect  of,  48,  note  (a) 

in  bastardy,  is  final,  if  on  ground  of  insufficiency  of  corroborative 

evidence,  91 
is  final,  if  on  merits,  90 

is  not  final,  if  order  quashed  on  ground  that  it  is  bad  in 
form,  91 
quashing  order  of  removal,  is  conclusive  only  between  the  contending 
parishes,  91,  92 

Quasi  Eecord, 

proceedings  of,  17,  18 

Quo  Warranto, 

difference  between  judgment  on  writ  of,  and  information  in  nature 

of,  105 
effect  of  judgments  of  ouster  on  informations  in  nature  of,  106,  107 
history  of  writ  of,  104 

judgment  in,  conclusive  as  to  facts  actually  decided,  106,  107 
judgment  in,  not  conclusive  in  case  of  fraud,  106 
judgment  in,  operation  of,  as  judgment  m  rem,  107 
judgment  on  information  in  nature  of,  not  conclusive  against  the 

Crown,  105 
judgment  on  writ  of,  conclusive  even  against  the  Crown,  104,  105 
nature  of  old  wi'it  of,  104 

proceeding  by  way  of,  105 
prescriptive  title  may  be  pleaded  to  infoimation  of,  105,  note  (/) 
supersession  of  writ  of,  by  information  in  nature  of,  104,  105 


Railway  Company, 

effect  of  issue  of  Lloyd's  bonds  by,  38(> 

estoppel  on,  344 

liability  of,  on  nogotiablo  instruments,  281 
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Real  and  Peksonal  Actions, 

distinction  between  effect  of  records  in,  55 

Rebutter, 

a  kind  of  estoppel,  6 

covenant  used  by  way  of,  10 

definition  and  derivation  of  term,  6,  note  (?•) 

Keceipt, 

an  admisbioiL  onlj',  *6 

discussion  as  to  eft'ect  of,  ;J06,  .307 

if  contained  in  body  of  deed,  conclusive,  194,  213 

indoi-sed  on  deed,  not  conclusive,  213 
is  not  conclusive  in  case  of  fraud,  306 
may  be  explained  by  evidence,  306,  307 
not  usually  pleadable  as  an  estoppel,  306 

llEClPROCAL, 

estoppels  should  be,  o 

Recital, 

as  to  what  amounts  to,  221,  note  (/) 
depends  on  construction  of  deed,  194,  219,  220 

and  intention  of  parties,  220,  221 
effect  of,  on  receipt  contained  in  body  of  deed,  220 
equitable  nature  of  estoppel  by,  15 
estoppel  by,  216—222 
examples  of  estoppel  by,  218,  219 
exceptions  to  conclusive  effect  of,  in  case  of  infants,  married  women, 

«&c.,  222 
if  mistaken,  may  be  rectified  in  equity,  222 
must  be  material,  221 

of  a  particular  fact,  7,  note  (6) 
not  be  ambiguous,  217,  218 
of  mistake  of  fact,  creates  no  estoppel,  221,  222 
should  be  pleaded  as  an  estoppel,  393 
tendency  of  modern  authority  to  construe  strictly,  219 

Recompense, 

estoppels  which  stand  upon,  19,  note  (k) 

Record 

admits  of  no  alteration,  19,  20 
admits  of  no  averments  to  contrary,  18,  20 
averments  which  stand  with,  are  allowed,  23 

concerninj?  nanios,  &c.  of  persons,  strangers  may  not  takr  advaiitagp 
of,  8 
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Hecoed — coniin  tie  ft, 

conclusive  effect  of,  19 

estoppel  by,  stronger  than  any  other  kind  of  estoppel,  4,  14,  19 
examples  of  matters  of,  38 — 40 

in  action  against  one  of  two  of  more  wrong-doers,  a  bar  to  an  action 
against  the  others,  56 
between  A.  and  B.,  no  estoppel  in  action  between  A.  and  C, 

except  in  certain  cases,  56 
a  bar  to  an  action  against  a  person 
having  privity  with  B.,  57 
brought  in  a  wrong  character,  or  under  a  mistake,  effect  of, 

30,  note  (v) 
by  A.  against  B.  and  C.  jointly,  effect  of,  in  subsequent 

action  between  A.  and  B.,  57 
wrongly  brought,  no  bar  to  an  action  rightly  brought,  30 
inter  partes,  rules  of  estoppel  respecting,  54,  67 — 59 

See  Judfftnent, 
in  order  to  create  an  estoppel,  must  be  that  of  a  court  of  concurrent 

or  exclusive  jurisdiction,  51 
is  conclusive  evidence  of  facts  therein  contained,  21 
mistakes  in,  effect  of,  24 

which  runs  to  the  disability  or  legitimation  of  the  person,  strangers 
may  benefit  by,  8 

Record,  Coubt  of. 

Court  of  Chancery  was  not  formerly,  on  its  equity  side,  18,  46 

definition  of  term,  17 

foreign  court  not  considered  in  England  to  be,  18 

modem  county  court  is,  47 

Recovbby, 

estoppel  by,  4 

Refekence, 

effect  of  finding  on,  41,  note  (n),  43,  note  (»),  59,  note  (u) 

Rehearing  Orders  under  Judicature  Act,  1873,  64,  note  {k) 

Release, 

conclusive  effect  of,  19^ 

effect  of  recital  on,  220,  223—225 

Rem,  Judgment  in, 

binding  on  strangers,  2,  note  (<f 

Remainderman, 

verdict  for  ono  is  ovideiice  for  another,  53 
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Removal  of  Pauper,  Order  for, 

does  not  affect  a  subsequent  settlement,  91 

effect  of,  if  quashed  at  Quarter  Sessions,  91,  92 

if  confirmed  at  Quarter  Sessions,  is  conclusive  as*to  fact  that  pauper, 

at  time  when  order  was  made,  was  settled  in  the  parish  to  which 

ho  was  sent,  91 
is  a  judgment  in  rem,  91 
not  conclusive  except  as  to  points  directly  decided,  92,  93 

Rent,  Acceptance  of, 

by  landlord,  estoppel  arising  from,  261 

by  person  having  no  title,  raises  no  estoppel,  259 

estoppel  by,  4 

Rent,  Payment  of, 

estoppel  arising  from,  246,  258 — 261 

if  induced  by  misrepresentation,  creates  no  estoppel,  259 

made  under  a  mistake,  creates  no  estoppel,  250,  257,  259 
presumption  arising  from,  may  be  rebutted,  258,  259 

Repair  of  HioirwAy, 
effect  of  order  for,  93 

REPI.EVIN, 

effect  of  judgment  in,  57,  58 

estoppel  in,  242,  248,  252,  258,  259,  note  («) 

Representation 

acted  upon  by  the  party  setting  up  the  estoppel,  to  his  prejudice, 

examples  of,  370^378 
amounting  to  licence  or  agreement,  effect  of,  341 
benefit  of  estoppel  can  only  be  claimed  to  extent  of  damage  sus- 
tained, 375—378 
by  acquiescence,  303,  311 — 353 
See  Acquiescence. 
appropriation  in  accounts,  319,  320 
authorising  the  settlement  of  an  action,  319 
bailee,  effect  of,  270 
bailor  of  chattel,  329 
broker's  principal,  328,  329 
conduct,  300 
factor's  principal,  330 

giving  a  servant  authority  to  order  goods,  318 
holding  oneself  out  as  partner,  326—328 
i«sue  by  company  of  debentures  payable  to  bearer,  330,  331 
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KePRESENTATION— C07i<inti<»rf. 

by  issue  by  company  of  share  certificates,  321 — 323 
neglect  of  a  duty,  300,  302 
payment  of  calls  by  shareholders,  321 
deposit  by  purchaser,  320 
i*oceipt  of  calls  by  company,  323 
refusal  to  produce  a  document,  31 9 
registration  of  shareholder  by  company,  323 

transfer  of  shares  by  company,  323 
statement  on  oath,  318,  319 
statutory  notice,  by  urban  authority,  to  execute  improvements, 

323,  324 
waiver  of  right,  302,  303,  319 
effect  of  bond  fide  issue  of  share  certificate  by  company,  335,  336 
election  to  take  one  of  two  remedies,  376   -378 
falsehood  in,  303,  308—318 

See  False  Representations. 
forgery  of  transfer  of  shares  on  estoppel  by,  373 
laches,  377 

misdescription  in,  332 
misstatement  in,  331 — 334 
negligence  on  estoppel  by,  304,  353 — 370 

See  Negligence, 
purchaser  leaving  indicia  of  title  with  vendor,  329,  330 
reasonable  infereuce  from,  304 — 309 
undertaking,  338,  339 
warranty  as,  339 
estoppel  by,  298  et  seq, 

need  not  necessarily  be  mutual,  5,  note  (o),  386 
binds  only  parties  and  privies,  304,  305 
examples  of,  305  et  seq, 

if  made  by  corporation  or  company,  effect  of,  380 — 390 
See  Corporations  and  Company, 
infant,  is  not  binding,  378,  379 
married  woman,  is  not  binding,  378,  379 

except  in  certain  cases,  379,  380 
parties  legally  incapacitated  from  contracting,  does  not 
raise  an  ei^toppel,  378 
intended  to  be  acted  upon,  ^ect  of,  by  way  of  estoppel,  304-— 309 

examples  of,  318—324 
may  be  by  woi'ds  or  conduct,  305 

corrected  by  subsequent  statement,  371 
retracted,  by  subsequent  statement,  371,  372 
meaning  of  word  **  wilfully,"  in  rule  laid  down  in  Pickard  v.  »S«fr.v. 

300,  301 
must  bo  of  existing  fact,  213,  309 


INDEX.  491 

Representation— confiw  M«rf. 

must  have  been  acted  upon  to  the  prejudice  of  the  party  setting  up 

the  estoppel,  310,  371,  372—874 
must  create  a  substantial  alteration  in  legal  position  of  party  acting 

on  it,  310 
of  existing  fact,  examples  of,  336 — 341 
of  intention,  effect  of,  338,  340,  341 
origin  of  estoppel  by,  298 
party  acting  upon  it,  must  have  acted,  in  the  transaction  complained 

of,  with  ordinarj'  caution,  310 
party  acting  upon  it,  must  have  been  innocent  of  fraud,  372 
party  making  it,  must  not  be  legally  incapacitated  from  entering  into 

obligations,  310 
payment  made  under    mistake  of   fact,  not  sufficient  to  support 

estoppel  by,  375,  37 (> 
principles  of  estoppel  by,  299  d  seij.,  303,  304 

propositions  laid  down  by  Brett,  L.  J.,  respecting  estoppel  by,  303, 304 
quoere,  whether  loss  of  remedy  on  Stock  Exchange,  sufficient  damage 

to  raise  an  estoppel,  310,  note  (e) 

Res  inter  alios  acta  alteri  nocere  non  potest, 
application  of,  to  records  inter  partes^  66 

Res  Judicata, 

object  of  rule  of,  63 
pro  veritatf  accipitnry  1 7 

Res  Judicata,  Plea  of, 

application  of,  63 

court  must  be  legally  constituted,  25 

elements  necessary  to  establish,  64 

judgment  must  be  final,  26 

in  case  of  foreign  judgments,  122 

must  be  specific,  401 

prevails  even  in  case  of  fraud,  if  the  fraud  was  within  the  knowledge 
of  the  party  at  the  time  when  judgment  was  obtained  against 
him,  and  was  not  then  set  up  by  him  as  a  defence,  65,  66 

principle  upon  which  it  depends,  61,  62 

Residence 

in  a  foreign  country,  efi'ect  of,  on  foreign  sentence  of  divorce,  180—183 

Restitution  of  Conjugal  Rights, 

foreign  sentence  of,  law  of  domicile  not  applicable  to,  182 

Rktiring  Partner, 
estoppel  on,  377,  378 
liabilitv  of.  300,  301 


toe  INDEX. 

Reversion  by  Estoppel,  227,  note  (c),  229 
doctrine  of, 

does  not  apply  to  trustees,  236,  237 

nor  to  surrender  of  copyholds,  237,  238 

did  not  apply  in  favour  of  cestui  que  use,  236 

limits  of,  236,  237 

not  regarded  favourably  in  equity,  236 
presumed  to  be  a  reversion  in  fee,  229,  236 

Eeyersioneb 

has  no  privity  with  tenant  for  life,  53,  54 

Rolls 

alterable  only  during  term,  21 
importance  of,  18 

Rules  of  Supeeme  Ooukt,  1883, 
admissions  under,  32,  note  (6) 
confession  of  defence  under,  28 
discontinuance  under,  29,  30 
dismissal  of  action  under,  no  bar  to  subsequent  proceedings,  So, 

note  (t) 
regulation  of  procedure  by,  31 

Rules  of  Tkinity  Tekm,  1853, 
effect  of  confession  under,  28 


Salvage, 

effect  of  judgments  on  claims  of,  83 

Schedule, 

estoppel  by  statement  on  oath  in,  318,  319 

Scire  Faclis, 

effect  of  judgments  in,  77,  note  (e) 

estoppel  in,  after  omission  to  raise  defence  to  action,  36 

Scotch  Diyouce 

conclusive  in  England  if  the  matrimonial  domicile  is  throughout  in 

Scotland,  177—179 
effect  of,  in  England,  in  a  subsequent  prosecution  for  bigamy,  173 — 

176 
on  legitimacy  of  issue  of  subsequent  marriage, 
176,  177 
effect  of,  in  Scotland,  175 

effect  of,  on  status  of  children  of  marriage  dissolved,  175 
See  Foreign  Sentences  of  Divorce. 


INDEX.  493 

SCOTLAAT), 

effect  of  dismissal  of  suit  for  declarator  of  marriage  in,  62 

Seceders, 

estoppel  on,  344,  345 

Second  Action, 

when  it  may  not  be  brought,  58  et  seq. 

Sententia  contra  matrimonium  nunquam  transit  in  rem  judi- 

CATAM, 

statement  of  rule,  37,  note  {g) 
rule  now  obsolete,  409,  note  (/) 

Sentences 

in  matrimonial  suits,  were  proceedings  of  quasi  record,  17 
of  college  yisitors,  were  proceedings  oi  quasi  record,  17,  18 

courts  martial.     See  Court  Martial, 

deprivation  and  expulsion,  conclusive  effect  of,  415,  416 

divorce,  conclusive  effect  of,  412 

ecclesiastical  court  could  not  be  pleaded  as  estoppels,  418 

nullity,  conclusive  effect  of,  84,  424 

Settlement, 

adjudications  of,  76,  91 — 93 
conclusive  effect  of  certificate  of,  305 
of  action,  estoppel  by  authorising,  319 

Share  Certificate, 

effect  of  issue  of.    See  Company, 

Shareholder,  Estoppel  on, 

by  acknowledging  the  ownership  of  shares,  312,  313 
acquiescence,  388 
laches,  347,  note  (w.),  348,  349 
negligence,  364 

non-payment  of  calls,  after  forfeiture  of  shares,  346 — 348 
payment  of  calls,  321,  387 
receipt  of  dividends  on  shares,  387 
registration  as  owner  of  shares,  387 

Shares, 

difference  between  irregular  and  invalid  allotment  of,  388,  note  (/} 

Sheriff's  Keturn 

conclusive  against  sheriff  in  an  action  for  making  a  wrong  return, 

40 
general  effect  of,  40,  41 
not  necessarilj'  conclusive  against  sheriff  in  other  actions,  41 
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Signature 

cannot  be  ratified  if  forged,  282  et  seq, 
effect  of  acknowledgment  of,  289 

forgery  of,  where  bill  is  subsequently  negotiated,  289,  290 

in  cases  of  negligence,  290,  291 
ratification  of,  282  et  aeq. 

Spiritual  Court,  Sentences  of, 
are  judgments  in  rem,  91 
are  not  matters  of  record,  37 
could  not  be  pleaded  as  estoppels,  418 
effect  of,  in  cases  of  nullity  of  marriage,  84 

Stamp  Act,  1870, 

conclufiiye  effect  of  decisions  of  commissioners  under,  99 

Statutory  Powers, 

judgments  and  orders  made  by  courts  of  summary  jurisdiction  under, 

77,  93—98 
generally  under,  77,  98—101 

Stock  Exchange, 

^icere  whether  loss  of  remedy  thereon,  is  sufficient  damage  to  raise 
an  estoppel,  310,  note  {e) 

Strangers 

bound  by  estoppels  by  record,  if  they  would  not  be  disinherited  by 
them,  54,  note  (u) 
formerly  by  sentences  of  the  ecclesiastical  court  in  favour  of 

marriage,  412 
by  judgments  in  rem,  2,  note  {d) 
effect  of  fraud  on,  71,  72 

See  Fraud. 
not  usually  bound  by  estoppels,  5,  305 

records  inter  partes,  54,  65 
not  bound  by  proceedings  to  which  they  were  not  parties,  420,  421 
not  bound  by  statements  in  private  Acts  of  Parliament  which  pre- 
judice their  interests,  39 
reason  why  they  cannot  take  advantage  by  estoppel  of  record  upon 
verdict,  54,  note(0 

Subsequent  Action, 

facts  wmter  perada  et  ad  notitiam  perventa  may  be  introduced  in,  61 

Summary  Jurisdicttion,  Judgments  of  Courts  of, 
effect  of  conviction  for  non-repair  of  highway,  94 
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Summary  Jurisdiction,  Judgments  of  Courts  of, — cAjiUinutd, 

eifect  of  dismissal  of  summons,  under  Public  Health  Act,  for  expense^^ 
of  paving,  95 — 98 
order  for  repair  of  highway,  93,  94 
facts  necessary  to  give  jurisdiction  must  appear  on  the  face  thereof, 

99 
may  operate  as  an  estoppel  between  the  parties,  96 
not  conclusiye  on  matters  incidentally  cognizable,  97 

unless  court  had  jurisdiction,  96,  97 
under  special  statutory  powers,  77,  93—98 
See  StcUiUory  Powers, 

Super  Visum  Corporis, 

effect  of  coroner's  inquisition,  115,  116 

Superior  Court, 

conclusive  efifect  of  record  of,  19 

SUPFOBALS 

did  not  create  an  estoppel,  32 

at  any  rate  after  non-suit,  7 
effect  of,  7,  32,  note  (d) 

Surety, 

effect  of  acquiescence  by,  349,  350 

Surplusage 

does  not  act  as  an  estoppel,  7 

urrender 

by  deed,  261 

operation  of  law,  261,  262 

cannot  be  occasioned  by  a  void  lease,  265 

difficulty  as  to  what  constitutes,  in  the  case  of  corporeal  heredita- 
ments, 263,  264,  267 

distinction  between  cases  where  the  new  tenant  is  admitted  by  the 
landlord  before,  and  after,  communication  with  the  old  one,  267, 
268 

estoppel  arising  from,  261  —268 

explanation  of,  262,  263 

illustrations  of,  265,  266 

mere  demise  of  incorporeal  hereditaments  to  stranger,  with  tenant's 
consent,  insufficient  to  constitute,  267 

no  bar  respecting  causes  of  action  which  arose  prior  to  surrender, 
268 

rules  respecting,  264,  265 

takes  effect  as  an  estoppel  in  paie^  262 
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Surrender  of  Copyholds, 

doctrine  of  feeding  the  estoppel  does  not  apply  to,  237 
no  estoppel  arises  from,  238 


Tenant 

estopped  from  disputing  his  landlord's  title,  241  ef  $eq. 
See  also  Landlord  and  Tenant, 

Tenant  at  Will, 
estoppel  on,  247 

Tenant  by  the  Ourtesie, 
estoppel  on,  5 

Tenant  by  Sufferance, 
estoppel  on,  2i7 

Tenant  for  Life 

has  no  privity  of  estate  with  reversioner,  53,  54 

j 
Tenant  from  Year  to  Year, 

estoppel  on,  247 

Tenant  in  Dower, 
estoppel  on,  5 

Terms, 

provisions  of  Judicature  Act  respecting,  20,  note  (m 

Testament 

proved  under  seal  of  ordinary,  not  conclusive  except  as  to  authen- 
ticity of  will,  37 

Title 

by  estoppel,  304,  305,  373 
effect  of  pleading,  31 

Trading 

by  bankrupt,  effect  of,  351 — 353 

Transit  in  rem  judicatam, 
origin  of  maxim,  63 

Trespass, 

action  of,  no  bar  to  an  action  in  detinue  or  account,  31 
estoppel  in  actions  of,  248 
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Ultra  Vires, 

application  of  doctrine  of,  to  acts  of  companies,  {388 — 390 

coi-porations,  380 
effect  of  doctrine  of,  on  contracts  by  corporations  and  companies, 

207,  208,  385,  note  (y) 
when  a  good  answer  to  the  plea  of  estoppel,  208,  et  seq. 
See  Company, 

U^'AUTHORISED  SIGNATURES  TO  BiLLS,  &C., 

ratification  of,  282  H  aeq,,  295,  296 

Undertaking 

is  not  a  representation  so  as  to  create  an  estoppel,  338,  339 

Under-tenant, 

estoppel  on,  244,  note  («) 

Urban  Authority, 

estoppel  on,  seising  from  a  statutory  notice  to  execute  improvements, 
323,  324  • 

Use  and  Occupation, 

effect  of  expiration  of  landlord's  title  as  to  part  only  of  the  premises, 

250,  note  (a) 
estoppel  in  action  for,  243,  244,  248,  251 


Vendor, 

estoppel  on,  274,  305 

Verdict 

» 

against  ancestor,  estoppel  on  heir,  53 

intestate,  estoppel  on  administi'ator,  53 
testator,  estoppel  on  executor,  53 
wife,  estoppel  on  future  husband,  53 
between  parson  and  occupier,  evidence  between  his  successor  and 

another  occupier,  54 
criminal,  effect  of,  in  a  subsequent  criminal  case,  111,  note  {m) 
not  evidence  in  a  subsequent  civil  case,  108 — 111 
reason  for  its  non-admissibility  as  evidence  in  a  civil  case, 
109—111 
See  Conviction  and  Acquittal, 
distinction  between  effect  of,  when  given  in  a  civil  and  in  a  criminal 

case,  112 
estoppel  by,  26  et  scq. 
in  divorce,  effect  of,  85 
in  favour  of  one  remainderman,  evidence  for  another,  53 

K   K 
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Verdict —  con  tin  ued. 

in  order  that  it  may  be  evidence  for  or  against  any  one  claiming 

under  a  party,  claim  must  have  been  acquired 
subsequently  to  verdict,  27 
operate  as  an  estoppel,  the  matter  must  have 
been  actually  in  issue,  26,  note  (h) 
int^r  partes  is  not  usually  evidence  against  strangers,  27,  note  («) 

reason  why  strangers  are  not  bound  by,  55 
is  an  estoppel  upon  the  same  matter  afterwards  arising  between  the 

same  parties,  26 
may  work  an  estoppel,  even  though  false,  20 
of  guilty,  in  what  respects  different  fix>m  a  confession,  112,  note  (o) 

on  indictment  for  non-repair  of  road,  conclusive  evidence 
on  subsequent  indictment  for  same  offence,  113 
on  issues  in  chancery  suit,  creates  no  estoppel  apart  from  decree  and 

pleadings,  27 
on  matters  in  issue,  is  evidence  for  and  against  parties  and  privies, 

27 
whereon  an  attaint  lies,  estops  parties  and  privies,  26 
without  judgment,  works  no  estoppel,  26 

works  no  estoppel,  in  other  actions,  respecting    facts   that  aie   not 

inconsistent  therewith,  33 
upon  points  not  comprised  there- 
in, 33 

TiSITOBS  OF  COLLBGES, 

sentences  of  deprivation  by,  76,  88,  89 
See  CdUge  Visitors, 

Von)  Deeds, 

no  estoppel  arises  frt)m,  203 — 205 

Yon)  Lease 

cannot  create  a  surrender  in  law  of  a  prior  valid  and  subosting  lease, 
265 

Von)  BEGoyEBiBS 

might  create  an  estoppel,  38 

Voidable  Deeds 

may  create  an  estoppel,  205,  note  (u) 


Waivbb  of  Rights, 

estoppel  by.  319,  343,  344,  note  ( f) 

Waiver  of  Public  Rights, 
no  estoppel  by,  343,  not«  (/") 
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Warehouseman, 

estoppel  on,  272,  273 

Warrant  of  Attorney, 
estoppel  by,  4 

Warranties  and  Estoppels, 
difference  between,  9,  10 

WARRANTI^  CARTiE, 

writ  of,  10 

Warranty, 

effect  of,  as  a  representation,  339 

Warranty  of  Neutrality, 

foreign  sentence  in  Admiralty  conclusiye  against,  183—186 
except  in  certain  cases,  187,  188 

Warranty  of  Title  by  Bailee, 
effect  of,  270,  note  (») 

Widow 

continuing  in  possession  after  hasband*s  death,  estoppel  on,  4 

Will 

of  ancestor  binds  heir,  195 

Writino, 

estoppel  by  matter  of,  4 

Wrono-Doers, 

effect  of  judgment  against  one  of  two  or  more,  56 
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«Dnl13eMaBiflB."    Demy  8vou    1883.  5t. 
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Duty  of  an  Arbitrator,  and  the  Lavsr  of  Sub- 
missions and  Awards ;  with  an  Appendix  of  Fanna, 
and  of  the  Statatee  relating  to  Ajtbitration.  By  FRANdB 
BUSSELL,  Esq.,  M.A.,  Barrister^tt-Law.  Sixth  Edition.  By 
the  Author  and  HEBBEBT  RUBSELI^  Esq.,  Barrister-at-Law. 
Boyal8To.    1882.  S6t. 
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ARTICLED  CLERKS.— Rubinstein  andlA^ard's  Articled 
Clerks'  Handbooks— Being  a  Couiae  and  Practical  Guide 
to  all  the  Steps  Neoeasazy  for  Entering  into  Artiolse  of  Clerkah^ 
passing  the  Fkeliminaiy,  Inteime^ate,  Final,  and  Honoun  Exami- 
natlonB,  obtaining  Admissiim  and  Ceriiaoate  to  Bnctiae,  with  Notes 
ci  Caaes,  Suggestiona  as  to  Mode  of  Beading  and  BooIbb  to  be  read 
dntfaw  Articles,  and  an  Appendix.  Third  Edition.  By  J.  8. 
BUBINSTEIN  and  8.  WARD,  Solicitcn.    12mo.    1881.  4t. 

•*  Ke  srttded  slerk  ihoold  be  iHtboat  it"  -Lcm  limtt. 
Shearwood. — Vide  "  Examination  Guides." 

ARTICLES  OF  ASSOCIATION.— Palmer.— Ftdr^ConTeyanoing.'' 

ASSETS,  ADMINISTRATION  OF.— Eddis'  Principles  of 
the  Administration  of  Assets  in  Payment  of 
Debt&  ByABTHnBSHELLYEDDI8,aneof  Herliajesty'a 
ComMML    1>emy8Ta    1880.  6i, 

AUSTRALASIAN  COLONIES.— Wood's  Laws  of  theiAufi- 
tralasian  Ck>lonies  as  to  the  Adminisliration 
and  Distribution  of  the  Estate  of  Deceased 
Persons;  with  *  FKliminaiy  Part  on  the  Faondaiton  and 
Boundaries  of  those  Colonies,  and  the  Lsmr  Ja  forse  in  them.  By 
JOHN  DENNISTOUN  WOOD,  Emy,  BaRJsts»-lU.La«.  Boyid 
18mo.    1884.  ^ 
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AVERAGE.— Hopkins'  Hand-Boole  of  A^verage,  to  ^ntuth 
IB  added  a  chapter  911  ArbifcrfttioiL-—FQarlh  Edition.  By  M!ANLBY 
HOPKINS,  Esq.,  Author  of  "A  .McniMi  of  limne  iBSurance," 
4bQ.    DemySvo.    188^.  21i. 

Lowndes'  Law  of  General  Avera^e.^Bn^^  and 
Eoreign.  Fonrth  Edition.  By  BIOfiABD  LOWNIXBS,  AathoK 
•of  **  The  Law  of  Marine  InsnrMioe,"  fta  {ia  prtpa/ration,) 

BALLOT — FitzGcNP^drs  BaUpt  Act.— With  an  ImsoDMomoH. 
Forming  a  Gnide  to  the  IVoeedaie  at  Parliamantary  and  Mnmdpal 
Blaetions.  Seoond  Edition.  By  GEBALD  A.  B.  FITSaflBALD, 
H.A.,  ISmi^  Banutar^t-Law.    Foa[».  dTo.    1876.  6s.  6<f. 

BANKINQ.— Walker's  ^retatise  on  Banking  Law.  By 
J.  D.  WALKER,  Esq.,  Barriater-at-Law.   Demy  8vo.    1877.    lit. 

BANKRUPTCY.^Chitty's  Index,  Vol.  I.— Fiefe  "Digests.*' 
Gray's  Bankruptcy  Manual.— The  Bankrapt<7  Act,  1888, 
and  the  Bules,  Orders,  Forms  and  Scales  thereunder,  with  short 
Notes,  giving  cross-referenoee,  references  for  comparisons  with  the 
corresponding  provisions  of  the  old  Statutes  and  Bules,  and  Cases 
incorporated,  and  Beferences  for  aU  the  Beported  Decisions,  an 
Introd«otioA,  showing  the  Changes  effected  by  the  Act,  an  Analyiis 
of  the  Act,  an  Appendix  on  the  Debtors'  Acts,  &;c.,  Tables  of 
Statutes,  Rules  and  Oases,  and  a  Full  Index.  Second  Edition.  By 
GEO.  G.  OKAY,  LL.D.,  Esq., Barriater-at-Law.  8vo.  1884.  I2s.6d. 

Haynes'  Liectures  on  Bankruptcy;  originally  de- 
livered before  the  members  of  the  LivMpool  Law  Students'  Associa- 
tion. By  JOHN  F.  HAYNES,  LL.D.,  Author  of  the  '<  Student's 
Statutes,"  the  *'Stua«Dt'sLeadingCase0,"&c.  Boyall2ma  1881  6m 

Joel's  Manual  of  Bankruptcy  and  Bills  of  Sale 
X^avsr,  with  analytical  Notes  to  the  Banlmiptoy  Act,  1883,  and 
references  to  the  leading  Cases  in  Bankruptcy,  under  the  1849, 
1861  and  1869  Acts,  and  the  Bills  of  Sale  Aets,  1854,  1866,  1878, 
and  1882,  and  Debtors  Acts,  1869  and  1878,  together  with  JLdIsb, 
Orders,  and  Forms,  Forms  of  Deeds  of  Composition,  Bills  of  Si^le, 
and  Bules  of  Interpleader,  kc.  By  J.  EDMONDSON  JOjEL,  Esq., 
Btfrister-at-Law.    Demy  8vo.    1884.  12.  5«. 

Rigg's  Bankruptcy  Act,  1883,  and  the  Debtors 
Act,  1869,  ^^ith  the  Rules  and  Forms  belong- 
ing thereto,  and  the  Bills  of  Sale  Acts,  1878  and 
1882.  Edited  with  a  Commentaiy.  By  JAMES  AloMXTLLEN 
BIGG,  Esq.,  Barrister-at-Law.    Boyal  12mo.    1884  10<.  6(2. 

Salaman's  Analytical  Indexrto  tha  Bankruptcy 
Act,  1883.— By  JOSEPH  S»YMOUR  SALAMAN,  Esq., 
SoUdtor,  Author  of  *< Bankn^itsy  Act,  1869,,siiiti&  IMm,"  "liqui. 
dation  by  Anmngement,"  ^.  Uniform  with  the  Act,  1883.  Nef,  St, 

Do.,  with  Bankruptcy  Act  (official  copy),  in  timp  leather.  Net,  9s. 

Dot,  da  .'^    iptai!ieaived«UQ»p  leather.    Net,lU. 

'Williams'  Law  and   Practice  in  Bankruptcy: 

comprising  the  Bankruptcy  Act,  1883,  the  Debtors  Acts,  1869, 
1878,  and  the  Bills  of  Sale  Acts,  1878  and  1882.  Third  Editkm. 
ByR.VAUQHAN  WILLIAMS  and  W.VAUGHAN  WILLIAMS, 
assisted  by  EDWARD  WM.  BANSELL,  £«¥».,  Sarristezs-at- 
Law.    Demy8vo.    1884.  U  8«. 

**  We  miss  nothing  In  the  book  whSeh  is  neossssry  maftsrisl  for  andeniUadkig  tho 
new  syBtem." — Law  Journal. 
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BANKRUPTCY.-«m«nic«i 

^Vlllis'  Lavsr  and  Practice  in  Bankruptcy  under 

the  Bankruptcy  Act  of  1883,  and  the  Rules 

^  and  Forms,  with  Notes.    By  E.  COOPER  WILLIS   Era., 

one  of  Her  Majesty's  Counsel,  assisted  by  A.  R  WHITEWAY, 

Esq.,  Bamsterat-Law.    Demy  8vo.     1884.  V.  IGs. 

"The  notes  give  a  good  aocouat  of  the  cases  beadng  on  the  sections  of  the  Act" — 

Low  Joumai. 

*'  The  book  is  extremely  well  printed,  and  the  index— the  work  of  Mr.  Whiteway — 
is  all  that  oouid  be  desired.'*— 6Mtater«^  J&um€L 

BILLS  OF  EXCHANQE.^Chalmer8'  Digest  of  the  Lavv 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.  By  U.  D.  ChALMEKS,  of  the  Inner  Temple,  Eeq., 
Bamster-at-Law.    Second  Edition.    Demy  8to.    1881.  15s. 

BILLS  OF  LADINa— A  Treatise  on  the  Law  of  Bills  of 
Lading.  By  EUGENE  LEGKJETT,  Solicitor  and  Notary 
Pnblic.    Demy  870.    1880.  IL  !«. 

BILLS  OF  SALE— Fithian's  Bills  of  Sale  Acts,  1878  and 
1882.  With  an  Introduction  and  Explanatory  Notes  showing  the 
changes  made  in  the  Law  with  Respect  to  Bills  of  Sale,  together  with 
an  Appendix  of  Precedents,  Bules  of  Court,  Forms,  and  Statutes. 
Second  Edition.  By  EDWABD  WILLIAM  FITHIAN,  £«!., 
Banister-at-Law.    Boyal  12mo.     1884.  6«. 

"The  notes  appear  thoroughly  reliable."— Za«0  Tinta,  Xarch  22, 1^^ 
*'  Mr.  Fithian  B  book  will  maintain  a  high  place  among  the  most  practically  usefol 
editions  of  the  Bills  of  Bale  Acts,  1878  and  1882."- low  Magadnt. 
Joel.— Ffcis  '*  Bankruptcy." 

BOOK-KEEPINQ.— Matthew  Hale's  System  of  Book- 
keeping for  Solicitors,  containing  a  list  of  all  books  ne- 
cessary, with  a  comprehensive  deecxiption  of  their  objects  and  uses 
for  the  pnrpoee  of  Drawing  Bills  of  Costs  and  the  rendering  of  Cash 
Aooonnts  to  clients;  also  showing  how  to  ascertain  profits  derived 
from  the  business ;  with  an  Appendix.    Demy  8vo.    1884.  Ss. 

"We  think  this  is  by  far  the  most  sensible,  useful,  practical  little  work  on 

Soliciton*  book-keeping  that  we  have  seen."— Xa«  StudtnUf  Journal, 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  Amenoaa  Dedsioos.  By  J.  H. 
B.  BROWNE,  Esq.,  Bairister-at-Law.    Sva    1878.  18s. 

CHANCERY,  mui  Fitte  "  EQUITY." 

Chitty's  Index.— y«fe  "Digerts." 

Daniell's   Chancery    Practice.— The   Practice   of   the 

Chancery  Division  of  the  High  Court  of  Justice  and  on  appeal 

therefrom,  being  the  Sixth  Edition  of  Daniell's  Chaaceiy  Practioc^ 

with  alterations  and    additions,   and  references  to  a  oompanion 

Volume  <^  Forms.  By  L.  FIELD,  E.  C.  DTTNN,  and  T.  RIBTON, 

assisted  hj  W.  H.  Upjohit,  Banisters-at-Law.    2  vols,  in  3  parts. 

Demy  8vo.    1882-84.  (K.  6s. 

***  VoL  77.  may  he  had  9eparatdy  in  2  parU,    Price  iL  4j. 

"  There  is  to  be  found,  In  erery  part  of  tiie  book  we  have  examined,  evidence  of 

great  care ;  the  cases  are  not  merelv  jotted  down,  but  analysed  and  considered,  and 

no  pains  appear  to  have  been  spared  to  render  the  inf  orraaticm  given  both  aocurats 

and  complete.    TUs  is  Ugh  praise,  but  we  think  it  is  fully  wanantod  by  the  result 

of  our  examination  of  the  work.    ...     It  is  exactly  what  it  professes  to  bo— a 


concise  and  careful  digest, of  the  practice."    MkUvn*  Journal. 

*'  A  complete,  trustworthy,  and  Indispensable  guide  to  the  practice  of  the  Chancery 
Division."— £«w  Timg*. 

**A  mine  of  information  for  ready  raferenoe  whenever  the  practitioner  msy 
have  occasion  to  seek  for  guidance." — Low  Magatbu, 

*«f  AU  iiutidard  Lm»  Wininoreh^inSUKk^inlam^affmmdotUrhmdinye, 
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CHANCERY.-OMtfNMi. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  DiaserUtioiiB  and  Notes.  Being  the  Third  Edition  of  *<Dftmell'e 
ChAnoery  Fomu.'*  By  WILLIAM  HENBY  UPJOHN,  Eaq^ 
of  Gny'i  Inn,  &c.    Demy  Sva     1879.  21,  2f. 

Haynes'  Chancery  Practice.— The  Practice  of  the  Chan- 
eery  Divinon  of  tiie  Him  Court  of  Justice  and  on  Appeal  therefrom. 
By  JOHN  F.  HATN^  LL.D.    DemySva    1879.  U6f. 

Mackenzie.— Fufe  "Bules  of  the  Supreme  Court" 
Morgan's  Chancery  Acts  and  Orders.— "^th  Notea. 
Sixth  Edition.  Adwted  to  the  new  Practice  by  the  Bight  Hon. 
OEOBOE  OSBOBNE  MOBGAN,  one  of  Her  Majeity's  CouomI, 
Her  Majesty's  Judge  Advocate  General,  and  E.  A  WUBTZBUBG 
of  Lincoln's  Inn,  £q.,  Baxrister-at-Law.  {In  prnaratUm, 

Morgan  and   Wurtz burg's   Chancery   Costs.— 

KMi«*«  Costs." 
Napier.—  Vide  '*  Common  Law." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1888.- Third  Edition.  By  SYDNEY  PEEL^  of  the 
Middle  Temple,  Esq.,  Banister-at-Law.  Demy  8vo.  1888.  8t.  M. 
"  A  Talusble  little  trestiM.  .  .  .  Subatantlalsltorfttlonsof  thepracttoeandnew 
Rules  are  indicated  by  abort  footnotes.*— law  limm. 

**A  Tory  commenaable  aketcb  of  tbe  modem  practice  of  the  Chancery  Divi- 
sion.   .    .    .    Enriched  with  a  yety  full  list  of  cases  bearing  upon  tbe  praetioe  of 
tbe  Cbanoery  Division,  giving  references  to  all  tbe  Reports.**— law  JounuU, 

"  Tbe  book  will  oive  to  tbe  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  tbe  Judicature  Acts  and  Orders.**— So«id(or<'  JoumaL 

CHANCERY  PALATINE  OF  LANCASTER*— Snow  and  Win- 
Stanley's  Chancex*y  Practice.— The  Statutes,  Consoli- 
dated and  General  Orders  and  Roles  of  Gonrt  relating  to  the  Praotioe, 
Pleading  and  Juiisdiotion  of  the  Ooort  of  Ohanoeiy,  of  the  County 
Palatine  of  Lancaster.  With  Cofrfons  Notes,  Time  Table  and 
Tables  of  Costs  and  Forms.  By  THOMAS  SNOW,  M.A.,  and 
HEEBERT  WINSTANLBT,  &qn.,  Bamsters-at-Law.  Royal 
8to.     1880.  1^.  lOi. 

CIVIL  LAW.— Bo^v\ryer'8  Commentaries  on  the  Modern 
Civil  Lavv.— Royal  8to.    1848.  18^ 

COLLISIONS^r-Lowndes' Admiral  ty  Law  of  Collisions 
at  Sea.— 8yo.    1867.  7«.  ad. 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea^  With  an  Appendix  containinff  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  fognlations 
(of  1868  and  1880)  for  peventing  Collisions  at  Sea ;  and  local  Rnlei 
for  the  same  purpose  in  force  in  the  Thames,  the  Meney,  and  dse- 
where.  By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-lAw, 
Demy  8vo.    1880.  12fl. 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Praotioe  of  Appeals  from  the  Plantations.     8to.   1884.    II.  if, 

COMMENTARIES  ON  THE  LAWS  OF  ENQLAND.— Broom  and 
Hadley*s  Commentaries  on  the  La-ws  of  Eng- 
land. By  HERBERT  BROOM,  LL.D.,  and  EDWARD  A. 
H ADIiET,  M.A.,  Barristers-at-Law.  4  vols.  8yo.  1869.  {Pmk- 
U8h£doiZL99.)  Net,  11  U 
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COMMERCIAL  LAW.— The  French  Code  of  Commerce 
and  most  usual  Commercial  Lavsrs.  VnOk  » 
Theoretical  and  Practieal  Coimneiitttry,  and  %  Compe&diam  of  the- 
judidfll  organusstion  and  of  the  ooone  of  prooedore  before  the^ 
Tribunals  of  Comm«roe ;  together  wMi  the  text  of  the  law ;  the> 
moflt  recent  dedsfona,  and  a  glosBary  of  Frendi  judicial  tennc  By 
Ia  OOIRAND,  licenri^  en  dtnitL    Delay  8to.    IdSa  22.  8c 

Levi.—  Vide  "  Intematioaal  Law/* 

CCmUNiOfi  LAW.— Allen.— Ft<fe  •*  Pleading." 

Archibald's  Country  Solicitor's  Practice;   ». 

Handbook  of  the  Practice  in  the  Qneen's  Bench  Dividon  of  the 
High  Court  of  JuMlce;  wfth  Statutes  and  Forms.  By  W.  9.  A. 
ARCHIBALD,  Esq.,  Barritfter^at-Law,  Anther  of  **  ToauB  of  Smn- 
monsee  and  Ordem,  with  Notes.    Boyal  l^mo.     1891.  12.  (ml 

B^Bill's  Short  Digest  of  the  Common  Lavv^;  befa^ 
the  Principles  of  Tortfr  and  Oontraces.  Chiefly  fotmded  upon  tha- 
worics  of  Addison,  with  Ilhiitrfttive  Omm,  for  the  use  of  StudontiL. 
By  W.  EDBfUND  BALL,  LL.B.,  late  '*Holt  Scholar  **  of  Qtmfm 
Inn,  Barrister-at-Law  and  Midland  Circuit  DemySvo.  18S0»  16t. 
"  The  prindpleB  of  the  law  are  Teiy  deaHy  i^d  omeisdy  stated.**— £a»  /oinMl. 

Ball.— Fiefe  " Leading  Cases "  and  "Torts." 

Bullen  and  Lea Ke.-^Fv2«^' Pleading." 

Ghltty's  Archbold's  Practice  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice 
in  Civil  Proceedings,  indndlng  Appeals  to  the  Court  of 
Appeal  and  House  of  L«rds.  Fourteenth  Edition.  Revised  and 
adapted  to  the  New  Praetloe.  By  THOS.  WILLES  CHITTT, 
Esq.,    Barrister-at-LaW.  {In  the  prem^y 

Chitty's  Forms*— F'i**' Forms.'? 

Pisher*s  Digest  of  Reported  Decisions  in  all  the 
Courts,  V7lth  a  Selection  from  the  Irish;  and 
references  to  thet^ttftes,  Rules  and  Orders  of  Courts  from  176tf 
to  1883.  Compiled  and  arranged  by  JOHN  MEWS,  assisted  by 
CECIL  MAXTRICE  CHAPMAN,  HARRY  HADDEN  WIGKES 
SPARHAM  and  ARTHUR  HORATIO  TODD,  Barrlsten-at- 
Law.  {In  ^pret$J^ 

Fouikes.— Fufe  **  Action." 

Napter*9  Concise  PracticfC'of  the  Qxieen's  Bisnch 
and  Chancery  Divisions  and  of  the  Court  of 
Appeal,  based  on  the  Rules  of  the  Sup»eme  Court,  1888,  wMi 
an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
<^  Students.  By  T.  BATSMAN  NAFIBR,  of  the  Imnf  Tenpla, 
Barrister-at-Law.    Demy  8to.     1884.  lOf. 

Shirley.— 7f(2s'< Leading  Cases;" 

Smith's  Man«ial<  of  Gc^fnmo«i  La^vv^.— ForPMWiitioiMn 
aad-Students.  Compridng  the  ftuidMtMataltpflttdples  and  thepointi 
most  nsnaUy  ocmming^in  daily  life  mA  piadSfae.  By  JOSLAiu  W. 
SMITH,  B.C.L.,  Q.O.    Ninth  BdiHoiik    Iteo.    1880.  I4t. 

COMMONS  AND  INCLOSURCS.— ChaimO^errs'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
Indnding  Public  Parka  and  Becreatton  Oroonds,  with  Ttxkm  Mmt 
documents ;  precedents  ^  by-laws  and  MgnU^ons.    The  Statutes  in 
full  and  brief  notes  of  lea^  oases.    By  GEORGE  F.  CHAM- 
BERS, Esq.,  Bamster-at-Law.    Imperial  8to.    1877.  Hi.  M. 
COMPANY  LAW.— Palmer's   Private    Companies,   thdr 
Formation  and  Advantages ;  or,  How  to  Convert  your  Businesa  - 
■into  a  Private  Company,  and  the  benefit  of  so  doing.    With  Notea- 
on*' Single  Ship  Companies."    Fifth  Edition.    By  F.B.  PALMER 
Esq.,  Barrister-at-Law.    12mo.    1884.                                  A«i,2i^ 
\*  AU  tUmda/rd  Imw  Worht  a»<<iq><  ta  Stodb^tatowcoZ/oarfortsr  fttxftiiyfc 
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COMPANY  LAW.-a«««ni«f.  " 

Palmer.—  Vide  **  ConveyBncfaif;.*' 

Palmer's  Sliareholder»'  amil  Directops'  Legal 
Companion.— A  Maatial  of  evety-day  Law  and  Braotioe  for 
Promoten,  Slnrehcdden,  Dizecton,  SecrulMto,  Creditom  and  Solid- 
ton  of  Compiriiw,  imder  the  GompaniaB'  Acti^  186i  to  1880. 
Fonrth  Edition.  "With  an  AppendRz  on  the  Ounf  wmuc  of  BniiiiMi 
Gbncenu  into  Prhrate  Companies.  By  F.  B.  PAUCBB^  Bb).,  Bar- 
ri«ter-at-Law.    12niA.      1H88.  ym^28.(kL 

Thring.— rufe  •«  Joint  Stodo;'' 

COMPENSATION.-Cripps'  Treatise  on  the  Principles 

of  the  La>v  of  Compensation.    Second  Edition.    By 

C.  A.  CRIPPS,  Esq.,  of  the  Middle  Temple,  Banister-^t-IiBa. 

"Demj  8vo.    1884.  tti, 

"IhoaaaiioT  the  book  &  complete  tnitin  on  the  tubjaet  in  wfafeh  it  prafiMW  to 

CONTINGENT  REMAINDERS.— An  Epitome  of  Feame  on 
Contingent  Remainders  and  Executory  De- 
vises,   intended  for  the  Ubo  of  StndentiL    By  W.  M:  C.    Poal 

8yo^    1878.  6i.  6d. 

**  Vie  student  will  find  a  penual  of  this  epiteme  of  greet  fihie  to  hfaB.*— lew  Journal 

COMTR ACTS.— Addison  on  Contracts.— Biing  a  Thsatise  on 
the  Lair  of  Contiaeta.  Eighth  Edition.  By  HORACE  aMTTTT^ 
Esq.,  Barriflter-at-Law,  Reooider  of  Linoofa^Anthor  of  "  A  Tteatiaa 
on  the  Law  o£  NegUgenoe,"  Ae.    Bgyal  8va     1888.  2L  Mi 

'  To  the  praqpnt  editor  must  oe  given  all  pndee  wfaieh  nntlrtng  industry  end  in> 


telflgeBt  Teeeereh  can  command.    He  hae  preeented  the  piofeaeioa  with  the  law 
teoogbt  down  to  the  pieHentdate  deaiiy  ana  folly  stated.  "—law  Tinua. 

"We  think  that  this  edition  of  Addison  will  TnaintaiTi  the  repatetlon  of  the  work 
as  a  satisfactory  guide  to  the  vaet  storefaoaee  of  durislnns  on  eontnot  law.**:— *»{<ei^or^ 
laumai. 

Pry.'-VUk  "  ^leeifio  Pttfomnoa^" 

Leake  on  doatraets. — An  Elementarf  DIgeit  el  the  Law 

of  ContHMJla  (being  a  nefir  edition  of  ''  The  Elemente  of  the  Iaw  of 

Contracto").     By  STIPBEN   MARTOT  LEAKE,  Banlster-ait- 

Law.    1  yol.    Demy  S^n,    1878w  12. 18& 

Pollock's  Principles  of  Contract— Being  a  Treatiae 

on  the  General  Prind^ei  relating  to  the  Validi^  ol  Agreemanii 

in  the  Law  of  England.     TUrd  Editim,  veviMd  and  partly  i^ 

written.    Bf  FREDERICK  POLLOCK,  of  Linoalo*!  £u^  Eaq., 

Barrister-at-Law.    Demy  8iro.    188L  11  St, 

Tlwiate  IiOTd  Chief  Jnstlea  of  Xnffhmd  in  his  Jndcmeat  in  MetrcmoUiam  Jleilwsy 

eonnmmw.  Broadtmandothtrt,  said.  "The  lAw  Is  waU  nut  hy  icr.  Vtedertok 

Sol&okln  his  -TWTT  Able  snd  learned  woric  oa  Oontsaola"— At  nsiea 

*•  We  haye  nothfng  but  pralea  for  thte  ^third)  editloin.    Ihe  material  recent  oases 

have  been  added  and  the  whole  work  has  been  carefully  reyised.*'—iSdtfaton'/0«nia{. 

t*^  -wsrk  wUcfay  in  our  opinion,  shows  great  abiiit|r»  a  disoeraing  intellect,  a 

eomnrebeneiYe  mind,  and  painstaking  indusianr."— law  jWnoi. 

"  Sw  the  vurpoees  of  the  enadent  there  is  do  beek  ecpial  te  ICr.  PeOoek^" 

*•  Be  has  ssceeedsd  in  wflting  a  book  on  Ck>ntlaots  whlob  the  working  lawyer  will  find 

m  naefr]  for  reference  as  any  of  Its  predecessors,  and  which  at  the  same  time  will  give 

the  student  what  he  will  seek  for  in  vain  elsewhere,  a  coapiete  roMsiiateef  the  Uw,"— 

Smitli's  La^v  of  Contracts.  —  Seventh  Edition.  By 
V.T.  THOMPSON,  &i).,Baauter«t-T«aw.  Demy8yo.  1878.  U  If. 

CONyCyANCINQ—Dart.— Ftkie  *'  Vendora  and  Purchaaera.** 

Harris  and  Clarkson's  Conveyancing  and  La^w 
of  Property  Act,  1881,  and  the  Vendor  and 
Purchaser  Act,  lb74 ;  with  Introdnetion^NoteaandCopioaa 
Index.  By  W.  MANNING  HARRIS,  M.A.,  and  THO&AS 
CLARK80N,  M.A.,  BaifutenMii  Law.    Demy  8vo.    188Z         H, 

\^ M  tUmdaird Lam  Wwk»wrthtfiiim  Siodo^  tn  Urn aUfond  other  Hndinga, 
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CONVEY  ANCINC- 

Greenwood's  Manual  of  Conveyancing.— A  liamuJ 
of  the  Pkftctioe  of  Omveyaaoiiig^ihowlnff  thepraieiit  Raetioe  nlalliig 
to  tho  daily  rontliie  of  CoiiTeyincmg  In  SoUciton'  Oflloes.  To  wMcfa 
are  added  Coneiae  Common  Fonna  and  Prenedenta  in  Conyeyaneing. 
Seventh  Edition.  Indnding  a  Snpplemint  written  with  apedn 
reference  to  the  Acta  of  1882,  and  an  Appendix,  oompriaing 
the  Order  under  the  Solidton*  Bemuneration  Adb,  1881,  with  Notea 
thereon.  Edited  by  HABRY  GBEENWOOD,  M.A.,  Eaq.,  Bar- 
riater-at-Law.    Demy  8va    1882.  16t. 

"  We  ahonld  like  to  aae  it  pUeed  tgr  Ua  priiieipAl  in  the  handf  of  evaiy 
nrtieied  elerk.   One  of  the  moat  naefiil  praotieal  worka  we  have  ofw  aeen.*'— 

indermaut^M  Law  Student^  Journal. 

"The  Aathcn*  hai  carefully  worked  the  provlalonfl  of  the  Act  into  Ue  text,  calUiig 
flpedal  attentioin  to  the  effect  of  those  sectionB  which  make  afaw^te  diangea  in  the 


f 


_^,  aa  dlatinguiahed  from  thoee  which  are  merdy  optional  for  adoption  or  emuilan. 
'-JjU  Laie  Maqaximt, 

Humphry's  Common   Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyancing  Acta,  1881-82,  and  the 
Settled  Land  Act,  1882,  Ac.,  together  with  the  Acta,  an  Introduction, 
and  Practical  Notes.    Second  Edition.    By  HUGH  BC.  HUM- 
PHRY, M.A.,  Eaq.,  Barrister-at-Law.   Demy  8to.  1882.     12a  M. 
"The  ooll^jtlon  of  Precedenta  is  sufBciently  oomprehenaiTe  tear  ordinazy  nae,  and  ia 
•npplemeated  hy  oonciae  foot  notea  mainly  compoaed  erf  eztraeta  from  atatutea  neoee- 
aaiy  to  be  borne  in  mind  by  the  draftaman."— Law  MagaskM. 
*^A  work  that  we  think  the  profeaaion  will  appreciate.*'— loir  7%mt$. 

Palmer's  Company  Precedents.— For  nae  in  relation 
to  Companiea  aubject  to  the  Companiea'  Ada,  1862  to  1888. 
Arranged  aa  followa  : — Agreementa,  Memoranda  and  Artidea  of 
Aaaodation,  Beaolntiona,  Notioea,  Certificaten^  Proapectoa,  Deben- 
tmrea,  Polidea,  Private  Companiea,  Write,  Petitiona,  Judgments  and 
Orden,  Windinff-np,  Beoooatmetion,  Amalgamation,  Axrange- 
menta.  Special  Acta.  With  CopioDa  Notea.  Third  Edition.  By 
FRANCIS  BBAUFOBT  PAL&EB,  of  the  Inner  Temple,  Eaq 
Baniater^t-lAw.    Boyal  8ya    1884.  32«. 

"  To  thoae  ooncemed  in  getting  up  oompanlea,  the  aaeiitanee  glTen  bj  Mr.  Falmer 
moat  be  vay  valuable,  becauae  he  doea  not  confine  himaalf  to  ciare  preoedenta,  bat 
by  intelligent  and  learned  commentary  lig^ta  up,  aa  it  were,  each  atep  that  he  takea. 

.    .    Aere  ia  an  elaborate  index.**— £aw  flmet. 

"  To  thoee  who  are  acquainted  with  the  flnt  edition  we  reoommend  the  aecood 
edition  aa  a  great  improToment."— -law  Journal. 

Prideaux*s  Precedents  in  Conveyancing.— With 
Diaaertationa  on  ita  Law  and  Practice.  Twelfth  Edition.  Tlio> 
ronghly  revised  and  adapted  to  the  ConTeyandng  Acta,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women'a  Propwty  Act* 
1882,  and  the  BOla  of  Sale  Act,  1882.  By  FBEDEBICK  PRI. 
DEAUX,  late  Profeaaor  of  the  I^awof  Beat  and  PenKmal  Propertj 
to  the  Inna  of  Court,  and  JOHN  WHITCOBiBE,  Eaqra.,  Bania. 
tera-at-Law.    2  Tola.    Boyal  8vo.    1888.  StlOi. 

**  The  moit  oiafol  work  ont  on  CoAToyaneiBg.'* — Law  JoumaL 

**  Thia  work  la  accurate,  oonciae,  dear,  and  oomprehenaiTe  in  acope,  and  we  know 
ef  no  treatise  upon  oonTeyandng  which  ia  ao  generally  uaeful  to  the  practitioner." — 
law  Timet. 

**  The  oondaeneaa  and  acientific  predaion  of  theae  Preccdenta  of  the  Future  ara  at 
once  pleasing  and  startling.  ....  The  Valuable  Dlasertatlona  on  the  law  and 
practioe,  which  have  always  formed  a  feature  of  theae  volumea,  haye  been  reriaed 
thoroughly."— £«w  Mngawin/L 

**  The  atudent  who,  in  good  time  before  hia  examination,  can  peruae  theae  moat 
valuable  dissertations  and  refer  to  some  of  the  precedents  will  baTe  an  inunenae 
advantage  over  those  who  have  not  done  so."— late  Stmdentt'  JoumaL 

\*  AUUandardLaw  Workg  mrehtptm  Stock,  im  law  caff  and  otkerhmdmg$. 
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CONVICTIONS.— Paley's  Law  and  "Practice  of  Sum- 
mary Convictions  under  tlie  Summary  Juris- 
diction Acts,  1848  and  1879;  inoltidiiig  Ptoceedings 
preliminaiy  and  sabseqnent  to  Convictions,  and  tiie  raqMnsibility 
of  oonvictxng  MagistrateB  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMAKA,  Bsq.,  BaRiste^at•Law- 
Demy  8to.    1879.  II,  4t. 

Templer.— Fufe  "  Snmmsiy  GonTietions." 

^PVigram.— Fide  "^  Jnstioe  of  tiw  Peace." 

COROIIEA6 — Jervis  on  tlie  Office  .and  Duties  of 
Coroners.-~With  Forms  and  Prscedents.  Fourth  Edition.  By 
B.E.M£LSHEIMEB,Es4.,BanBiit0r.at-Law.  FostSvo.  1880.  12i. 

C06T8.— Morgan  and  Wurtzburg's  Treatise  on  the 

Law  of  Costs  in  tlie  Chancery  Division  of  the 

High  Court  of  Justice.— Being  the  Second  Edition  of 

Morgan  and    Davey's  Costs  in   Chancery.      With  an  ApTwrniiiy^ 

containing  Forms   and  Freoedents  of  Bills  of  Costs.       By  the 

Right    Hon.    GEORGE     OSBORNE     MORGAN,  one  of  Her 

Majesty**  Connsel,  Her  Majesty's  Judge  Advocate  General,  and 

E.A.WCrRTZBURG,  of  tancohi's  Inn,  Esq.,  Barrister-at-Law. 

DemySvo.    1882.  30«. 

**  Cannot  fail  to  be  of  use  to  BoUdtomand  their  Cfaaaoesy  managing  derkB."-— Xow 
Times, 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fomrth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Bairistsir^at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  dvo.    1880.  12.  6i. 

'*  Xr.  Soofet'a  introductory  notes  are  vaiy  useful,  and  the  work  ia  now  aoompendiau 
on  the  law  and  practice  regarding  costs,  aa  well  aa  a  book  of  preeedenta."— ^w  Tlm$i 


Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's  Bench. 
Probate,  Divorce  and  Admiralty  Divisions  or 
the  High  Court  of  Justice ;  in  Conveyancing;  the  Crown 
Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Consolidation 
Act;  the  Mayor's  Court,  London ;  the  County  Courts;  the  Privy 
Council ;  and  on  Passing  Residnary  and  SnooeBuon  Aoooottts  ;  with 
Scales  of  Allowances;  Rules  of  Court  relating  to  Costs  ;  Foms  of 
Affidavits  of  Increase,  and  of  Objections  to  Taxation.  Fourth 
Edition.  By  Wm.  FRANK  SUMMERHAYS,  and  THORNTON 
TOOGOOD,  Solicitors.    Royal  8vo.    1883.  1^  S$, 

"  On  looking  through  this  book  we  are  struck  with  the  minuteneaa  with  which  the 
coats  are  enumerated  under  each  heading ;  and  the  *  Table  of  Contents '  shows  that  no 

aublect  matter  has  been  omitted We  have  no  doubt  the  woric  will  meet 

with  the  same  approval,  and  be  as  uaefnl  In  the  BoUettara  office,  as  heratofbre."— 
Law  Jowmml. 

W^ebster's     'Parliamentary    Coet8.^IHh«h   Bllb, 

Election  Petitions,  Appeahi,  :HoiMe  of  Lords.     By  JEDWARD 

1¥EB8T£R,  Esq.,  of  the  Taadiig  and  JfaamineM*  OfBee.     Fourth 

Skiition.     By  C.  CAVANA6H,  Esq.,  Bairister-at-Law.     Author 

of  "TheLawof  MonsySeonrilias.     Poat^a  1^81.  20f. 

"This  edition  of  a  well  known  wvHric  is  in  great  parta  new  pabUaaHon ;  and  it 
contains,  now  printed  for  the  Ant  time,  the  'iSkAtb  or  Fees  ehaiged  at  the  House  of 

Lords We  do  not  doubt  that  Faxiiamentary  agrats  will  And  the  work 

eminently  useful."— low  Jourval. 

*  *  AU  Handard  Law  H^orAjoineliQiltii  AocS^tnlMocoffcmifoCAa'&imlu^. 
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COUNTY  COURTS.— Pitt- Lewi 8'  County  Court  Praa- 
tice. — ^A  Complete  Praetiee  of  the  County  OonrUi  inoloding  Admi- 
nl^  and  Banlmipt<7,  embodjlng  the  Acti,  Rules,  Fomis  and  Caste, 
with  Additional  Forms  and  a  Fall  Index.  Second  Edition.  By  G. 
PITT-LEWIS,  of  the  Middle  Temple  and  Western  Ciitmit,  Esq., 
BsRJster-at-Law,  sometime  Holder  of  the  Studentship  of  the  Four 
Inns  of  Court,  assisted  by  H.  A.  !>■  Coltab,  Esq.,  Banrister-at- 
Iaw.    In  2  parts.    Bemy  8vo.     1883.  21  10<. 

*«*  PaH  I.,  with  Table  of  Caiei,  Index,  iLr.,  weld  iepanOdy,  price  80s. 
mr  Tkit  EdUum  dealt  fuUf  wiik  the  Emptoyenf  LiahOity  Act,  and  i$  the 
only  County  Court  Praetiee  which  eontotiu  the  County  OourU  {Code  and 
Salariei)  Act,  1882|  the  important  legielaHon  (at  to  Married  Women* §  Pro- 
perty Biilt  of  i^aU,  Inferior  Courte*  Judgments,  dx.)  of  the  Seetion  of  1882, 
and  also  the  County  Court  Rulee  of  March^  1883. 

"  It  is  Tory  elearly  written,  and  is  always  praetieal.  The  Index  is  ybtj 
elaborate,  and  there  is  an  ezeellent  tabular  Index  to  the  County  Court 
Aots  and  Bules/*— 5oUeteori^  Journal. 

**  One  of  ihe  best  beoln  of  praetieo  whieh  is  to  be  found  in  our  legal 
literature."— Xow  Timet. 

"We  have  rarely  met  with  a  work  displaying  more  honest  industry 
on  the  part  of  the  author  than  the  one  befbre  us." — Law  JoumaL 

**Xr.  Pitt-Lewis  has,  in  faot,  aimed— and  we  are  glad  to  say  iueeosa- 
fnlly— at  providing  for  the  County  Courts*  praetitioner  what  *  cutty's 
Arohbold'  and  *  Daniell's  Chancery  Praetiee'  have  long  been  to  praeti- 
tioners  in  the  High  Court" — Law  Magazine, 
'*  The  oomplete  County  Court  Praetioe."— Ciit^  Prett. 

OR  MINAL  LAW.--Archbold'8  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Stotntes,  Precedents  of 
Indictmente,  kc,  and  the  Evidence  necessary  to  support  them. 
Nineteenth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Banisterai- 
Law,  and  StEpendisry  Magistrate  for  the  Borough  of  Lecls.  Demy 
8vo.    1878.  11,  Hi.  e<f. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— ITinth  Edition.  By  HORACE  SMITH, 
£sq.,BaRister-at-Law.    Royal  12mo.     1878.  UlUM. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  Tols.    Royal  8to.      1877.      BL  16i.  6d. 

*'  What  better  Dlgeai  of  Gtiminal  Law  oooUl  we  poaeibly  hope  for  than  *Bniill  ou 
CrisBM  r '  **—Str  Jamu  PtUkmu  attphen*t  Speteh  on  OodiHeaUon. 

**  We  are  amased  it  the  paUenoe,  indiuftry  and  bUII  which  are  exhibited  in  the  oidlec* 
tkm  and  arraoienent  of  all  this  buub  of  leaiTiiiiff.'->nh«  Timn. 

Shirley's  Sketch  of  the  Criminal  Law.— By  W. 

SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Barrister-at-Law,  Anther  of 

•<  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  MA., 

B.C.L.,  Esq.,  Barrister-at-Law.     Demy  8yo.     1880.  7f.  6d. 

*'  Aa  a  primary  Introductian  to  Criminal  Law,  it  will  be  found  Texy  acceptable  to 

Btudents."— Xow  StudmUa'  Journal 

DECISIONS  OF  SIR  CEORQE  JESSEL--Peter's  Analysis  and 

Diget-t  of  the  Decisions  of  Sir  George  Jessel 

late  Master  of  the  Roll^ ;  with  Full  Kotes,  References  and  Com* 

ments,  and    copious    Index.     By  APSLEY    PETRE    PETER' 

Solicitor,  Law  Society  Prizeman.    Bemy  8vo.     1883.  16fi 

*'  Tbe  effect  of  the  yarioua  decisionfl  is,  for  the  moet  part,  fairly  and  aocurately. 

■tated,  and  in  nmny  caaee  the  analyeia  is  searching  and  oumplcte.  .   .  .  TheauthOT^i 

notes  and  references  to  the  various  decisions  are  good."— Mv  Tima. 

DECREES.— Seton.—  Fide  "  Equity/* 

%"*  AU  ttandard  Laiw  Workt  am  hptit^  Stock,  unUm  calf  and  ot^er 
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DIARY.— La^A^yer's  Companion  (The),  IJiary,  and  Lavir 
Directory  for  1884.— For  the  use  of  the  Legal  Prafetdon, 
Pablio  CompaaieB,  JnstioeB,  MerchAnta,  Estate  Agenta,  Auetkmeen, 
&o.,  Aa  Edited  by  JOHN  THOMPSON,  of  the  Lmer  Temple^ 
Eaq.,  Bairitter-at-Law;  and  oontalna  Tables  of  Coats  hi  Conyey- 
ancmg,  Ao.;  Monthly  Biaiy  of  County,  Local  Govenunen^  and 
Pariah  Biudnesa;  Oaths  in  Snpieme  Conrt;  Snmmaiy  of  Legia- 
lation  of  1888 ;  Alphabetical  Index  to  the  Practical  Statntaa;  a 
Copions  Table  of  Stamp  Duties;  Legal  Time,  hiterest,  Diaoonnt, 
Income,  Wages  and  other  Tables  i  Probate,  Legacy  and  Snocessieii 
Duties ;  and  a  variety  of  matters  of  practical  utility.  PuBLlBBID 
Ahvuallt.    Th£rty-€dghth  Issue.  {Now  ready,) 

Containa  the  moat  complete  Uat  publiahed  of  the  English  Bar,  and 
London  and  Country  Solidtota,  with  date  of  admission  and  'appointments, 
and  ia  iasued  in  the  following  forms^  octavo  size,  strongly  bound  m  doth  :— 

f.   d. 

1.  Two  days  on  a  page,  plain 0    0 

S.  The  above,  iiitbbuiayid  for  Attihdahcb  .70 

8.  Two  days  on  a  page,  ruled,  with  or  without  money  odumns      5    6 

4.  The  above,  jxtkbulavk)  for  ATmnAHon  •  .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  iktkblsavk)  for  Attindahgb  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols.      8    6 

8.  The  above,  nmnLiAYXD  for  ATmrDAHCES  •    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  cols.      5    0 

Th€  Diary  eofUaing  memoranda  of  Legal  Bveineet  tkrotufhmU  tAe  Tear, 

"  An  ezoeUent  work."~31h<  nnii. 

**  A  pabUeatlon  which  hM  long  ifo  wcured  to  itself  the  IsToar  of  the  pnrfesskui«  and 
which,  as  heretofore,  Jaetifles  bvlta  contents  the  title  aseoffled  bj  It."— Zaw  JwmaL 

'*  Containa  all  the  mfonnauon  which  could  be  looked  for  In  each  a  work,  and  giToe  it 
In  a  naoet  convenient  form  and  very  oompletely.  We  maj  nnhedtatingly  recommend  the 
work  to  onr  readers,  "•fiottcitorj*  JournaL 

**Tbe  *  Lawyer's  Oompaoion  and  Mary'  ia  a  book  that  onirht  to  be  ia  the  pniiMiton,  of 
every  lawyer,  and  of  every  man  of  bqalaeea** 

*'Tlie '  Lawyer's  Companion  *  ia.  Indeed,  what  it  Is  called,  for  it  combines  everytlaing 
reoalred  for  reforsnce  in  the  lawyer's  caee."— Lois  Timu. 

"  It  la  a  book  without  which  no  hiwyer'a  Uhrary  or  office  can  be  camplete.**— /rif  A 
Itow  Timet, 

0ICTIONARY.~The  Pocket  Lavir  Lexicon.^Expkining 
Technical  Words,  Fhraaea  ai^d  Maxima  of  the  Engliah,  Scotch  and 
Roman  Law,  to  which  ia  added  a  complete  Uat  of  Law  B^orta 
with  their  Abbreviationa.  Second  Bdition,  Revised  and  Enlarged. 
By  HENRY  G.  RA*WSON,  B.A.,  of  the  Lmer  Temple,  Esq.,  Bar- 
rister-at-Law.    Fcap.  8vo.     1884.  6s.  6d. 

**  A  wonderful  httle  legal  Dictionary.''— /ndcnnaiir's  Law  Stwdrnt^  Jcmtutt, 
*'  A  very  handy,  compute,  and  useful  little  work."— Aiiuntoy  ReHew. 

V^harton'8  Law  Lexicon.— Forming  an  Epitome  of  the 
Law  of  England,  and  containing  full  explanations  of  the  Tedmioal 
Terms  and  Phrases  thereof,  both  Ancient  and  Modem  ;  indnding 
the  variou*  Legal  Terms  used  in  Commerda)  Busii  ess.  Together 
with  a  Translation  of  the  Latin  Law  Maxinif  and  selected  Titles  from 
the  Civil,  Scotch  and  Indian  Law.  Seventh  Edition.  By  J.  BC 
LELY,  Esq.,  Barrister-at-Law,  Editor  of  **  Chitty's  SUtntee,*'  Aa 
Super-royal  8vo.    1888.  IL  18f. 

'*  Ov«lmoot  every  point  both  student  and  pmctitioner  can  gather  Information  ftrom 
this  invaluable  book,  which  ought  to  be  iu  every  lawvex's  ofBce."— OtA«oi»'«  Law  Noif, 

**  As  it  now  stands  the  Lexicon  contains  nil  it  need  contain,  and  to  those  who  value 
such  a  work  it  is  made  more  valuable  atilL"— Zaw  TimUt  June  2, 1888. 

*«*  J  2/  fiandard  Law  Werkt  are  kepi  in  Stoekt  in  law  eaV  and  oOur  bindhkyx, 

A  4 


IS  STEVSNS  AND  80N8'    LAW  FUBUOATIUNS. 


DIOBSTSU— Bedford.— Fide  *<  KTMnlnation  GnidM." 

Cliitty's  Inaex  to  all  the  Reported  Cases  deddedi 
in  the  aeTerftl  CouriB  of  Equity  in  Bngbnd,  the  PriTj  Council,  and 
the  House  of  Lords,  witii  m  aeleotion  of  Irish  OMes,  on  or  relating 
to  the  Principles,  Pleading,  laid  Practice  of  Equity  and  Bankruptcy  ;. 
from  the  earliest  period.  The  Fourth  Edition,  wholly  revisedt 
reclassified  and  farunght  down  to  the  date  of  publication  tj- 
WILLIAM  FRANK  JONES,  B.C.L.,  M.A.,  and  HENRY 
EDWARD  HIB8T,  B.C.L.,  U.A.,  both  of  Lincoln's  Inn,  Eaqrs., 
Barristenat-Law.    Volume  I.    Roy.  Sto.     1883.  12.  lis.  Cd. 

*^*  This  Volume  oontains  the  TitiM  "  Abandonment "  to  **  Bank, 
rnptey/'  The  Title  Bankmptej  is  a  Complete  Bigeat  of  all  eaaoa 
ineludiog  the  Beeiiioni  at  Common  Law. 

Volome  n.  is  in  the  prees,  and  will  bo  iitvod  thorflj. 

T'isher's  Digest  of  Reported  Decisions  in  all  the 

Courts,  with  a  Selection  from  the  Irish;  aod 

references  to  the  Statutes,  Rules  and  Orders  of  Courts  from  1756 

to  1883.    Compiled  and  arranged  hy  JOHN  BfEWB,  assisted  br 

CECIL  MAURICE  CHAPMAN,  HARRY  HADDEN  WICKES 

SPARHAM,  and  ARTHUR  HORATIO  TODD,  Barristers-at- 

Law.  {In  ike  preu.) 

Mews'   Digest  of  the   Reported  Decisions  for 

the  year  1883.     ^  JOHN  MEWS,  Esq.,  Banister-at-Law. 

Royal  8vo.    1884.  16f. 

Notanda  Digest  in  l^ai^,  Equity,  Bankruptcy, 

Admiralty,  Divorce,  and  Probate  Cases.— By 

H.  TUDOR  BODDAH,  of  tlie  Inner  Tenple,  and  HARRY 

GREENWOOD  and  E.  W.  D.  MAN80N,  off  linoohi's  Inn,  Bw]is.^ 

Banisters^t-Law. 

Thiid  Series,  1878  to  1876  inelnaiTO,  half-boond.  Net,  12.  lit.  6d. 

Ditto,  Fonrth  Series,  for  the  ycwni  1877, 1878, 1879, 1880, 1881, 1883,. 

and  1883,  with  Index.  Math,  Mt,  U  U. 

Ditto,  ditto,  for  1884.      By  E.  W.  D.  HANSON  and  PROCTER 

T.  PULMAN,  Esqrs.,  Bairistei8«t-X*w.     Plain  Gopj  and  Two 

Indexes,  or  Adhesive  Copy  for  insertkm  in  Tesi^Boeka  (without 

Index).     Annual  Snbeeriptton,  payable  in  adyaaoe.  Nd,  Sis. 

*^*    The    numben  are  issued  eveiy  alternate  month.      Eadi 

nnmber  contains  a  ooneise  anahsb  of  eTery  eaae  reported  in  the 

Law  ReporUy  Lam  Jommml,  WtMf  Rapmiar,  Lam  Ttmm,  -and  the 

Iruk  LanoJUporUj  up  to  and  inoliiding  ike  oases  eontaiMd  in  the 

parte  for  the  current  month,with  refieroMes  to  Texi>bodk%  Statutes, 

and  the  Law  Reports  Consolidated  Digest,  and  an  ▲£PKABBnaA& 

ofDXX  of  the  subjects  oontaiaed  ur  baoh  vombbb. 

DISCOVERY.— Hare's   Treatise   on   the   Discovery  of 

Evidence.— Second  Edition.     By  SHERLOCK  HARE,  Bar- 

rister-at-Law.    Post  Svo.    1877.  12c 

Sicliel  and  Chance's  Discovery.— The  Law  relating  to 

Interrogatories,  Production,  Inspection  of  Documents,  and  Bis- 

oovery,  as  weU  in  the  Superior  as  in  tiie  Inferior  Courts,  together 

with  an  Appendix  of  the  Acts,  Eorms  and  Ordeis.  By  WALTER  S. 

SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Eaqrs.,  Bar. 

xisters-at-Law.    Demy  8va    1888.  12c 

"  The  work  will,  we  thluk,  be  very  tnefol  in  practice,  and  may  be  confidenil 

recommended  for  uae  in  judges*  chamben." — Law  Thmn. 

'*  It  will  be  of  mti(d>  uae  to  praetitionem  to  be  able  to  And,  aa  we  do  in  the  work 
before  ua,  an  intelliffeDt  account  of  the  whole  aet  of  dedaiona/'—iSMMtor/  JmtnmL 
*•  It  ia  evident  that  thia  woik  ia  the  result  of  much  careful  and  pelnateldng 
reaearch,  and  we  can  eonfldentlj  reoonunend  it  aa  a  cireful  and  conTeniant  cen- 
pendlum,  and  particulArly  aa  likely  to  be  of  material  aaaiatance  to  thoee  who  am 
muoh  engaged  in  Judgea'  chambeia  or  in  the  eonnty  oouita."— law  MaffoMkkt. 
*^*  AU  $tand«»rd  Law  Works  aire  kept  %n  Stack,  im  iaw  calf  and  oiher  buuiingt. 
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4>IVORCE.— Brow^ne'8  Treatise  on  the  PrlncipleB 
and  Practice  of  the  Court  for  Divorce  and 
Matrlnu>nial  Causes:— With  the  Staintei,  Bnkr.  Fees 
and  Form  rehiliDg  therato.  Fourth  Editfon.  By  GBOBGB 
BROWNB,  Bm|..  BMfffatMvO-LMr.    Bemv  8vo.    1880.  1^  U 

"  The  book  ia  a  dear,  pnctioal,  and,  bo  far  aa  we  have  Men  aUa  to  teal  it,  aoourate 

»e»yoaltl(m  of  dtvorce  law  and  inooediireb"— <8o£t€ilor«*  /aMmo/. 

OONNCIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  La^w  of  England,  stated  in  the  form  of 
Rules.— Bj  A.  V .  DIOBY,  B.O.L.,  Banristeivat-LftW.  Author  of 
"  Bales  for  the  Seleetlonof  Fftrtiee  to  ftn  Aotfon."  Demy  8vo.  1879. 18«. 

eA8EMENT8.-~Goddard'8  Treatise    on   the    l^skw^    oS 

Easements.— By  JOHN  LBTB0T7BN  GK)DDAKD,  Btq., 

BMriater«t-Lanr.    Seooad  Bditkm.    I>eiiiy8To.    1877.  1m. 

"The  book  la  Invaluable :  whafe tbe  oMeaara  ritaa* the  author  bae  taton  palsB  to 

MBaitaia  whal  the  law  iroiild  be  if  bro^t  Into  qMrtfam.'*— Ze«  /NraoJL 

"Nowhere  baa  the  ■afafcd  been  treated  ao  eshaaaliTaly,  and,  we  lai^  add,  le  ooImmM- 
«ell7,  ea  b^  Mr.  Ooddard.  We  recomaend  H  to  the  moal  carefal  otidf  of  the  lav  aladaaf , 
eawettaatathaUbraryofthepiefltitMMwr.*'— r      ~ 


ECCLESIASTICAL  LAW Dodd's     Burial     and     other 

Church  Fees  and  the  Burial  Act,  1880 :— WWi 
NoteiL  By  J.  T.  DODD,  M.A.,  Banrister-At*L»w.  Boyai  12mo. 
1881.  il. 

Phillimore's  (Sir  R.)  Eccleslasticai  La^w.  ^  The 
BodeeiMticel  Imw  of  the  Ohareh  of  England.  With  Sappiement, 
oontalning  the  Statutee  and  DeoiaionB  to  end  of  1876.  By  the 
Bight  Hon.  3m  BOBKBT  PHITJJMOBE,  D.O.L.  2  Tob.  8yo. 
1878-76.  81.  7f.  td. 

ELECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.  Edited 
by  JOHN  CORRIE  OARTEB,  Esq.,  Beooider  of  Stamford.  Form- 
ing a  Supplement  to    Bogera  on  Elections."  Boyal  12mo.  1883.    5i. 

*']fr.  Garter'e  notes  are  esnolidt,  and  aerre  the  uarful  purpose  of  dearly  faidloatlng 
aU  alteratlona  in  the  law."— 2%«  £am  Timiu, 

FltzGerald.— r«i«  ••Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — ^Thirteenth  Edition,  indnding  PiriTiOHa  and  Mnni- 
dpal  Eleotiona  and  Begistration.  With  an  Appendix  of  Staitiilea 
and  Forma.  By  JOHN  COBBIE  OABTBB,  of  the  Inner  Tenmto, 
Esq.,  Barrister^t-Law.    Boyal  12mo.     1880.  li.  l2t. 

"  Fetitloo  haa  been  added,  settlns^  forth  the  prooedure  and  the  deeiatoaa  on  that 
aebjeet ;  sad  the  statutea  passed  since  the  laat  edition  are  ezptalned."— f9ka  fIsMf. 

"A  book  of  loug  stoadmg  and  for  Information  on  the  common  Uw  of  eleotJons.  of 
which  it  contains  a  mine  of  extraoti  from  and  ref erenoes  to  the  older  authorities, 
wlU  always  be  resorted  to.'*—Lato  Journal 

ELECTRIC  LIOHTING.-Cunynghame's  Treatise  on  the 
Law  of  Electric  Lighting,  with  the  Aot«  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Descrip- 
tion of  the  Prindpal  Apparatus  used  in  Electric  Lighting,  with 
HlnstrationB.  By  HENBY  CUNYNGHAME,  Barrister-at-Law. 
Boyal  8vo.    1883.  12s.  6dL 

EMnX>YERS'  LIABILITY  ACT^MaodonelL-Fuis'^Sftarter  and 
Serraat" 
Smith.— r*clf  '•  Negligence." 

\^  AnrtafidardL€wW(n'k99nktpiimSMt,ktUvwcettfand(^^  Hndmgt, 
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EQUITY,  amd  Vide  CHANCERY. 

Chitty's  Index--  Vide  •*  Digesta." 

Seton'8    Forms    ot   Decrees.    Judgments,  and 

Orders  in  the  High  Court  of  Justice  andCourts 

of  Appeal,  hATing  efp^oial  referanoe  to  the  Ohanoery  DiTirion, 

with  Pracklcfti  Noten    Fourth  Editkm.    By  B.  H.  LEACH,  1^., 

Senior  Beglatrir  of  the  Chanoerj  DiTidoii ;  P.  G.  A.  UlLLIAlffi, 

of  the  Inner  Tflmple,  Beg.;  and  the  Ute  H.  W.  MAY,  Beq.;  ene- 

oeeded  by  JAMES  KASTWICK,  of  Unoohi'e  Inn,  Esq.,  Bairkten- 

at-L»w.    2  toIb.  In  8  putik    Boyal  8to.    1877—79.  4^  lOi. 

*«*  VoL  IL,  Parte  1  and  2,  separately,  price  eaoh  II.  lOi. 

«<  TIm  Bdltots  of  this  new  edition  of  Beton  deserre  much  praUe  for  what  ii  flJlmoet,  if 

not  alMolutelT,  an  innovation  in  law  books.  In  treating  of  any  division  of  theirnibject 

they  have  put  prominently  f orwaid  the  result  of  the  latest  decisions,  settling  the  law 

so  nr  S0  it  Is  ascertained,  thus  avoldinf  much  useless  reference  to  older  cases.    .    . 

Tliere  can  be  no  doubt  that  in  abook  of  practioe  like  Beton,  it  is  much  more  important 

to  be  able  to  see  at  once  what  the  law  is  than  to  know  how  it  has  become  what  it  is ; 

sad  the  Bditors  have  evidently  taken  great  pains  to  carry  out  this  principle  in  pre- 

sentfaag  the  law  on  each  division  of  theur  labouts  to  their  readers."— ivks  IIsms. 

**  Of  all  the  editions  of 'Beton 'this  is  the  best.  .  .  .  We  can  hardly  speak  too 
hi|di]y  of  tiie  industry  and  intdligenoe  which  have  been  bestowed  on  the  prspsntlon 
ofttie  notesi"— A»(«ci«>r«'  JoumaL 

'*Kow  the  book  is  before  us  complete ;  and  we  advliedly  say  eompUlt,  because  it 
has  soaroely  ever  been  our  fortune  to  see  a  more  eon^ldt  law  book  than  this.  Bzten- 
sive  in  sphere,  and  exhaustive  in  treatise,  comprehensive  in  matter,  yet  opposite  in 
details,  it  presente  all  the  features  of  an  excellent  work  .  .  .  The  index,  extend- 
ing over  S7S  pages,  is  a  model  of  comprehensiveness  and  accuracy."    Zws  Jcmmai. 

Smith's  Manual  of  Bquity  Jurisprudence.— 
A  Manual  of  Egmty  Jniisprodenoe  for  Pnustitionen  and  Students, 
founded  on  the  Works  of  Story,  Spenoe,  and  other  writers,  and  on 
more  than  a  thousand  subsequent  easos^  oommldng  the  Fundamental 
Frinoiples  and  the  polnte  of  Equity  usualW  ooourring  In  General 
Praotioei  By  JOSIAH  W.  SMITH,  B.O.L.,  Q.O.  Thhrteenth 
Edition.    12mo.     1880.  12t.  6d 

"There  Is  no  disguising  tii«  truth ;  the  proper  mods  tense  this  book  Is  toleam  its  pages 
by  heart."— law  Magaaim  tmd  Rmtim. 

-  It  win  be  foond  ss  useful  to  the  praetittoBer  as  to  the  stadent.*— A^tfatorv*  Jwtmal. 

Smith's  Practical  Exposition  of  the  Principles 
of  Equity,  illustrated  by  the  Leading  Dedsions  there<m.  For 
the  use  of  Studento  and  Practitioners.  By  H.  ARTHUR  SBilO^?, 
MA.,  LL.B.,  Esq.,  Barrister-at-Law.    Demy  8va     1882.  20«. 

*'  The  book  seems  to  us  to  be  one  of  great  value  to  students."— SoMcAort'  Jotmtal. 
*'  This  Is  a  most  remarkable  book,  containing  In  a  reasonable  space  more  infor- 
mation, and  that  better  arranged  and  conveved,  than  almost  any  other  law  book 
of  recent  times  which  has  come  under  our  xumQit"—amiurda9  tUmtw, 

EXAMINATION  GUIDES.— Bedford's  Guide  to  the  Pre- 
liminary Examination  for  Solicitors— Fourth 
Edition.    12ma    1874.  N^U. 

.  Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in  Latin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Answers.  Beoond  Edition.  Demy8To.  1882.  18t. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—l2mo.    1872.  Ael,  8f. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy  8vo.    1879.  St.  M. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.— FourUi  Edition.  {In  prtpa/roHon.) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 
of  Stephen's  New  Commentaries  on  the  Law^s 
of  England.— Thurd  Edition.  Demy8T0i.  1384.  7f.  64.. 
\*  AU  iUKndard  l4im  Worhtmrthtjpiin  Blo<^i0ik^ 
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EXAMiNATiON  CUIDES.-OiNtf*MMd. 

Bedford's  Final  Examination  Digest:  contaiuiiiig « 
Digest  of  the  Finid  Examination  QuestionB  in  matters  of  Law  and 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Comn  on 
Fleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Beal  and  Personal  Property  and  the  Practice  of 
Conveyandng,  with  the  Answer&    8vo.    1879.  16«. 

"  Will  fumiah  atudunto  with  a  \arge  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  tiio  Incorporated  Law  Society."— Xaw  Ttmtt, 

Haynes'  Lectures  on  Bankruptcy;  originally  de- 
livered before  the  members  of  the  Liverpool  Law  Students*  Asso- 
ciation. By  JOHN  F.  HATNES,  LL.D.,  Author  of  the  "Student's 
Leading  Cases,''  &c.     Koyal  12mo.     1884.  5<. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  comprising  all  the  Questions  in  Conveyancing,  Equity, 
Common  Law,    Baiikruptoy,    Probate,   Divorce,  Admiralty,    and 
Eodesiastical  Law  and  Practice  asked  at  the  Solicitors*  Honours 
Examinations  since  their  establishment  to  the  present  time,  with 
Answers  thereto.     By  JOHN  F.  HAYNES,  LL.D.,  Author  of 
"Chancery  Practice,*'  "The  Students'  Leading  Cases,"  &c.,  and 
THOMAS  A.  N£LHAM,Solidtor  (Honours).  Demy  8vo.  1883. 16<. 
"  Stadenta  going  in  for  honours  will  find  thla  one  to  their  advantage. "—  Law  Ttmtt, 
"  Answers  are  sippended  which,  judging  from  an  examination  of  several  of  them, 
appear  to  be  carehu  and  accurate."— <$o7idft»r«'  Journal. 

Shearwood's  Law  Student's  Annual  (Second  Tear). 
— Containing  the  Questions  with  short  Answers  to  the  Solidtor's  and 
Bar  Examinations,  1882 — 1883,  with  Remarks  and  Comments 
thereon.  A  list  of  Books  suggested  for  Students,  Cases  and  im- 
portant Statutes  for  the  year.  Extracts  from  Law  Students'  Debating 
Sodeties,  and  the  Prize  Essay  and  Prize  Answers  to  the  Questions 
set  last  year.  Edited  by  JOSEPH  A.  SHEAR  WOOD,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1884.  5$. 

"This  is  a  book  of  a  thorough  character.  .  .  .  Much  care  and  labour  have 
evidentiy  been  expended  on  the  book,  which  will  be  found  of  great  advantage  te 
students."— £ai0  Journal. 

*' We  know  of  uo  other  manual  which  contains  the  same  quantity  of  information 
in  such  a  concise  form." — SolieUor^  Joumai. 

"The  remarks  on  the  examinations  are  very  interesting,  and  there  are  some 
valiwble  hints  as  to  what  books  the  candidate  for  honoun  and  a  ptfss  respectively 
should  use." — Oib$on*t  Law  Notes. 

*J*  A  few  copies  of  the  frit  issue  may  sHU  be  htid,  price  5s. 

Shearwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and   the 

Universities  Law  Examinations.— With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  B.  A., 

Esq.,  Barrister-at-law.    8vo.    1879.  6s.  Sd. 

**  Any  student  of  average  inielligsnoe  who  eooscieDtkmsly  follows  the  path  and  obeys  the 

inskmekions  given  him  by  the  author,  need  not  fear  to  present  himself  as  a  candi<*ate 

for  any  of  the  examinations  to  wUeh  this  book  is  intendea  as  a  guide.'*— Xaw  Joumai 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  ot 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  Gray's  Inn,  Esq.,  Barristerat-Law.  8vo.  1881.  10s.  (kL 
"  An  able  summary  of  the  law  of  adnunlstratlon,  now  forming  one  of  the  subjects 
set  for  the  general  examination  for  call  to  the  bar." 

*'  Students  may  read  the  book  with  advantsge  as  an  intrrdu  stion  to  'Williams,'  and 
by  practitioners  not  possessing  the  huger  work  it  wiU  undoubtedly  be  foimd 
useful.  "^law  JouruoL 

V/illiams*  Law  of  Executors  and  Adminis- 
trators.—Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  BOLAND  VAUGHAI^  WILLIAMS,  EM^ra., 
Bacristers-at-Law.    2  volsi     Koyai  8vo.    1879.  8t  16$, 

V  MtkmdardLaw  Warhi  tu^kqpi  in  Stack,  in  law  calf  smdoih^rlnnAi^ 
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EXTR  ADIT  lON.^Kirchner's  L'Extradi  tion.— BMooiiReiifer. 
mant  in  Extenno  Uma  lea  TVmit^  conchm  jusqn'aii  ler  Janvier, 
1888,  entre  las  Nations  dTiUa^ea,  et  donnant  la  solution  pr^dae  des 
diflScnlt^  qui  penvent  surgir  dana  lenr  application.  Avec  une  Pre- 
face de  Me  GEORGES  LACHAXJD,  Avocat  k  la  Cour  d'Appel  de 
Paris.  Public  sous  les  auspioes  de  M.  C.  E.  HOWARD  VINCENT, 
IHrecteur  des  Affaires  Criminelles  de  la  Police  M^tropolitaina  de 
Londiea.  Far  F.  J.  KIRCHNER,  Attach^  k  la  Dizectian  des 
Affaives  CriminsUea.    In  1  voL  (1150  pp.)    Royal  Stow  22.  2t. 

FACTORS  ACTS.— Boyd  and  Pearson's  Factors  Acts 

(1823  to  1877).  With  an  Introduction  and  Explanatory  Notes. 
By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY 
PEARSON,  Barristers-at-Law,  sad  Joint  Editon  of  **  Benjamin's 
Treatise  on  t&e  Sale  of  Penonal  Ptoperty."  Royal  12mo.  1884.    6f. 

FACTORT  ACTSb— Notcutt's  l^arw  relating  to  Factories 

and  Workshops.    Second  Edition.    12mo.    1879.  9a. 

FARM,  LAW  OF.^Dixon's  La^vv^  of  the  Farm.— A  Digest  of 

Cases  coDnected  wtUi  the  Law  of   the  Farm,  and  indndiog  the 

-Agricultural  Custopis  of  EngUuid  and  Wales.    Fourth  Edition. 

By  HENRT  PERKINS,  Esq.,  Banister-at-Law.  Sva  1879.  U  6s. 

'*  It  is  iapoanbls  not  to  be  •track  vlth  the  CKtraordlnary  reaMich  that  must  have  been 

used  in  the  compUstlon  of  tuch  »  book  as  this.**— Zaw  Jornntd. 

*^*  Supplement  to  above,  containing  the  Agricultural  HoldingB  (Eng- 
land) Act,  1883,  with  explanatory  Notes  and  Forms;  together  with 
ths  Giound  Game  Act,  1880.  By  AUBREY  J.  SPENCER,  Esq., 
Bairiater-at-Law*    Demy  87a    1888.  6s. 

FIXTURES Amos  and  Ferard  on  the  La%/v"  of  Fix- 
tures and  other  Property  partaking  both  <^  a  real  and 
pergonal  Nature.  Third  Edition.  Revised  and  adapted  to  the  pre- 
sent state  of  the  Law  by  C.  A.  FERARD  and  W.  HOWLAND 
ROBERTS,  Esqrs.,  Bamsters-at-Law.  Demy  8vo.  1888.  I8s. 
"  \n  aocarate  and  veil  written  woiic"~Safwrda|r  Jlcrtap. 

"The  editors  have  accompliahed  their  work  satisfactorily.  We  hsTO  tested  the 
new  edition  in  numerous  points,  and  on  the»^  we  have  found  tbe  modem  cases  and 
statutory  provisions  carefullv  inserted."— iSt)/tcitor«'  Journal,  March  22,  1884. 

FOREIGN  JUDGMENTS.— Piggott's  Foreign  Judgments 
their  effect  in  the  English  Courts.  Part  I.  The 
Bnglish  Doctrine,  Defences,  Judgments  in 
Rem.  Status.— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  Esq., 
Barrister-at-Law.    Boj^  8yo.    1879-81.    In  2  parts.        JSackl^, 

FORMS.— Allen.— Fide  ''Pleading:'' 

Bullen  and  Leake.— Fids  '*FUadingr 

Chitty's    Forms  of   Practical   Proceedings   in 

the    Queen's    Bench     Division    of  the    Migh 

Court   of   Justice:  witii  Notes   contaiBing  tlie  SfcaMsi, 

Rnlea  and  Cases  relating  thereto.    Twelfth  Edition.    By  THOS. 

WILLES  CHITTY,Esq.,BaiTi8ter.at.Law.  Demy8To.  1888:  11.18a. 

"  The  forms  themselves  are  brief  and  clear,  and  the  not^  accurate  and  to  the 

point.    The  m-esent  edition  brings  the  book  into  harmony  with  tJie  new  Ruks  of 

Frocedors.    We  have  tested  it  in  viuious  ways,  and  have  found  it  wanting  in  no 

rsspset"-~lav  Journal,  March  22, 1884. 

Danieir«  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes.  Being  the  Third  Edition  of  "  DaaielTs 
Ohanoeiy  Fonns."  By  WILLIAM  HENRY  ITPJOHN,  EM[.,  of 
Gray's  Inn,  fta,  ^    Demy  8to.    1879.  2t  2s. 
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HIQHW Ays-Baker's  Law  of  Highways  in  England 
and  AVales,  inelndiiig^  Bridge*  and  LooomotiTei.  Conpiismg 
a  Baodnct  oode  of  the  aefveral  pKOTiiioiiB  tmd«r  e«eh  head,  the 
statntee  at  lenffth  in  aa  Appendk ;  with  Notes  of  CaMS,  Forms, 
and  cofiovs  Indeoc  Bf  THOMAS  BAKER,  ol  the  Inner  Temple, 
Esq^  BMrri8lerwat.Law.    Bojal  12mo.  -1880.  15t. 

"ma  Is  diotlnetly  a  WttU-planned  book,  and  oannot  fail  to  be  umfal,  not  only  to 
Umyenf  but  to  those  -who  may  be  locally  engaged  In  the  managflmentof  highways."— 
LamJcumaL 

**  The  general  plan  of  Mr.  Baker's  book  is  good.  He  groups  together  condensed 
■tatements  of  the  effect  of  the  provisions  of  the  different  Hlgnway  Acts  relating  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  whlGh  are  printed  In 
fall  in  the  appendix.  To  eaoh  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stadng  ooneisely  the  effect  of  thededsiona."    BtUeUor^  J<mmaL 

Chambers'  Law  relating  to  Highvirays  and 
Bridges,  being  the  Ststotes  in  foil  and  brief  Notes  of  700 
LeMlhig  Oases;  together  with  the  Lighting  Act,  1888.  By  aSO. 
F.  CHAMBERS,  Esq^  Banister-at-Law.     1878.  I2s. 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and 
^Vife ;  within  the  Jurisdiction  of  the  Queen's  Bench  and  Chanoeiy 
Divisions.  By  C.  MONTAGUE  LUSH,  of  Oray'a  Inn  and  North 
Eastern  Oircnit,  Esq.,  Barrister-at-Law.     Demy  3vo.     1884.       20i. 

'*  Looking  to  the  extreme  difficulty  of  the  subject,  we  think  the  book  a  very  good 
one." — Law  Journal. 

*'  A  law  book  of  solid  excellence  .  .  .  will  probably  become  the  standard  wetk 
on  the  subject."— AUitrday  lUvitw, 

INLAND  REVENUE  CASES.— Highmore's  Summary  Pro- 
ceedings in  Inland  Revenue  Cases  in  England 
and  AA^ales.  By  NATHANIEL  JOSEPH  HIOHMORE,  of 
the  Middle  Templ^  Esq.,  Barrister-at-Law,  and  of  tho  Inland 
Berenne  Depavtussnt    Royal  12ino.    1882.  6f. 

*' Aoempleta  traatisa  on  procedure  applied  to  eases  under  the  Revenue  Aot,  and  as 
a  book  of  practioe  it  is  the  best  we  have  seen."— !%•  JmttkeiifiheFmu,  Jan.  28, 1882. 

INatlRANCE.— Amould  on  the  Law  of  Marina-  Insu- 
rance.—Fifth  Edition.  By  DAVID  MAOLAOHLAN,  Esq., 
Barrister^t-Law.    2  toU    Bc^al  Sto.    1877.  81. 

"  aaa  tnt  book,  *  Acaoald'  la  now  all  the  practttloser  can  want,  and  we  oongmtiilate 
^  editor  upon  the  ikiU  with  wfaieh  he  has  inoorporataA  thaaav  dedrtons.'*-«Aairg!h»a. 

Lo>wndes  on  the  Law  of  Marine  Insurance.- By 
RICHARD  LOWNDES.  Author  of  '*The  Law  of  General 
Average,"&c.    Second  Edition.  {In  preparctUon.) 

Lov/ndes'  Insurable  Interest  and  Valuations.— 
By  RICHARD  LOWNDES,  Author  of  "  The  Law  of  General 
Average,"  '*The  Law  of  Marine  Insnraaoe,"  &c  Demy  8to. 
1884.  fit. 

rNTCRNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national La-v^.— By  SHELDON  AMOS,  M.A.,  Professor 
of  Jurisprudence  (inchidiSag  Xntemational  Law)  to  the  Inns  of 
Gouzt,  kc.     Royal  8yo.     1874.  10<.  6d 

Dicey^Ftde  ''DomidL" 

Kent's  IntematiOTial  La^v^.  —  KentV  Commentary  on 
International  Lawi  Edited  by  J;  T.  ABDT,  LLD.,  Jndgs  of 
Ooonty  Courts.    Second  Edition.    Orow»  8¥Ow    1878.        lOi.  6<L 

'*  Attefsthsr  Dr.  Abdy  has  psrfoisid  his  task  in  a  maanar  woitky  of  Us  rspvtsilloiL 
HiB>  beok  vlU  ba  umAiI  net  only  te"  Lawyers  and  Law  atadents,  for  whom  it  was  psiaarily 
isimilna,  art  alao  for  laysa^*    CoMtimnt  JwamtA, 
*«r  MktkMMUrdLaim  Frorfa«fiei9q9CiAi8ICs€i;,mfai0cai{f  fliM{o(Witfu2^ 


18  STBVBNS  AND  SONS'  LAW  PUBLICATIONS. 


INTERNATIONAL  LMi .-d^niinued. 

Levi's  International  Commercial  La^w.— Being  the 
MnciplM  of  Merctntfle  Law  of  the  following  and  other  CountrieB 
— ^ris.  :  England,  Inland,  Scotland,  British  India,  British  Colonies, 
Anatria,  B^ffaim,  Brasil,  Bnenos  Ayres,  Denmark,  France,  Gennanj, 
Greeoe,  Hans  Towns,  Ital j,  Netherlands,  Norway,  Fortngal,  Pnuria, 
Bnssia,  Spain,  Sweden,  Switwriand,  United  SUtes,  and  Wtbrtembetg. 
By  LBONE  LEVI,  Esq.,  F.&A.,  F.S.&,  Bairister-at-Law,  fte. 
Second  Edition.    S  toIs.     Boyal  8yo.     1868.  II.  lb. 

Vattel's  Lavir  of  Natione.— By  JOSEPH  CHITTY,  E«|. 
Boyal  8to.    1884.  U  It. 

>Vheaton'8    Elements  of  International   Law; 

Second  English  Edition.     E^ted    with  Notes  and  Appendix  of 

Statutes  and  TreatiesL    Bj  A.  C.  BOTD,  Esq.,  Bairister-at-Law. 

Author  of  **  The  Merchant  Shippfaig  Laws."  Demy8To.  1880.  ILlOs. 

**lCr.  Jkqrd.  the  latMt  editor,  hat  addea  many  naeftd  notes;  m  ham  isMrted  In  the 

Appendte  pnWo  doeomente  of  penBsnent  Ttlne,  and  there  to  the  proepect  th^  ee  edited 


hj  Mr.  Boyd,  Mr.  Wheetoii'a  Totame  vUl  enter  on  a  new  leaae  of  fiflk*'— 3V  finct. 

*•  Both  the  plan  and  eKeention  of  the  work  before  ns  deaerTea  ooinmendatloi&.  .  .  . 
The  text  of  wheaton  la  pieaented  without  alteration,  and  Mr.  Dana's  nnmberisg  of  the 
seotiona  is  preserred.  .  .  .  The  Index,  which  could  not  haye  been  oompUed  withoat 
maeh  thonght  and  labour,  makes  the  book  handy  for  referenoe.**— low  JommmU 

*'8tadents  who  require  a  knowledse  of  Wheaton's  text  will  find  Mr.  9aj^»  TohUM 
▼ety  eoDTenient**— lias  Jfe^osaic. 

INTERR0QAT0RIE8.-Sichel  and  Chance.^ ^"uie**  Discovery.*' 
JOINT  OWNERSHIP.-Foster.— ri(2e  <*Beal  Estate.*' 

JOINT  STOCKS Palmer.— FSde  «<ConTeyanahw"  and  "Gompanj 

Law." 
Thring'8  (Sir  H.)  Joint  Stock  Companies'  Lavir.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Companies,  indnding 
the  Companiee  Acts,  1862  to  1880,  with  Notes*  Orders  and  Rnles  in 
Chancery,  a  Collection  of  Precedents  d  Memoranda  and  Articles  of 
Assodation,  and  all  the  other  Forms  reqnired  in  Making,  AdminlrtfaN 
ing,  and  Winding-up  a  Company.  By  Sib  HENBy  THBINO, 
K.C.B.,  The  Parliamentazy  ConnseL  Foorth  Edition.  By  G.  A.  B. 
FITZGERALD,Ksq.,M.A.,Barristerat-Law.Demy8Yo.  188a  ILSs. 
"ThebiffbsstaathoritT  m  the  sabjeet**— 31h<  flsMc 

"  One  of  its  moat  yaluaUe  f  eatorea  la  its  collection  of  preoedenta  of  llenda  ramoand 
Artidea  of  Aasodation,  whloh  haa,  In  thta  Edition,  been  largely  Increaaad  and  Im- 
nrorpod."    JiQiir  Journal. 

JUDGMENT^.— Piggott.— Fide  •'Fordgli  Judgments." 

"Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Department,  Exchequer  BiTfncn. 

Ciown  8to.    1879.  4i.  td. 

*'  We  tbhik  that  aoUdten  and  their  derka  will  find  it  sztremely  uaeld.*— low  JmnmL 

JUDICATURE  ACTS.- Whiteway's Hints  on  Practice;  or 
Practical  Notes  on  the  Judicature  Acts,  Orden^  Rules  and  Regula- 
tions of  the  Supreme  Couil     niustnated   by  the  Latest  Caaea. 
Together  with  the  Rules  of  the  Supreme  Court,  1888.    With  an 
Introduction,  References,  Notes,  and  Index.    By  A.  R.  WHITE- 
WAT,  M.  A.,  of  the  Equity  Bar  and  Midland  Circuit,  Author  of 
"Hints  to  Solidton."    Second  Edition.    Royal  12mo.    1888.    14a. 
Sold  separately  *<  Hints  on  Practice,"  with  Cases  and  Index,  7i.  (Ui. 
The  Rules,  edited  with  Notes,  Cross  References,  and  Index,  limp  ieiUkerf  7i.  drf. 
"This  book  oontaina  an  immense  amount  of  uaeful  informatlcai  of  a  most  pcaottoal 
eharacter.** — Oibmm'*  Lata  NbU». 

"  Under  the  drcumstancea  he  has  done  wonders,  for  he  haa  iwoduoed  a  aerHoeable 
new  edition  of  an  already  aerrioeable  book,  containing  as  much  crltieiam  and  euggea- 
tiona  on  the  new  Rulea  as  is  likely  to  bo  helpful  to  the  pnotitioner."— Xcw  Mmgutim. 

\*  AU  fiamdaird  Lfm  ITorfa  orel^&t  i8tocfc,fn  toip«tf/aiM<orter6iiidiw|fc 
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JUDICATURE  ACTS.-CtotiniMd. 

Wilson's  Supreme  Court  of  Judicature  Acts 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts,  Orders,  Rules  and  Begulations  relating  to  the 
Supreme  Court  With  Practical  Notes.  Fourth  Edition.  By  M. 
D.  CHALMERS,  of  the  Liner  Temple,  and  M.  MUIR  MACKEN- 
ZIE, of  Linoobi's  Lm,  Barristen-at-Law.  Royal  12mo.    1888.    2(m. 

*«*  A  LABOS  PAFBB  XDITION  TOR  KABaiNAL  HOTU.  BOTAL  8T0.  1888.     80i. 

Sxtraetfrooi  P^ace  to  the  Fourth  Bdition.—"  The  present  edition  oontsiuB  the  Rules 
of  the  Supreme  Court,  188S,  with  notes  and  comments.  fHiere  a  repealed  rule  Is 
reproduced  without  alteration  a  reference  to  its  former  Order  and  number  is  given  in 
the  margixL  Where  a  repealed  rule  is  reproduced  with  modificationa  the  marginal 
reference  to  it  is  preoedeu  by  the  prefix  ef.  Where  a  rule  ia  new  it  ia  stated  to  be  lo 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiralty  role  upon  which  It  appears  to  be  founded. 

"  This  edition  further  includes  the  proyisions  of  the  Bankruptcy  Act,  1888,  in  lo 
far  as  they  relate  to  or  affect  the  Supreme  Courts  and  the  Statute  Law  Rerision  and 
Civil  Procedure  Act,  1883.    We  have  also  entirely  re-oonstructed  the  Index." 

"  All  that  can  be  expected  is  an  accurate  statement  as  to  the  souroea  of  the  rales,  a 
short  practical  exidanation  of  the  alterations  affected  by  them,  and  copious  croea. 
references.  The  eoitora  have  accomplished  remarkably  well  all  that  could  reasonably 
be  expected  from  them.  Their  notes  to  tlui  rules  are  concise,  clear,  accurate  and 
practicaL    .    .    .    The  Index  to  the  book  is  greatly  takprawed.'—8oliedonr  Journal, 

'*  Wilson's  *  Judicature  Acta'  remains  what  it  always  was,  one  of  the  most  handy 
as  well  as  one  of  the  beat  appreciated  editions  of  the  Acts."— Zaw  MagoMine* 

"  Wilson's  'Judicature  Acts '  is  now  the  latest,  and  we  think  it  is  the  most  con- 
venient of  the  works  of  the  same  dsss.  .  .  .  The  practitioner  will  find  that  it 
supplies  all  his  wants."— lotp  Times, 

JUSTINIAN,  INSTITUTES  OF.-Mears.— Ficitf  *•  Roman  Law." 

Rueag's  Student's  '^  Auxilium"  to  the  Institutes 
of  Justinian.— Being  a  ooinplete  monb  thereof  in  the  fonn 
of  Queetion  and  Answer.  By  ALI3ED  HENRY  RUEGO,  of  the 
Middle  Temple,  Banister-at-Law.    Poet  8to.    1879.  6s. 

"The  student  will  be  greatly  asslstsd  in  clesiiag  and  arranging  his  knowledge  by  a 
woik  o(  this  kind.**— law  JoumtU. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  mider  the  Bnperintendenoe 
of  JOHN  BL0S8ETT  MAULS,  1S«|.,Q.0.  The  Thirtieth  EditimL 
Fiye  large  Tola.    8vo.    1869.  7<.  7f. 

Stone's  Practice  for  Justices  of  the  Peace,  Jnstioea 
Clerks  and  SolidtorB  at  Petty  and  Special  Sessions,  in  Summary 
matters,  and  Lidictable  Offences,  with  a  list  of  Snmmaiy  ConTic- 
tions,  and  matters  not  CriminaL  With  Forms.  Ninth  Edition.  By 
W.  H.  MAONAMARA,Esq.,Barrister-at-Law.  Demy  8vo.  1882. 25f. 

"  A  TSiy  creditable  effort  has  been  nuuie  to  condense  and  abridge*  which  has  been 
successful,  whilst  the  completeness  of  the  work  has  not  been  Impaiied.'*— Zev  TImei. 


W^ig ram's  Justices'  Note  Book. — Containing  a  short 
acoonnt  of  tiie  Jurisdiction  and  Dutiee  of  Justices,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WIGRAM,  Esq.,  Banister-at- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Emtion.  With  a 
copious  Index.     Royal  12mo.    1888.  12s.  6d. 

"  Ws  have  found  in  it  sll  the  infonnation  which  a  Justice  can  require  as  to  recent 
Isgislation."— 3%e  Tme». 

"This  is  altogether  a  capital  book.    Mr.  Wlgram  is  a  good  Uwyer  and  a  good 
Justices'  lawyer.^— /<aw  JburmU, 
"  We  csn  thoroughly  recommend  the  Tdhune  to  msglstntss.**  —£Mm 


LAND  ACT.— i9es<'SetUed  Estates."— Middleton. 

\*  AU  itandaird  Law  Work$anUfii/iiSlodt^imlmwoalfandotM»lnndkig»* 
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LAND  TAX.— Bourclin*8  Land  Tax.— An  EzpodtloB  of  t&0 
Land  Tu  ;  ili  Amemmmt  and  CoUBotion,  with  a  ntihmiont  of  the 
rigfhts  confenred  by  the  BedemptioD  Aofte.  By  MA^tlt;  A.  B0X7&- 
DIN  (late  Begistnr  of  Lnd  Tto).    Second  Bdition.    1870.        te. 

LANOLORO  AND  TENANT.— 'W'oodf all's  Law  of  Landlord 
and  Tenant.— THth  a  fall  OoUeotfon  of  Fraoedente  and 
Foimi  of  Frocedure.  Contkming  also  an  Abatraet  of  Leading  Pio- 
p08itiom»  and  TWbba  of  oettiin  OuaCooM  of  the  Ooontry.  Twelfth 
Bdition^  In  which  the  Ftecedenti  of  Leaaea  haye  been  zerkad  and 
enlarged,  with  the  aHtataaoe  of  L.  G.  G.  Bebbma,  Baq,  By  J.  IC 
LELY,  Eaq.,  Bazriater-at-Iiaw.    Boyal  8to.    1881.  11. 18a. 

**Ib«  adttor  bM  ezpeodsd  fll*bont«  indntrjaod  wftttnaMe  MUtwfa.  anklBi  tta 

vock  a*  pwfdot  M  poMUIe.''-.8Uio<lorf' /mtmUL 

LANDS  CLAUSES  ACTSl— Jepson's   Lands  Clauses  Con- 
solidation Acts:  with  Beeiaiou,  Fonaa,  k  Table  off  Ooati.  By 
ARTHUB  JEFSON»Eki.,  Barrlatei^at-Law.  Demy  8Ta  1880. 18i; 
The  work  concludes  wtth  a  number  of  fonni  and  a  remarkably  good  indez.**-- 


"  As  fur  aa  we  have  been  able  to  dleeovery  all  the  dediilone  have  been  staled,  ant 
Hhn  ettaet  of  them  correotly  gtven."— X«p  JfwmaL 

LAW  LIST— La>nr  List  (The).— Gompriifaig  the  Jndgea  and  Offioan 
of  the  different  Gonrta  of  Joatioe,  Counsel,  ^eoial  Fleaden^ 
BnffcBMn,  Conyeyaneeti,  Solioiton,  Notaziea,  Ac,  In  SaaAuid 
Mid  Walaa ;  the  Oiionita»  Jndgea,  Treasofeia,  Begiatran,  and  His^ 
BaOiih  of  the  Oonnty  Coarta ;  Metropc^tan  and  StipemdlaiT 
Magistrates,  Official  EeceiTers  under  the  Bankmptcy  Act,  Law  and 
Bnblie  Offleera  In  England  and  the  Coloniea,  Foreign  Lawyeta  with 
their  English  Agents,  Sheriffs,  Under-Sheriffs,  and  their  JDepattea, 
Clerks  of  tiie  Peaoe,  Town  Clerks,  Coroners,  &c.,  &c.,  and  Commia- 
rioners  for  taking  Oatha,  CenreyanoetB  FtactlBing  in  England  under 
Certificates  obtiined  in  Scotland.  So  far  as  relatea  to  Special 
Fleaders,  Draftsmen,  ConToyanoers,  Solicitors,  Proctors  and  Notariea: 
Compiled  by  JOHN  SAMUEL  FIJBCELL,  of  the  Inland  Berenna 
Office,  Somerset  Honse,  Begistrar  of  Stamped  Certificates,  and  of 
Joint  Stock  Con^Muies,  and  Published  by  the  Authority  of  tlM 
Commiaionen  of  Inland  Berenne.    1884.    [Net  Oath,  9t,)    lOt.  6cL 

LAW  REPORTS.*— A  -rwy  laage  Stack,  of  second-hand  and  new  Beporta. 

Prices  on  application. 

LAW  STUDENT^S  ANNUAL Ftc2s  "  Ezammation  Guides." 

LAW  SUIT.— The  Humourous  Story  of  Farmer  Bump- 

kin's  Law  Suit.    By  BICHABD  HARRIS.    Banister-at- 

L^w,  Author  of  "  Hints  on  Advocacy."    Second  Edition.     Boyal 

12mo.     1883.  6i: 

"  Most  of  the  standing  grievances  of  Boitors  find  a  place  in  this  book."  —Lav  ISmu, 

U^WYER'S  COWPANIOM.— Wtfe  "Dhttr" 

LEADING  CASES.— Ball's  Leading  Cases  on  the  Law  of 

Torts,  with  Notes.    Edited  by  W.  E.  BALL,  LLD.,  Esq.,  Barris- 

ter*at-Law,  Author  of  **  Piinoiplea  of  Torta  and  Contracts."    Royal 

8va     1884.  21s. 

Haynes^'  Student's  Leading  Cases.    Being  aome  of 

the  Principal  Dedsions  of  the  Gonrts  in  Constltntional  Law^  Com« 

mon  Law,  Conv^yaneing  and  Bqmty,  Probsftej  Divorce,  Bankroptcy; 

and  Crindnal  Law.    With  Notes  for  the  use  of  Students.    Second 

Edition.   By  JOHN  F.  HATNES,  LLD.  {Intkeprem.) 

"  WlUfMere of  great  utmtf.noi  only  to  Siiideati^bBl  PnsttlleawK    Hkettonsaie 

dear,  piriBted  and  condBe."— lew  Jimm. 

•*  We  think  that  this  boOk  win  aapptymwaal the  besteis  rtsg^ily  waB 

amaKS^i  for  referenoe."— Zow  JovumaL 

\*  AU  tkmdard  Law  TTorXwarelxpfmAodkytMlflisoat/andoasrMNlMf^ 
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Snirley'8  Leading  Casas^— A  Seleetkm  of  LauHBg  CBam 
in  the  Commoii  Law,  with  Notes,  and  a  Sketch  of  some  of  the  pnn- 
dpal  ohangee  introdvopd  l^the  Bale»  of  Baprame  Cdurt,  1883.  By 
W.  SHIRLEY  SHIBLET,  MA.,  B.C.L.,  Esq.,  Bamster-at-Law. 
Second  Editton.    I>emj8vo.    1883.  15& 

'*l!bfb  hook,  is  deserrijQg  of  Ugh  praise,  and  we  commsiad  it  in  all  ccmfideiioe.'*— 
iKkton's  low  Noteg,  April,  1833. 

'*  The  aelection  is  very  large,  though  all  are  distinctly  '  leading  eases/  and  the  notea 
am  Vy  no  means  the  least  mexitetioua  part  of  the  woKk."— Xav  /owmoi. 

" Mr.  Shirley  writea  well  and  oleariy,  and eridantiy  unduataads  what  heis  writing 
nhout.'' J  aw  Tbnes 

UEOACY  miTIES.-FMfe  ''Taxee  on  Bnecesnon.'' 

LEXICON.— Fuie  *<  Dictionary.** 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.-- 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Eyidence,  I^- 
oednre  and  Practice,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadhigs.  With  Appendix  of  Statutes  including 
the  Newspaper  Libel  and  Registration  Act,  1881.  By  W.  BLAKE 
ODGERS,  M.A.,  LLD.,  Barriater-at-Law.  Demy  8m  1881.  24«. 
'*We  have  rarely  examined  a  workwhieh  ihows  so  much  industry. 
.    .    So  good  is  the  book,  whioh  in  Its  topieal  arraac^ement  ii  vastly 

superior  to  the  general  run  of  law  books,  that  eritieism  of  it  is  a  oompli- 

meat  rather  than  the  reyerse." — Law  JownyaX. 
"The  excuse,  if  one  be  needed,  for  another  book  on  libel  and  Slander,  and  that  an 

Sagliah  one,  may  be  foimd  in  the  exoellenoe  of  the  author's  work.    A  clear  head  and 

a  akUled  hand  are  to  be  seen  throo^iout.'*— iMraet/rMa  Pr^ae$  to  Amtrioan  reprint. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law^  relatinq  to  Publip  Libraries  and 
Museums  ana  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  P.  CHAM- 
BEES,  Barrister-at-Law.     Imperial  8yo.    1879.  8t  6d. 

LICENSINC.-—H  indie's  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
Holders,  as  affected  by  pecent  Legislation 
and  Decisions  ;  containing  a  full  Baport  of  the  ProoeedingB 
and  Judgment  in  the-reoent  Darwen  Lioensing  Appeals,  with  Notes. 
Third  Edition.  By  FBEDK.  6.  HINDLE,  Esq.,  Solicitor. 
Demy  8yo.     1888.  Net,  2s.  6d, 

Lely  and  Foulkes'  Licensing  Acts,  1828,  1869, 
1872,  and  1874;  containing  the  Law  of  the  Sale  of  Liquois 
by  Retail  and  the  MJanagement  of  Lioensed  Houses ;  with  Notes  to 
the  Acts,  a  Summary  of  the  Law,  and  an  Appendix  of  Forms. 
Second  Edition.  By  J.  M.  LELY  and  W.  D.  L  FOnLE:ES, 
Esqra.,  Bairisten-at*Law.    Boyal  12mo.    1874.  St. 

LUIIACy.^Elmer's  Practice  in  Lunacy.— Seventh  Edition. 
By  JOSEPH  ELMBB,  of  the  Ofliee  of  the  Masten  in  Lunacy. 

MAQISTERIAL  LAW.— Shirley's     Elementary  Treatise 

on  Magisterial  La>nr,  and  on  the  Practice  of 

Magistrates'  Courts.— By  W.   SHIBLEY  SHIRLEY, 

M.A.,  B.C.L.,  Esq.,  Barrister-at-Law.  Boyid  12mo.   1881.     6a  (k2. 

Wig  ram.— Fide  "Justice  of  the  Pease." 

MARRIED  WOMEN'S  PROPERTY.  —  Smith's  Married 
Women's  Property  Act,  1882,  with  an  Introduction 
and  Critical  and  Explanatory  Notes,  together  with  the  Married 
Women's  Property  Acts,  1870  and  1874,  &c.  Second  Edition.  By 
H.  ARTHXTB    SMITH,   Esq.,  Banister-aMjaw.    Boyal    12mo. 

1884.  6c 

'*  There  are  some  exceHent  critical  and  explanatory  notes,  together  with  a  good 

index,  and  reference  to  something  Uke  two  hundred  decided  oaaea."— X<i»  nme$. 

\*  AU  Handard  LoM  Wortt$  m%hepim  Stock,  m  law  eaUfaimd  other  biltdingt 
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MASTER  AND  SERVANT-^-Macdoneirs   Law  of  Master 

and  Servant;    Fart  I,  Ck>mmoii  Law.    Part  II,  Statute  Law. 

By  JOHN  3CA0D0NELL,  M.  A.,  Bm|.,  Barruter-at-Law.    Demy 

8m     1888.  ILU 

**Mr.   Maodonell  hM  dene  his   work  thoroughlT  and  weU.     He  has  erldait^ 

bestowed  Rreat  uare  and  labour  on  bis  task,  and  has,  tiiere/ure,  produced  ^  wonc 

which  will  be  of  real  ralue  to  the  practitioner.    The  information,  too,  is  presented  in 

a  most  accessible  form."— lotp  Tlaui,  January  27,  1883. 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jnriadictioii,  Prooen,  Pnustioe,  and  Mode  of 
Pleading  in  Ordinary  Actlona  in  the  Mayor's  (yonrt,  London  (oammonly 
called  the  "Lord  Mayor's  Court").  Toimded  on  Brandon.  By 
GEORGE  CANDY,  Esq.,  Barriater-at-Law.  Demy  8vo.  1879.  Us. 

MERCANTILE  LAW.—Russell's  Treatise  on  Mercantile 
Agency.    Second  Edition.    8vo.    1873.  lig. 

Smith's  Compendium  of  Mercantile  Law.— Ninth 
Edition.  Bt  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 
one  of  Her  Mmjeety's  ConnaeL    Boyal  8yo.    1877.  U  18f. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La w^.— With Notea.  By  O.  D.  TUDOR, 
Esq..  Barrister-at-Law.  Tliird  Edition.  Koyal  8vo.  1884.  22.  2s, 
"Wilson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipowner,  and  Under- 
'writer  on  Shipments  by  General  Vessels.  By 
ALEXANDER  WILSON,  SoUcitor  and  Notary.  Royal  12mo 
1888.  6t. 

METROPOLIS  BUILDING  ACT8'-^A/^oolrych's  Metropoli. 
tan  Building  Acts,  together  with  snch  clatisea  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Building 
Acts,  with  Notes  and  Form&  Third  Edition.  By  W.  H.  MAG- 
NAMARA,  Erq.,  Barrister-at-Law.     12mo.    1882.  lOf. 

**  We  may  safely  recommend  this  new  edition  to  those  who  have  to  find  their  way 

among  those  statutes."— like  Builder,  March  31, 1883. 

MEXICAN  LAW — Hamilton's  Mexican  Law.— A  compila- 
tion of  Mexican  Legislation  affecting  Foreigners,  Rights  of 
Foreigners,  CommerciiJ  Law,  Property  Real  and  Personal,  Rights 
Pertaining  to  the  Inhalntanto  of  the  Republic,  Sales,  Prescription, 
Mortgages,  Insolvency,  Liens,  Rights  of  HusbsAd  and  Wife,  Dona- 
tious,  Dower,  Quit*Rent,  Leases,  Inheritance,  Commercial  Com- 
panies, Partnership,  Agency,  Corporations,  kc ;  Procedure,  Attach- 
ment, Levy  under  Execution,  Property  Exempt,  Registry,  Ac ; 
Land  Laws  and  Water  Rights,  Mexican  Constitution,  Jurisdiction 
of  Courts,  Writ  of  Amparo,  Extracts  from  Treaties,  Mexican 
Decisions  of  Federal  and  State  Courts,  and  Mexican  Mining  Law. 
Annotated.  By  LEONID  AS  HAMILTON,  Attomey-at-Law. 
Demy  8vo.     1882.  18<. 

MINE^.— Rogers'  La>v  relating  to  Mines,  Minerals 
and  Quarries  in  Great  Britain  and  Ireland, 
with  a  Summary  of  the  Laws  of  Foreign  States,  kc  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     8va     1876.  12.  lit.  6d, 

*'  The  Tolome  will  prove  invaluable  as  a  work  of  isfsl  reftovnce.**— The  Minimg  JowmaL 

MONEY  SECURITIES.— Cavanagh's  Law  of  Money  Secu- 
rities.—In  Three  Books.  L  Personal  Securities.  IL  Securities 
on  Property.  III.  Miscellaneous;  wiUi  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.A.,  LL.B.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Banister-at-Law.    Inl  vol.    Demy  8vo.    1879.  21s. 

"An  adnilrablo  synopsis  of  the  whole  law  and  practice  with  regard  tosecuxitiea 

of  every  sort."^5afMrday  JZev^cw. 

*«*  All  standard  Law  Works  are  kept  in  Shek^  in  laic  calf  and  othsr  hmdlvfj^s. 
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MORTQAQE.— Coote's  Treatise  on  the  Law  ofMort- 

gage. — ^Fourth  Edition.    Thoroaghly  revised.    By  WILLIAM 

WTLLTS  MACKESON,  Eeq.,  one  of  Her  Majeflty's  GonoBeL 

In  1  Vol.  (U36  pp.)    BoyiilSvo.    1880.  22.2*. 

"A  oompleta,  tozM,  and  praotioal  treatiBe  for  the  modem  )Awytir.'*^-SoUeUar^  J^mrmtU, 

"  Will  be  found  a  ▼aluaole  addition  to  the  library  of  every  practising  lawyer."^ 

Law  Journal. 

MUNICIPAL  CORPORATIONS.- Lely's  Law  of  Municipal 
Corporations. — Containing  the  Municipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  Supplementary  Enactments,  including  therein  the  Electric  liight- 
ing  Act,  1882,  with  Notes  thereon.  By  J.  M.  LELY,  Esq.,  Bar- 
rister-at-Law.  Editorof'*Ohitty'9Statutes,"&cDemj  8vo.  1882. 15«. 
*'  An  admirable  edition  of  one  of  the  moftt  important  oonsoUdatmg  statutes  of  the 

year.    .    .    .    The  summary  is  tersely  written,  and  the  notes  appear  to  be  to  the 

point.    Nothing  required  for  the  due  understanding  and  working  of  the  Act  seems  * 

to  be  absent."— law  JoumcU. 

NAVY.— Thring's  Criminal  La-w  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Boles  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Editton.  By 
THEODORE  THRINO,  Barristerat-Law,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.    12mo.     1877.  12t.6(2. 

NEGLIGENCE — Smith's  Treatise  on  the  La>v  of 
N  egligence,  with  an  Introduction  and  Notes.  Second  Edition. 
By  HORACE  SMITH,  BJL,  Esq.,  Barrister-at-Law,  Recorder  of 
Lincoln,  Editor  of  '*  Addison  on  Contracts.*'  {In  thepreu), 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Prius.— Tifteenth 
Edition.       By   5iAURICfi  POWELL,  Esq.,    Barrister-at-Law. 

ilntheprtu.) 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  fuU  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  PJ3.A., 
of  Linoohi's  Inn,  Bszrister-at-Law.    Sto.    1878.  12.  4m, 

OATHS.— Braithwaite'sOaths  in  the  Supreme  Courts 
of  Judicature. — A  Bianual  for  the  use  of  Commissionen  to 
Admimster  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  ftc.  Fourth  Edition.  By  T.  W.  BRAITHWAITE, 
of  the  Central  Office.     Fcap.  8va     1881.  4«;  (M. 

'*  The  recotfDised  guide  of  commissioners  to  adnlnister  oaths."  ■  Solieitcn*  J<mmaL 

PAIWPHLETS.-The  Battle  for  Right  (Der  Kampf  urn's  Recht). 
By  GEHEIMJUSTIZRATH  Db  VON  IHERING,  Profeiwor 
Der  Rechte  zu  G  ttingen.  Translated  by  PHILIP  A.  ASH- 
WORTH,  B.A, Esq., Barrister-at-Law.  Royal  12mo.  1883.  Net2t,(kL 

PARISH  LAW.— Steer's  Parish   Law;  being  a  Digest  of  the 

Law  relating  to  tne  Civil  and  Ecclesiastical  Gk>vemment  of  Parishes 

and  the  Relief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMARA,  Esq.,  Barrister-at-Law.     Demy  8vo.     1881.  16«. 

**  An  exceedingly  useful  compendium  of  Parish  Law.*  — Xaw  liaui, 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Pan- 

nership.— Third  Edition.    By  FREDERICK  POLLOCK,  Esq., 

Barrister-at-Law.     Author  of  "  Principles  of  Contract  at  Law  and  m 

Equity'    Demy8vc.  {In  the  prttt.) 

"  Of  the  execution  of  th*}  work,  we  can  speak  in  terms  of  the  highest  praise.    Tk«i 

languAKe  is  simple,  concise,  and  dear.**— loav  Magaum, 
'■Mr.  Pbllock  s  work  appeals  eminently  satisfactory    .    .    .    the  book  is  prsis 

worthy  in  design,  scholarly  and  complete  in  execution."— ^ohmkqr  Rmritm. 

V  AU^tgmdMilMmWiftluainkejpiin8loek,i^ 
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PATENTS. — Aston's  (T.)  Patents,  Designs  and  Trade 
Marks  Act,  1888,  «fith  Notw  and  Index  to  the  Act,  Rale» 
and  Fonas.  By  THEODOBB  ASTON,  Q.C.,  of  Linooln's  Inn. 
Royal  12mo.     1884.  6f. 

Munro's    Patents,  Designs    and  Trade  Marks 

Act,  1883,  with  the  HrUm  and  Inrtractions,  together  with  Plead- 
ings, Ordera  and  Precedents.  By  J.  £.  GKAWFORD  MUNRO» 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Royal  12mo.  lOi.  6d. 
Thompson's  Handbook  of  Patent  Law  of  all 
Count  ries.— By  Wif.  P.  THOMPSON,  Head  of  thelntemational 
Patent  Office,  LiveipooL  Sixth  Edition.  12mo.  1684.  Nei,2s.6d, 
PAWW.— Turner's  Contract  of  Pa^wn,  as  it  exists  at 
Common  Law,  and  as  modified  by  the  Factors'  Acts,  the  Pawn- 
broken'  Acts,  and  other  Statutes.  By  FRANCIS  TURNER,  E«i., 
BanktOT-at-lAw.  Seoond  Edition.  8n>.  1888.  1^ 

Turner's  Pa>A/^nbrokers'  Act,  1872.—- With  Exphnatwiy 
Notes.  By  FRANCIS  TURNER,  E«i.,  Banrister-At.Law.  Thiid 
Edition.    1888.  i^sT,  2a  6dL 

PfiRPETUITIES.— Marsden's  Rule  against  Perpetui- 
ties.— A  Treatise  on  Remoteness  in  Limitation ;  wtbh  a  chapter 
on  Aocnmulation  and  the  Thellnson  Act  By  BBQINALD  a. 
MARSDEN,  Esq.,  Barrister^t-Law.    Demy  8vo.     1888.  !6sl 

*'  Mr.  Kanden's  work  la  entitled  to  be  called  a  new  one  both  in  treatment  and  in 
design.  He  has  handled  a  difficult  subject  with  inteUigonoe  and  clearness.  *'-~jUn»  Tmmt 

PCR60NAL  PROPERTY.— Shearwood's  Concise  Abridg- 
ment of  the  La"w  of  Personal  Property:  showing 
analytically  its  Brandies  and  the  Titles  by  whidi  it  is  held.  By 
J.  A.  SHEARWOOD,  Esq.,  Banister-at^Law.    1B82.  6a  <UL 

'  Win  be  acceptable  to  many  studenix,  as  girlng  them,  in  fact,  a  raady'«iade  xKyte 
book."— /■d«mMR«r'«  Lav  Students*  Jourttal. 
Smith.— Fide  "  Real  Property." 

PLEADING.— Allen's  Forms  of  Indorsements  of  Writs 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  Rules  of  the  Supreme 
Court,  1883 ;  with  IntroductioB,  showing  the  prindp^  changea 
introduced  by  these  Rules,  and  a  Supplement  of  Rules  and  Forma 
of  Pleadings  applicable  to  the  other  Diyisions.  By  GEORGE 
BAUGH  ALLEN,  Esq.,  Special  Pleader,  and  WILFRED  B. 
ALLEN,  Esq.,  Barri8ter«t-Law.    Royal  12mo.     1883.  18«. 

"  A  most  excellent  handbook  and  guide  to  those  who  are  called  upon  to  frame  in- 
dorsements and  pleadings  under  the  new  system.  ...  A  work  which  will  be  very 
ussfol  to  most  l^al  pzactitionerB."— &rfMler<'  /onrna/,  Novamber  10, 188S. 

**  The  learned  authors  have  done  their  work  well  and  supply  a  laige  number  of 
precedents,  which  if  not  fitting  every  case  that  may  arise  in  practice,  will  in  many 
mstances  be  actually  in  point,  besides  providing  useful  hints  and  suggestions." — 
Xaio  if oponMe. 

Bullen  and  Leake's  Precedents  of  Pleadings, 
with  Notes  and  Rules  relating  to  Pleading.  Fourth  Editaon. 
By  THOMAS  J.  BULLEN,  Esq.,  Special  Pleader,  and  CYRIL 
DODD,  Esq.,  Barrister^t-Law.  Part  I.  Royal  12ma  1882. 
{PaH  IL  Ml  the  prm.)  1/.  4«. 

POISONS. —  Reports  of  Trials  for  Murder,  by  Poi- 
soning; by  Prussic  Acid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconitine;  ineluding  the  triak 
of  Tawell,  W.  Palmer,  Dove,  Madeline  Smitii,  Dr.  Pritchard, 
Smethurst,  and  Dr.  Lamson.  With  Ohemical  Introductions  and  Notes 
on  the  Poisons  used.  By  G.  LATHAM  BROWNE,  Esq.,  Barrister. 
at-Law,  and  C.  G.  STEWART,  Sanior  Aasistant  in  the  Laboratoir 
of  St.  Thomas's  Hospital,  &c.    Demy  8vo.     1888.  12s.  M. 

"The  work  will  be  found  alike  useful  to  the  lawyer  as  to  the  medlsal  man.**— 


I  law  TiM€», 
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POWERS^-Far^^ell    on    Po'w^era— A   ConeiBa   Tre»tin  en 

Powen.    By  GEORGE  FABWELL,  B.A.,  of  Linooln's  Inn,  Eiq., 

Barrirtcr-at-Law.    Syo.     1874.  12.lt. 

**  We  recommaBd  Mr.  ParwoU's  book  m  wwitajning  within  a  mall  ooaipaM  what  woald 
t   othanriialuivetolMtoaghtoatintbepaiteaof  himdndaorooDftaaliicrep^^ 

PROBATE.— Bro'w^ne's  Probate  Practice :  a  Treatiw  on  the 
Prino%)lei  and  Praofcioe  of  the  Ooort  of  Probate,  in  Contentioiu  and 
Non-Gontentioa9  BoaineflB.  Beyioed,  enlarged,  and  adapted  to  the 
Pnustice  of  the  High  Court  of  Jnatice  in  Probed  buBineaa.  By  L.  D. 
POWLES,  Banister-at'Law.  Including  Practical  Directtona  to 
SoUdton  for  ProceedLags  in  the  Begiatiy.    By  T.  W.  H.  OAKLET, 

of  the  Principal  Registry,  Somenet  Houae.    8vo.    1881.        \l  lOf. 

•<  Thfa  edition  will  thna  aupply  the  practitionerB  in  both  branches  of  the  profeaalon 
with  all  the  informatioD  that  they  may  require  in  connection  with  the  probate  of 
wUla."— 3%<  TivMM, 

**  In  ita  jmeent  form  thia  ia  undoubtedly  the  moat  complete  work  on  the  Pnetioe 
of  the  Court  of  Probate.  ....  Thia  ii  strictly  a  practical  book.  No  principle 
of  law,  statute  or  fonn  which  could  be  of  sexrioe  to  the  practitioner  in  the  Probate 
Division  appeara  to  have  been  omitted.**— rA<  Im»  Timu. 

PUBLIC  HEALTH.— Chambers!  Digest  of  the  La>Ar  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1260  leading  Cases.  The  Statntes 
in  faU.  A  Table  of  Offences  and  Pimishments,  and  a  Oopioas 
Index.  Eighth  Edition  (with  Supplement  corrected  to  Febniuy  8, 
1883).     Imperial  8to.     1881.  \l  lU. 

(ht  the  above  with  the  Law  relating  to  Highways  and  Bridges.  22. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment  of  them.  By  OEOBOE  F.  CHAMBEBS,  Esq.,  Barrlster- 
at-Law.    12mo.    1878.  Net^  2b.  6cL 

QUARTER  SESSIONS.— Leeming  d  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiotion 
and  Pnctice  in  other  than  Criminal  matters.  Second  Editifm.  By 
HOBATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THUBLO W,  Esq.,  Barrister-at-Law.    Syo.    1876.  U  Is. 

Prltchard's Quarter  Sessions.- The  Jnrisdiction,Praccioe 
and  Procednve  of  the  Quarter  Sessionsin  Oriminal,  Civil,  and  Appellate 
Matters.  By  THOS.  8IBBELL  PBITCHABD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Becorder  of  Wenlock.    8vo.    1875.    22.  2«. 

RAILWAYS.— Bro^w^ne  and  Theobald's  Law  of  Rail- 
i^ay  Companies.— Befaig  a  Collection  of  the  Acts  and  Orders 
relating  to  Bailway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUB  BROWNE,  Esq., 
Registrar  to  the  Railway  CommisBioners,  and  H.  a  THEOBALD, 
Esq.,  Banristen-ai-Law.    Demy  dyo.    1881.  1^  12s. 

"Contains  in  a  rery  oondse  form  the  whole  law  of  railwayi.'*— T%«  Timu. 

**  A  manrel  of  wide  design  and  aoourate  and  oomplete  fulfilment    .    .   A  complete 
and  valuable  reposltocy  ofall  the  learning  as  to  railway  matters."— Aoftinlay  Rarim. 

"  Am  far  SB  we  have  examined  the  Tolume  the  learned  authorB  seem  to  haTO  pre- 
aented  the  profeeeion  and  the  public  with  the  most  ample  information  to  be  foiuid 
whether  they  want  to  know  how  to  Btart  a  railway,  how  to  fnune  its  bye-lawB,  how 
ta  work  it»  how  to  atttMSk  it  for  injury  to  person  or  pivperty,  or  how  to  wipd  it  up." 
— Lamt  Timet. 

RATES  AND  RATINO^Castle's  Practical  Treatise  on 
the  Law  of  Rating.  Second  Edition.  By  EDWARD 
JAMES  CASTLE»  of  the  Lmer  Temple,  Esq.,  Baixister-at-Law. 

(/n  lAs  jpreif.) 
%*  AatimidmdLmmW<iiric»wr€hegpiihSUi(ktinlmmttAfQ^ 


M  eTEV£N8  AlVD  SONBT  LAW  PUBUQATIONS. 

RATES  AND  RATINa~^%m<iHii«i. 

Chambeira'  La^w^  relating  to  Rates  and  Hating  ; 
with  especial  reference  to  the  Powers  and  Dnties  of  Bate-leTymff 
Looal  Authorities,  and  theSr  Offioeni.  Being  the  Statutes  in  fnU 
and  brief  Notes  of  660  Cmms.  By  G«  F.  CHAMBOS,  Bsq^ 
IkrrfatflT  at  Imm.    Im^&wo,    W^  £tdmeti io lOt, 

RIAL  ESTATE.— Foster's  l^srw  of  Joint  Ownership 
and  Partition  of  Heal  Estate.  ByBDWABJ>  JOHN 
FOSTER,  ICA.,  late  of  Linooln'«  Iim,  Bantoter^it-Lwir.  8m 
1878.  lOt.  6dL 

REM.  PROPERTT.— Graen'fvood's  Real  Property  Sta- 
tutes.  Second  Editioii.  By  HABSY  GREENWOOD,  M.A., 
Esq.,  Baiflistwh^t-Law.  (/» the  pnu.) 

Leake's  Elementary  ^Digest  of  the  Law  of  Pro- 

gerty  in   Land.— -Containing :  Introdootioa.     Part  I.    Tlie 
inrces  of  the  Law.— Part  IL   Estates  in  Land.    By  8TBPHXN 
MARTIN  LEAKE,  BaRister-at-Law.    8yo.    1874.  U  2fc 

Shearw^ood'B  Real  Property.— A  CcmoiM  Abridgment 
of  the  Law  of  Real  Property  and  an  Litrodaotion  to  Conveyancing. 
Designed  to  facilitate  the  sabject  for  Students  preparing  for 
Examination  (inoorporatixie  the  changes  effected  by  the  Convey- 
ancing Act).    By  JOSEPfi  A.  SHEARWOOD,  of  Linoofai's  Inn, 

E8q.,Barrister-at-Law.    Second  Edition.  DemySvo.   1882.    7t.6il. 

"  We  heartily  rMommend  the  work  to  students  for  any  examination  on  real  pro- 
perty and  conyeyancingr.  adTlahig  them  to  rasd  it  after  a  peraaal  of  other  works  and 
shortly  before  goinff  in  lor  the  examination."— Xaw  Students  Journal, 

**  A  Tei7  uMful  little  work,  particularly  to  stodenta  juat  before  their  examination.'* 
— <7A«M'«  lav  Notu. 

**  Excellently  adapted  to  its  purpose^  and  is  in  the  present  edlttoB  braoght  well 
down  to  date.' —low  Magiuim, 

"  A  very  excellent  specimen  of  a  student's  manual '"—Zoio  JoumaZ,  May  20, 1882. 

"  WHl  be  found  useful  as  a  stepplng'Stoae  to  the  study  of  more  eomprehenalv* 
woriei."— iku»  Tiam, 

Shelford's  Heal  Property  Statutes.— Xinth  Edition. 

By  T.  H.  CABSON,  Esq.,  Bamster-at-Law.  (In  <As  prett.) 

Smith's  Heal  and  Personal  Property.— A  Com- 
psndlani  of  the  Law  of  Xeal  and  Penonal  Property,  mfaaarily 
connected  whh  ConTeyandng.  Designed  aa  a  seoond  book  for 
Students,  and  as  a  digest  of  the  most  nsefnl  leaning  for  PMbcti* 
tioners.  ByJOSIAH  W.SMITH,  B.C.L.,  Q.C.  Sixth  Edition. 
(Enlarged,  and  embodyuig  the  altsvationa  made  by  the  recent  8t^ 
tntes.)  By  the  AXJ1!H0E  and  J.  TBUSTRAM,  LLJiL,  of  Lin- 
coln's Inn,  Barrister-at-Law.     2  vols.    8vo.    {NeaHy  ready,)    22.  2t, 

" He  has  gi-ren  to  the  student  a  book  which  hsmaty  read  over  and  over  agatn  with  profit 
and  plassure.*'— low  Tluut, 

*'Th6  work  bellore  us  will,  ws  thtek«  be  frand  of  veiy  great  serftee  to  the  iiwietfUoner." 


REGISTRATION.— Brovnie's(G.Lathoni)Parliamentary 
and  Municipal  Hegistration  Act,  1878  {il  &  42 
Vict  cap.  26);  witii  an.  Introdnotion,  Notes,  and  Additional 
Forms.  By  G.  LATHOM  BBOWNB,  of  the  Middle  Tempto,  Bag., 
Bhrrister-at-Law.    12mo.    1878.  (ml  6d. 

Rogers.*- riflie  **  Elsctlona." 

REGISTRATION    CASES.— Hopw^ood      and      Coltman^S 

Registration  Cases.— Vol. L (1868.1872).  Net,2LlS$.  Chlf. 
Vol.  n.  (1878-1878).    Net,  2L  10»  Calf. 
Coltman's  Registration  Cases.— Vol.  I.    PartL  (1879 
—80.  NetBIOS.  Part  It  (1880).  Net^^ed.  Part  111(1881).  Net,  99. 
Pwt  IV.  (1882).    Net,  U 

\*  AU  itandard  Lato  Work$arehtptki8iodk,inlaw€affandoA€rhindkig9^ 
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ROMAN  LAW.— Greeme'B  Outlines  of  Homan  LaMr. 
Coniiiting  ohiefly  of  ui  AnftljBds  and  Summary  of  the  InstitateB. 
For  the  HBO  of  StodeotB.  By  T.  WHITCOMBE  GBBENE, 
Barrister-at-LMr.  Fourth  Edition.  Foolscap  8to.  1884.  7«.  ^ 
Mears'  Student's  Galus  and  Justin ian.^The  Text 
of  the  Institotes  of  Gains  and  Jnttiiiiaii,  The  Twelve  Tkhkm, 
«nd  the  CXYIII.  and  CXXVIL  NoTek,  with  Introdnotiim  and 
Tnusalation  by  T.  L AMBBRT  MEABS,  M.A.,  LL.D.,  of  the  Inner 

Temple,  Barrister-at-Law.    Post  8vo.  1882.  18t. 

"The  tranalatioii  MeziM  to  be  carefully  done,  and  dUplaya  more  neatneee  and 

dUgance  than  is  ustiolly  found  in  renderinga  of  Roman  legal  tezte."— 2V  Tivui, 

M ears'  Student's  OrtoIan.^An  Analysis  of  M.  Ortolan's 

Institutes    of   Justinian,  inohidiBg  the  Histeiy  and 

Generalization  of  BoxAir  Law.     By  T.  LAMBERT  MEABS» 

M.A.,   LL.D.    Load.,  of    tiie    Inner  Temple,    BaRister-at-Law. 

PublithedbypermwumofthsktiaAf.OrMmu  fost^vo.  1876.  12i.6<i. 

Ruegg.— Fide  "  Justinian." 

Ryan's  Questions  on  Roman  Law.  By  Lieut. -Colonel 

B.  H.  RYAN  (late  Royal  Aitillery),  Stodent-at-Law,  of  Lineohi'* 

Inn.    Post  8vo.    1884.  3s.  M, 

RULES  OF  THE  SUPREME  COURT  s    The  Supreme  Court 

Funds  Rules.    With  Introduotion,  Notes,  Forms  of  Orders 

in  nse  in  tile  Chanoenr  Registrai^s  Office,  other  Practical  Fonns,  and 

an  Index.    To  which  are  added  the  new  Order  as  to  Court  Fees, 

the  Bules  as  to  Eayninen  of  the  High  Conrt.    By  M.  MXJIR 

MACKENZIE,  Esq.,  of   Lincoln's  Inn,    Barrister-at-Lsw,    and 

0.  ARNOLD  WHITE,  ]^.,  of  the  Inner  Temple,  Barrister^at-Law. 

Demy  8yo.    1884.  8s.  Qd. 

The  Rules  of  the  Supreme  Court,  1883  (official  copy). 

Sewed.  Net,  28.  2cL 

Do.,  with  an  Index.  By  M;  D.  CHALMER3  and  M  MUIR 

MACKENZIE,  Esqrs.,  Banistw  al  Law,  Editom  of  **  Wilson's 

Judicature  Acts."    Sewed.  Nst,  4s*  M, 

Do.    bound  in  limo  leather,  nH^  9$.;  interleaved,  nef,  10s.  ddi 

^^*  Tht  Index  may  he  had  teparately.    Price  2s.  Gd.  net. 

The   Rules   of  the  Supreme  Court,  1888.— With 

Introduction,  References,  Notes,  and  Index,  by  A.  R  WHITE  WAT, 

M.A.,  of  the  Equity  Bar  and  Midland  Circuit.   Author  of '^  Hints  to 

Solicitors  "  and  **  Hints  on  Pcaetioe."    Royal  12mo.    1888.    7s.6<2. 

**  An  ezoeUently  printed  edition  of  tiio  new  Roles,  with  notes  omitsintng  cross 

BSfsranoes  and  stating  the  souieea  of  the  Rulea"— <80<Mtor«'  JoumaL 

AVoodfairs  Guide  to  the  New  Rules  and  Prac- 
tice.— Being  a  Synopsis  of  tiie  Rules  of  the  Supreme  Court,  1888, 
with  Notes  and  Refersnces  to  Casee  overruled  and  illustrative.    By 
ROBERT  WOODFALL,  Barrlsteriat-Law.  Royai  12mo.  1888.   fit. 
"  Aperusal  of  the  book  is  a  useful  tiMlude  to  the  study  of  the  Rul«a."'»£ai»  JewrtuL 

SETTLED  ESTATES  STATUTES^Middleton's  Settled  Es- 
tates  Statutes,  including  the  Settled  Estates 
.  Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders*  1878,  with  Introduction,  Notes  and 
Forms.  Third  Edition.  With  Appendix  of  Rules  and  Forma  under 
the  SetUed  Land  Act,  1882.     By  JAMES  W.  MIDDLETON, 

B.A.,  Banister-at.Law.    Royal  12ma    1882.  7s.  6d, 

"  In  form  the  book  is  rery  simpls  and  practioal,  and  having  a  good  index  it  la  sure 

to  afford  material  assistance  to  every  practitioner  who  seeks  its  aid."— Z^ov  JoumeL 
**The  book  is  intended  for  the  legal  adviaer  and  sqiulty  draftiman,  and  to  tiiese  it 

willgiTe  considerable  assistance."— ^aw  flSMt. 
"  The  beat  manual  on  the  subjoot  of  settled  estates  which  has  yet  appeared.*^ 

V*  Mekmdard^'ZawWorkeaniMfimSloek^mkmcalfandi^lim'lt^^ 
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SHERIFF  LAW^Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  lelAtiiig 
to  the  Office.  Second  Edition.  By  CAMERON  CHURCHILL, 
B.A.,  of  the  Inner  Temple,  BarriBter*at-Law.  DemySvo.  1882.  ILig. 

**  A  very  comidete  treatUe." — SolieUort^  JourwU. 

"  Under-aheriffs,  and  lawyers  generally,  will  find  thin  a  uBeftil  book.**-  Lax  Map. 

SHIPPING,— Boyd's  Merchant  Shipping  La^w^s ;  being  » 
GonsolidAtion  of  all  the  Merchant  Shipjnng  and^aaMDger  Actt  from 
1854  to  1870,  IndiuiTe;  with  Notes  of  all  the  leading  Englidi  and 
American  OaMt,  and  an  Appendxi.  By  A.  C.  BOTD,  LL.B.,  Eaq., 
Barristerat-Law.    8Ta.    1876.  1£.  5<. 

'*  We  cea  reeomniend  the  w«ric  m  a  Tory  UNftal  eampandiiua  of  ihipirfiif  law.**— low  flmm. 

Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOABD,  Bar- 
xirter-at-Law.    Boyal  8ya    1880.  ffatfcetf,  XL  It. 

SLANDER.— Odgers.—FtKie  *'  Libel  and  Slander." 

SOLICITORS.— Cordery's   La'w^  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  Statatee  and  Bolea.    By  A.  CORDERY,  of  the  Lmer 

Temple,  Esq.,  BairiRter-at-Law.    Demy  8to.    1878.  14s. 

"  Mr.  Cordei7  writes  terdey  and  dearly,  and  dlsplayfl  in  genend  great  industry  and 

ssre  in  the  collection  of  oaaea '  —JMieUws'  Journal. 

Turner.— Vide  "  Vendon  and  Parchasers" 

^A^hiteway'8  Hints  to  Solicitors. —Being  a  Treatise 
on  the  Law  relating  to  their  Duties  as  Officers  of  the  High  Coort 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  the 
Profession ;  and  a  vade  meeum  to  the  Law  of  Costs.  By  A.  B. 
WHIl^WAT,  M.A.,  of  the  Equity  Bar  and  Midland  OircoH. 
Authorof  "Hints  on  Practice."    Royal  12mo.     1883.  6«. 

**  A  condae  treatlM  of  useful  Infonnation." — Law  Times. 

*'  He  writes  tersely  and  practicaUy,  and  the  cases  he  gives,  if  not  exhaustiTo  of  the 
subject,  are  nnmertnis  and  pithily  explained.  The  book  will  altogether  be  found  of 
great  practical  Yslue."— JLato  Journal. 

SPECIFIC  PERFORMANCE.- Fry'sTreatise  on  theSpecifIc 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judges  of  the  High  Qourt  of  Jnstioe 
(now  a  Lord  Justice  of  Appeal).  Second  Edition.  By  the  Author 
and  W.  DONALDSON  RAWLINS,  of  Lincoln's  Inn,  Esq., 
Bairister-atLaw,  MJL    Royal 8vo.    1881.  IL  ISi; 

STATUTE  LAW — ^NA^ilberforce  on  Statute  Law.— The 
Principles  which  goyem  the  Construction  and  Operation  of  Statutes. 
By  E.  WILBERFORCE,  Esq.,  Barrister-at-Law.     1881.         18f. 

STATUTES,  and  vide  <'  Acts  of  Parliament.** 

Chitty's  Collection  of  Statutes  from  Magna 
Charta  tol880.— AGoUeetio&of  BUtntaiof  PraotiMaV^ty; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  The  Fourth  Edition,  containing  the  Statutes  and  Cases 
down  to  the  end  of  the  Second  Session  of  Uie  year  1880.  By  J.  M. 
LELY,  Esq.,  Bairistetvat-Law.  In  6  very  thick  vols.  Royml  8to. 
(8,846  pp.)    1880.  12{.12t 

SiipjfiUmenti  to  above,  44  df  46  Viet.  (1881).  8f.  46  ife  46  TieL 
(1882).    16«.    46  ds  47  Vict,    (1883).  14«, 

*.*  This  Edition  is  printed  in  larger  type  than  fbrmer  SdltiiOBi,  and 
wid  inoreaied  faeilities  for  Beftoenoe. 

%*  AU  tiandaird  Law  Ww^ofreheptin Siodi,  inUmealfandaikerUiiidingi, 
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8TATUTES.- 

**  It  is  needleos  to  enlarge  on  the  Talue  of  "  Ghitty's  Statutes  "  to  both  the  Bar  and 
to  suUdtoxB,  for  it  is  attested  by  the  experience  of  many  years.  It  only  remains  to 
pobit  out  that  Mr.  Lely's  work  in  bringmg  up  the  collection  to  the  present  time  is 
distinguished  bv  care  and  judgment.'* — TV  2V«er. 

*'  A  rery  satisfactory  editaon  of  a  time-honoured  and  meet  valuable  work,  the  faoisty 
guide  of  present,  as  of  former  judges,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  law.'^-Vtutto*  o^Me  Ptaee. 

"  The  practitioner  has  only  to  takedown  one  of  the  compact  Tolumes  of  Chitty 
and  he  Has  at  once  before  him  all  the  legislation  on  the  subject  in  himd.  "—vfiMidlorf 
Journal, 

'*  *  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  wish  to  know  what  Acts 
are  in  force  with  reference  to  a  particular  subject  turn  to  that  head  In  '  chitty/ 
and  at  once  find  all  the  material  of  which  th^  are  in  quest.  Moreover,  they  aie, 
at  the  same  time,  referred  to  the  most  important  cases  which  throw  Vigtt  on  Uie 
subject."— ZkM9  Jcmmal. 

'Public  General  Statutes,  royal  Sto,  iataed  in  parte  Mid  in 

complete  y<diiiiie8,  and  rappUed  immediately  on  pablicaUon. 
*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  SnvsHB  ft  SovB. 

SUMMARY  CONViCTIONS.>-Highmore.— Fuie  •' Inland  Beyenve 
Cases.'* 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsiblli^  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.    Sixth  Edition.    By  W.  H. 

MACNAMAIlA,Esq.,Bamster-at-Law.   DemvSvo.  1879.    U  4s. 
'*  We  gladly  welcome  this  good  edition  of  a  good  hook,*'— SdtcUort'  JaumoL 

Templer's  Summai^y  Jurisdiction  Act,  1870.— 
Bules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLBR, 
Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  59* 

"  We  think  this  editkm  every^Ung  that  could  be  desired.'*— ^SWtflfU  Pott, 
V/igrSLm.—  Vide  "Justice  of  the  Peace." 
TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— ^A  Digest  of  the  Statutes  and  Cases  (including  those  in 
ScotUmd  and  Inland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.    Completely 
rearranged  and  thoroughly  revised.  Fourth  Edition.  By  EVELYN 
FREBTH  and  KOBEKT  J.  WALLACE,  of  the  Legacy  and  Suc- 
cession Duty  Office.    Boyal  12mo.  1881.  12«.  6d. 
"  Contains  a  great  deal  of  practical  iiiformation,  which  iM  Uk'ely  to  make  it  very 
useful  to  solicitors."— .£ai»  Jommal. 

**  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  Is  eminently  prsc- 
tiflaL''-4MMtor«'  Jimmmi. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracta.'*  Fifth  Edition.  Be-writteo. 
By  L^  W.  CAVE,  Esq.,  M.A.,  one  of    Her  Bfiajesty's  Counsel 

(now  a  Justice  of  the  High  Court).    Boyal  8vo.  1879.  U  18l. 

'*  As  now  presented,  this  Talnable  treatUe  most  prove  highly  aoosptshle  to  Judges  and 
the  proteston."— ZIbao  TImii. 

"  CaveTs  *  Addison  on  Torts '  will  be  reoognlnd  as  an  indispensable  addition  to  evenr 
lawyei's  Ubrmry.*'— Low  Magaaim. 

Ball's  Leading  Cases  on  the  Lavsr  of  Torts,  with 
Notes.  Edited  by  W.  E.  BALL,  LL.D.,  Esq.,  Barrister-at-Law, 
Author  of  **  Principles  of  Torts  and  Contracts.''   Boyal  8vo.     1884. 

21s. 

TRADE  MARKS.— Hardingham's  Trade  Marks:  Notes  on 

the  British,  Foreign,  and  Colonial  Laws  relating  thereta    By  GEO. 

GATTON  MELHUISH  HARDINGHAM,  Consulting  Engineer 

and  Patent  Agent    Boyal  12mo.    188L  Nd,'iM.M. 

•  J^AU  Standard  J^wWorktattktpi  in  Sioektin  law  eolf  and  f^ 


TRADE  MARKS.- 

Sebastian   on  the   L*a^iv  of 
lAVof  Tnde 
dKRwitli,  kMdadmg  a< 

Begk«iBtMi  Aela,  187S— 7.  the  BbIot 

The  Heidiaadiae  Hvfa  Act,  ISeS^ 

The  TJmUd  Bmm  HtitaH,  1870  nd  U7(,  the  Tioi^  vith  IJ^ 

United  Statci»  1877 ;  and  tiie  Bske  Mid  1m<ihiI"iim  m— i  fa 

7ebniai7,  187&     With  a  coviow  fadn.     Bf  IJCW18  BOYB 

8gBA?^TIAy,KaT«.,K.A.,fci^lWniilM  et  Imr,  8to.  1878. 14s. 

«*  ne  MMtcr  of  tiM  Bflik  in  Ui  Jodi^MBt  im  A  IUmt^s  Ik^e  Karka,  M&i  *  He  ^iM 
to  Me  that  tha  wcO-known  wTitar<Btaafda  Barlca,  Mr. 
•  view «f  tba  Act.'"— 21* 


vuce  aei  aeecanM  m  xaBiDe  iBMe  ve  pmbhik  ev  lee 


Sebastian's  Digest  of  Cases  of  Trade  Marie, 
Trade  Name,  Trade  Secret,  Good^pvlil,  dbc^  de- 
cided in  the  CoiBte  of  the  Uoiftdl  Kh^don^  IviiA*  the  Gtolonee*  and 
the  United  8ti*M  of  America.  ByLKVOSBOTD  8EBA8TIAN, 
B.CX^  ICA^  Bn^  PmiMm  et  leiw.    8vol    1870.  li.  Ijl 

'  A  dloMt  wlildb  win  ka  aff  iwij  peet  mine  to  aU  piMliliQDin  who  hOTe  to 

wvn  tcaoe  nemL  -- ^mmmv*  JnnrBek 


TRAMWAYS^Sutton's  Traxn^way  Acts  of  tbe  United 
Kingdom  ;  with  Netei  en  the  lenr  aad  Ftaeetie^  an  Intoodae- 
ticm,  IndndJi^g  the  riweinirtiinti  bejore  the  fiwnmittwiw,  Dedriemi  of 
theBeteeee  with  rapecft  to  Locne  SlMdi,  aod  aSunwyof  the 
Principlee  of  Tramvaj  ftitiiig,  and  en  Ap|wdir  ermteinlng  tha 
StandingOidetaof  FeriJement^Balee  of  the  Beatd  of  Trade  rating 
to  Tmnwaye,  kc  Seeond  Editkn.  1^  HENBY  BUTTON, 
B.A.,  evuted  bgr  BOBBST  A.  BENNETT,  BJL,  BanHtsa-at. 
Law.    DemySTa    1888.  15a. 

'^ne  book  la  eauaadlnfly  wdl  dane,  end«MBot  fdl  net  cMdy  to  ba  tha 

«,  bvtto 


wetk  on  Ita  own  aofaiact^  bat  to  tehe  a  high  vleaa  aSMCS  ^mH  tgrt-beotai' 

TRIALS  FOR  MURDER  BT  POtSONINCU- Browne  and 
Stewart.--  Vids  **  Fumm." 

TRU8TS  AND  TRUSTEEa^-Godefroi's    Digest    of   tbe 

Principles  of  the  l^aw  of  Trusts  and  Trus- 

tees.->BT   HENBT    GQDBFBOI,  of   linoofai'e   Inn,    Saq^ 

Becrister'atXaw.    Joint  Anthorof  "GodefraiandShQctfe  Lawof 

Baawj^  OonpaMee."    Dmtj  Swo,    1879.  U  It. 

"  Aa  »  digaet  of  tha  lew,  Mr.  Godefrol'a  work  merita  eemwandatfen,  lor  thaaqthort 

etatementa  are  brief  and  daar,  and  for  hia  etataooenta  be  rafera  to  a  goodly  amy  of 

enthoritiaa.    In  tha  table  ef  eaaea  the  lefewnma  to  the  eavoiel  oentaniporaBeoae 

feporta  are  gt^en,  end  thaea  la  e  irwy  oofioae  Index  to  aabJeela.''—Xev  JtnencL 

U8E8  —Jones  fW.  Hanbury)  on  Use8^--8Ta    1882.       7t. 

VENDORS  AND  PURCHA8ERS.^Dart's  Vendors  and  Pur- 
Ciiasers.— -A  Treatiee  on  the  Law  and  Pcactioe  relating  to  Tea- 
don  and  Pvrohaien  of  Beal  Ertate.  By  J.  HENBT  DABT, 
Eaq..  one  of  the  Six  CkmTeyancing  Gonnael  of  the  High  Oooxt  of 
Jnstioe,  ChanoMj  DiTirion.  Zifth  Bdition.  By  the  AUTHOR 
and  WILLLAM  BABBBB,  Em|.,  Bavfitter-atjAw.  d  Tohk  Boyal 

8yo.    1876.  ML  18t.  «d. 

'' A  iUBdanI  work  Hke  Mr.  DerTe  Je  bayood  en  pcaiaa.' 
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VENDORS   AND  PURCHASGRS.- 

Turner's   Duties  of  Solicitor  to   Client   as  to 

Sales,  Purchases,  and  Mortgages  of  L»and.    By 

EDWARD  F.  TU&NEB,  Scdioitor,  Leotiirar  on  Real  Properly  mad 

CoDveymoiiig,  and  one  of  the  AfwiirUnt  Bianunen  for  Honours  to 

the  Inoorpor^ed  Law  Society  for  1882^.  DemySvo.  1883.   lOt.  6dL 

**Hto  leotuTM  «ro  full  of  thouc^  and  aocuncgr,  they  aro  luoid  lu  ezpofitlon,  and 

what  ia  more,  though  unfortunately  rare  in  law  worka,  attractive  in  their  style  and 

eamposltion.' — Law  Maffatine,  NoTember,  188S. 

'*A  careful  perusal  of  these  lectures  cannot  faflto  be  of  great  advantMs  to 
Btndsnts,  and  more  particularly^  we  think,  to  young practl sing  solicitors."— £tm  Timea. 

VOLUNTEER  LAW — A  Manual  of  the  I.aw  regulating 

the  Volunteer  Forces — By  W.  A.  BURN  and  W.  T. 

RAYMOND,  Esqn.,  BarriBtem-at-Law,    and  Gaptafaw    in  H.M. 

Yolnnteer  Foroei.    Royal  12mo.    1882.  Net,  28. 

WlLLS^^Theobald's  Concise  Treatise  on  the  Law  of 

>Arills.— SeoMid    Sdition.      By    H.   &    THEOBALD,   Eaq., 

Banrifter-at-Law.    Demy  8vo.    1881.  12.  4i. 

"ifr.  Theobald  has  certainly  glTen  STideooe  of  ezftenilTe  inTesUgaUon,  oonsdsatioiui 
laboar  Mtd  dear  exposition.** — Xois  MagoMtmc^ 
"  A  book  of  great  ability  and  yalasL    It  bears  on  every  nsne  traaes  of  oaraaad  seond 


tadment    It  Is  certain  to  prove  of  great  praetical  qseftdnesa.""  iBfoWftw's'  JamaL 
''His  anangement  being  yood,  end  his  statement  ot  the  effect  of  the  dedsiOBs  being 

eiear,  hia  work  cannot  Ciil  to  be  of  prsetioal  ntSlity.**— £aw  Tiatm, 

Weaver's  Precedents  of  ^Vills. — ^A  coUeetion  of  oon« 
ciae  Precedents  of  Wills,  witii  Introduction,  Notes,  and  an  Appendix 
of  Statutes.      By  Ckarla  Weaver,  B.A.  *»  Poet  8vo.    1882.  6«. 

WRECK  INQUIRIES-^Murton's  Law  and  Practice  rela- 
ting to  Formal  Investigations  in  the  United 
Kingdom,  British  Possessions  and  before 
Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' 
Officers.  With  an  Introduction.  By  WALTER  MXJBTON, 
Solicitor  to  the  Board  of  Tsade.    DemySro.    1884.  2i#. 

WROMQS^Addison.— Yfck  •♦Torts." 

Ball.— "Leading  Caaes,"  vide  ** Toxte." 


x^3DFORTe, — A  large  stock  new  and  eecond-hand. 
Prices  on  application. 

'BXisrjDXJSiQr. — EwecfiUid  in  ihe  hat  mammr  at  mode- 
"rate  prices  andwUh  diepoiteK 

The  Law  Reports,  Law  ihamal,  and  all  other  Reports, 
bound  to  Offhe  Patterns,  at  Ofj^oe  Prioes. 


—The  PubUahers^ofthis  tkdar 

iogue  poasess  ihe  largest  known  collection  of  Private 

Acta  of  Parliament  {including  Public  and  Local), 
amd  can  avpply  single  eopiea  eommenomg  from 
a  very  early  period. 

VA.x.XTA.TiOJsrs — For  Probate,  ParlneraMp,  or 
other  purposes^ 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WOEKS  AND  NEW  EDITIONS 

Local  and  Municipal  Government.— By  C.  Norman 
Baaalgette  and  Geo.  Hwnphreifs,  Eaqra.,  Barristera-at-Law.  {In  the  prea.) 
Chitty*s  Archbold's  Practice  of  the  Queen*8  Bench 
Division  of  the  High  Court  of  Justice  in  Civil 
Proceedings,  including  Appeals  to  the  Court  of  Appeal  and 
UouBe  of  Lords.  Fourteenth  Edition.  RevlBed  and  adapted  to  the  New 
Practice.  By  7%08,  WOUt  C%itty,  Esq.,  Banrister-at-Law.  {Inihepre$i,) 
Everest  and  Strode's  La^w  of  Estoppel.— By  Lancdd 
FeOding  Everett,  M.A.,  LL.M.,  and  Edmund  Strode,  M.A.,  Eaqra., 
BarristeiB-at-Law.  {Neariy  reaap.) 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy.  Council,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  who^  revised,  redasaified  and  brought 
down  to  the  date  of  publication  by  wUUam  Frank  Joneit,  KC.L.,  B£  A., 
and  Henry  Edward  ffirtt,  B.C.L.,  M.A.,  both  of  Uncoln's  Lud,  Esqrs., 
Barristers-at-Iiaw.  In  5  or  6  vols.  ( VoL  II.  nearly  ready.) 
Fisher's  Digest  of  Reported  .Decisions  in  all  the 
Courts,  ^with  a  Selection  from  the  Irish;  and 
references  to  the  Statutes,  Rules  ond  Orders  of  Courts  from  1756 
to  1883.  Compiled  and  arranged  by  Jckn  Kewe,  assisted  by  C.  M. 
Chojpman,  H,  H.  W.  Sparham  and  A.  II,  Todd,  Esqra,  Barristers- 
at-Law.  {In  ike  press.) 

A  Digest  of  Cases  Over-ruled,  Dissented  from,  Questioned, 
Disapproved,  Distinguished,  and  SpeciaUy  Considered  by  the  English 
Courts,  from  1756  to  1884.  Arranged  in  alphabetical  order  of  their 
subjects,  together  with  Extracts  from  the  Judgments  delivered 
thereon,  and  a  Complete  Index  of  the  Cases.  By  C.  W.  Mitcalfe  DaU 
and  Ettdolf  C.  Lehmann,  of  the  Inner  Temple,  Esqrs.,  Barristers-at- 
Law.  Forming  a  Supplement  to  the  above  isorke.  {In  preparation.) 
Green-wood's  Real  Property  Statutes.— Second  Edition. 
By  Harry  Qreenwood,  M.A.,  Esq.,  Barrister-at-Law.  {In  tkepreaa.) 
Haynes'  Student's  Leading  Cases.— Bein^  some  of  the 
Principal  Decisions  of  the  Courts  in  Constitutional  Law,  Common 
Law,  Conveyancing  and  Equity,  Probate,  Divorce,  Bankruptoy,  and 
Criminal  Law.  With  Notes  for  the  use  of  Students.  Second  Edition. 
By  John  F.  Haynes,  LL.D.  {In  the  preu.) 

Hindmarch  on  the  La'w  of  Patents  for  Inventions. 
Second  Edition.  By  E.  Macrory,  and  /.  C*  Oraham,  Esqrs.,  Barristers- 
at-  Law.  {In  preparation.) 
Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial 
of  Actions  at  Nisi  Priu8.~-FiHeenth  Edition.  By  Manriee 
Powdl,  Esq.,  Barrister-at-Law.  {In  the  pretMk) 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Crimi- 
nal Cases. — Tenth  Edition.    By  Boraee  Smith,  Esq.,  Barrister- 
at-Law.    Royal  12mo.  {In  the  prett.) 
Sebastian  on  the  Law  of  Trade  Marks.— Second  Edition. 
By  Zw  B.  Sebastian,  Esq.,  Barrister-at-Law.                    {Nearly  ready,) 
Slater's   Law  relating   to   Copyright   and  Trade 
Marks.  -By/.  Hubert  Slater,'Raa.,  Barristerat-Law.  {Nearly  ready,) 
Smith's  Treatise  on  the   Law  of  Negligence,  with 
an  Introduction  and  Notes.      Second  Edition.      By  Horare  Smith. 
B.A.,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Editor  of  '*  Addison 
on  Contracts."                                                                  {Nearly  ready,) 
Smith's  Real  and  Personal  Property.— By  Josiah  W,        ^ 
Smith,  B.C.L.,  Q.C.     Sixth  Edition.    By  the  Author  and  /.  Tnutram^      /  ^ 
LL.M.,  of  Linodn*s  Inn,  Barrister-at-Law. {Nearly  ready. '^ 
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8TSYEN8  AND  SONS,  119,  GHANGEBT  LANE,  W.G. 

The  Pocket  Law  Lexicon  —Explaining  Technical  Words, , 

Phrases  and  Maxims  of  the  English ,  Scotch  and  Boman  Law,  to  which  is  added  a  ' 
complete  List  of  Law  Heports,  with  their  Abbreviations.     Second  Edition.    Beriaed 
and  Enlarged.      By  HENBY  O.   BAWSON,  B.A.,  of  the  Inner  Temple,  Esq.,  I 
Barrister-at-Law.    Fcap,  8vo,    1884.    Price  6e.  6d.  limp  binding, 

"  A  wondetful  little  Icfral  Dictionary." — Indermnur'i  law  Student*'  JowmaL 
**  A  Tery  handy,  complete  and  useful  little  work." — Saturday  Remew, 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chan- ! 

eery  Divisions  and  of  iiie  Conrt  of  Appeal ;  based  on  the  Bules  of  the  Supreme 
Court,  1883)  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATKMAN  NAPXEB,  Esq.,  Barrister-at-Law.  Demy  8ro. 
1884.    Price  10s.  cloth. 

Bedford  s    Student's    Guide    to   the    Ninth    Edition    of 

Stephen's  New  Commentaries  on  the  Laws  of  England.  Third  Edition.  By  E.  H. 
BEDPOBD,  Esq.,  Solicitor.    Demy  8vo.    1884.    Pnce  78.  6d.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SHIRLEY  SHIBLEY,  M.A.,  B.C.L.,  Esq.,  Barrister-at-Law.  Second 
Edition.  With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Bales 
of  the  Supreme  Court,  1883.    Demy  8vo.     1883.    Price  lbs.  cUth. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases, 

and  Mortgages  of  Land.     By  EDWABD  F.  TUBNEB,  Solicitor,  Lecturer  on  Beal 
Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to  the 
Incorporated  Law  Society  for  1882-3.     {Pvhlished  by  permieeion  qf  the  Incorporated  ^ 
Law  Society).    Demy  Svo.    1883.    Price  IQs.  6d.  cloth.  \ 

Browne  and  Theobald's  Law  of  Railway  Companies.— 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Bail  way  Companies.  With 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-I^aws,  and  Standing 
Orders  of  the  House  of  Commons.  By  J.  H.  RALFOUB  BROWNE,  Begistrar  to 
the  Bailway  Commissioners ;  and  H.  S.  THEOBALD,  Esqrs.,  Barriftera-at-Law. 
Zn  1  vol.f  Demy  Svo,    1881.    Price  II.  12«.  cloth, 

"  Contains  in  a  very  conciBe  form  the  whole  law  of  railways." — 2%c  Time*. 

The  Factors'  Acts  (1823  to  1877);   with  an  Introduction 

and  Explanatory  Notes.  By  HUGH  FENWICK  BOYD  and  ABTHDB  BEILBY 
PEABSON,  of  the  Inner  Temple,  Esqrs,  Editors  of  *' Benjamin's  Treatise  on  the 
Sale  of  Personal  Property."    Royal  12mo.    1884.    Price  6s.  cloth. 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 

With  Notes  and  an  Index.  Edited  by  JOHN  COBBIE  C  ABTEB,  Esq.,  Becorder  of  , 
Stamford.  Forming  a  Bupidement  to  "  Bogers  on  Elections."  Royal  l2mo.  1883.  \ 
Price  5«.  cIotK 

I 

Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Beal  and  Personal  Nature. — Third  Edition.  Bevised  and 
adapted  to  the  present  state  of  the  Law  (including  the  Agricultural  Holdings  Act^ 
1883).  By  CHABLES  AGACE  FEBABD  and  WALWOBTH  HOWLAND 
BOBEBTS,  Esqrs.,  Barristers-at-Law.    Demy  Svo.    1883.    Price  18s.  cloth. 

Smithes  Practical  Exposition  of  the  Principles  of  Equity, 

Illustrated  by  the  Leading  Decisions  thereon,  fur  the  use  of  Students  uid  Prac- 
titioners. Bv  H.  ABTIIUB  SMITH,  M.A.,  LL.B.,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    Demy  Svo.    1882.    Price  208.  cloth. 

"  We  must  again  state  our  opinion  that  this  is  a  really  remarkable  book,  containing  in  a  reason- 
able space  more  information,  and  that  better  arranged  and  conveyed  than  almost  any  other  law 
book  of  recent  times  which  has  come  under  our  noUce.*^3aturday  Review. 

Reports  of  Trials  for  Murder  by  Poisoning;  by  Prussic  Acid, 

Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W. 
Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Smethurst,  and  Dr.  Lamson.  With 
Chemical  Introduction  and  Notes  on  the  Poisons  used.  By  G.  LATHOM 
BBOWNE,  of  the  Midland  Circuit,  Barrister-at-Law,  Author  of  "  Narratives  of 
State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWABT,  Senior  Assistant  in 
the  Laboratory  of  St.  Thomas's  Hospital,  Associate  of  the  Boyal  College  of  Science, 
Dublin;  and  of  the  Society  of  Public  Analysts.  Demy  Svo.  1883.    Price  128.  ed.cioth. 
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STEYENS  AND  SONS,  U9,  OHANOEBT  LANE,  LONDON,  W.O. 

Addison's  Treatise  on theLawof  Contracts,— ^t^^A  Edition. 

By  HORACE  SMITH,  Esq.,  Bftrrirter-at-LAw,  Becorder  of  Lincoln.    Author  of 

*'  The  Law  of  Nefiligence,"  &e.    Royal  8vo.    1883.    (1600  pp.)     Price  21. 10s.  cloth. 

"  To  the  present  editor  must  be  given  all  praise  which  untiring  industry  and 

intelligent  research  ean  command.    He  has  presented  the  profession  with  the 

law  brought  down  to  the  present  date,  clearly  and  fUly  stated.*' — Law  Times. 

Macdonell's  Law  of  Master  and  Servant.— Part  I,  Common^ 

Law.    Part  II.  Statute  Law.    By  JOHN  MACDONELL,  M.A.,  Esq.,  Barrister-at 
Taw,  of  the  South  Eaatem  Circuit.    Demy  Svo.    1888.    Price  11,  be.  cloth, 
*<A  work  which  will  be  of  real  valae  to  the  practitioner." — Law  Timet. 

Precedents  of  Bills  of  Costs  in  the  Chancery^  Queen's  Bench 

Probate,  Divoroe,  and  Admiralty  Divisions  of  the  High  Court  of  Justice,  in  Con 
yeyandng ;  the  Crown  Office ;  Lunacy  i  Arbitration  under  the  Lands  Clauses  Con 
BoHdation  Act ;  the  Mayor's  Court,  London ;  the  County  Courts ;  the  Privy  Council ;! 
and  on  Passing  Besiduary  and  Succession  Accounts ;   with  S<^es  of  Allowances, 
Rules  of  Court  relating  to  Coats,  Forms  of  Affidavits  of  Increase,  and  of  Objections 
to  Taxation.  Fourth  EdUion.  By  WM.  FRANK  SUMMERHAYS  and  THORNTON 
TOOGOOD,  Solicitors.    Royal  Bvo.    1884.     Pnce  28s.  doth. 
"On  looking  through  this  book  we  are  struck  with  the  minuteness  with  which  the  costs  are 

enumerated  under  eaui  heading,  and  the  'Table  of  Contents '  shows  that  no  subject-matter  has 

been  omitted," — LawJowm<U. 

RusseU's  Arbitration   and  Award. —  A  Treatise  on  the 

Power  and  Duty  of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards.  With 
an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.  By  FRANCIS 
RUSSELL,  Esq.,  M.A.,  Barrister-at- Law.  Sixth  Edition.  By  the  AUTHOR  and 
HERBERT  RUSSELL,  Esq.,  Rarrister-at-Law.  Royal  »vo.  1882.  Price  11.  16s. 
"  This  edition  may  bo  commended  to  the  profession  as  comprehensive,  socurate  and  practical." — 
Solicitors'  Jounuil,  January  IS.  188S. 

Fithian's  Bills  of  Sale  Acts,  1878  and  1882 :  with  an  In- 

troduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
to  Bills  of  Sale,  together  with  an  Appendix  of  Prooedents,  Rules  of  Court,  Forms 
and  Statutes.  Second  Edition,  By  EDWARD  W.  FiTUlAN,  Esq.,  Barrister. 
at-Law  (Draftsman  of  the  Bill  of  1882).    Royal  12vio.    1884.  Price  68.  cloth. 

Smith's  Married  Women's  Property  Act,  1882;  with  an 

Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing  the 
Married  Women's  Property  Acts,  1870  and  1874,  Ac.    Second  Edition.    By  H. 
ARTHUR  SMITH,  Esq.,  Barrister-at-Law.    Royall2mo.    1884.    Price  6s.  doth. 
"  A  careful  and  useful  little  treatise    .    .    .    oondse  and  well  arranged." — Solicitori' Journal, 

Sichel  and  Chance's  Discovery.— The  Law  relating  to  In- 
terrogatories, Produotion,  Inspection  of  Documents,  and  Discovery,  as  well  in  the 
Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix  of  the  Aots,  Forms  and 
Orders.  By  WALTER  S.  SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Esqrs., 
Barristers-at-Law.  Demy  8vo.  1883.  Price  12s.  cloth, 
"  The  work  will  we  think  be  very  useful  in  practice,  and  may  be  confidently  recommended  for 
use  in  judges'  chambers."— Xatc  Times,  April  4,  1883. 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the 

Law  relating  to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with  Notes  on 
the  Recent  Changes  afiFecting  the  Profession ;  and  a  vade  mecum  to  the  Law  of 
Costs.  By  A.  R.  WHITEWAr,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of  *'HinU  on  Practice.**     Rm/al  l2mo.     1883.    Price  68.  cloth. 

Humphry's  Common  Precedents  in  Conveyancing;  to- 
gether with  the  Conveyancing  Acts,  1881—82,  and  the  Settled  Land  Act,  1882,  and 
other  Acts  to  which  the  Precedents  have  been  adapted,  with  an  Introduction  and 
Notes.  Second  Edition.  By  HUGH  M.  HUMPHRY,  M.A.,  Barrister-at-Law. 
Demy  Svo.  1882.  PHce  12».  6d.  doth. 
**  A  work  that  we  think  the  profession  will  appreciate."— lato  Times,  December  83, 1888. 

Theobald's  Concise  Treatise  on  the  Law  of  Wills.— By 

H.  S.  THEOBALD,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy  8vo.    1881. 
Price  II.  4s.  cloth. 
**  A  hook  of  g^reat  ability  and  valne.  It  bean  on  eyeruMMUtaNMftA&MMkMMLuyu^ 
Judgment    It  is  certain  to  prove  of  great  practical  xuf^  ^ 
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